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CASES DECIDED 


BY THE 


SUPREME COURT 


OF THE 


TERRITORY OF HAWAII. 


IN THE MATTER OF THE APPLICATION OF HARVEY 
R. HITCHCOCK, LAWRENCE H. DEE, HARRY L. 
EVANS, CHARLES J. FISHEL, ON BEHALF OF 
THEMSELVES AND ALL OTHER STOCKHOLDERS 
IN THE KAMALO SUGAR COMPANY, LIMITED, 
FOR A WRIT OF MANDAMUS AGAINST HONOR- 
ABLE A. 8. HUMPHREYS, FIRST JUDGE OF THE 
CIRCUIT COURT OF THE FIRST CIRCUIT. 


ORIGINAL. 
SUBMITTED January 9, 1902. DecipEep Janvary 18, 1902, 
FREAR, C.J., GALBRAITH AnD Perry, Jd. 


An order of this court remanding an equity cause to a Judge of the 
Circuit Court with direction to receive evidence on an issue raised 


1-p 
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by amended pleadings filed after the close of the original hearing 
before said Judge, and in support of which evidence was offered 
and rejected, does not direct a “new trial” and is not within the 
inhibition of Sec. 84 of the Organic Act disqualifying a Judge from 
sitting “on an appeal, or new trial, in any case, in which he may 
have given a previous judgment.” 


OPINION OF THE COURT BY GALBRAITH, J. 


A petition and application was presented to this court for a 
peremptory writ of mandamus against the First Judge of the 
First Circuit Court commanding him to proceed with the hearing 
of a certain suit in equity remanded to him for further proceed- 
ings by order of this court. An order to show cause was issued 
returnable the first day of the present session. The respondent 
appeared and interposed a demurrer alleging that the petition 
does not state a cause of action. 


It is alleged in the petition that the petitioners are the plain- 
tiffs in a suit heard by the said First Judge of the First Circuit 
Court; that from the decree rendered therein an appeal was per- 
fected to this court and a decision rendered November 8, 1901, 
(13 Haw. pp. 641 to 654) wherein the decree appealed from was 
reversed and said cause was remanded to “the Judge of the Cir- 
cuit Court of the First Circuit with instructions to receive such 
evidence as may be offered under the amendments to the plead- 
ings and for such further proceedings consistent with the fore- 
going views as may be proper;” that the respondent set said cause 
for hearing in pursuance of the direction of said mandate; that 
on the day set for the hearing the respondent suggested his dis- 
qualification and want of jurisdiction to hear said cause and after 
argument decided against his jurisdiction and declined to pro- 
ceed; that there is no other Judge of the First Circuit Court 
now in said cireuit except the respondent; that his refusal to pro- 
ceed with the hearing is a denial of a clear, legal and existing 
right and one that cannot be enforced in any other manner than 
that sought in this proceeding. 


HITCHCOCK v. FIRST JUDGE. 3 


The respondent, it appears, declined and refused to act in the 
premises on two grounds: (1) that it was not clear that this court 
intended to remand the cause to the First Judge of the First 
Circuit Court; (2) that under the provisions of Sec. 84 of the 
Organic Act of the Territory he was disqualified and had no 
power to proceed. 

It is an answer to the first objection to state that there is no 
doubt in the mind of the members of this court as to the inten- 
tion of the mandate and that said cause was remanded to the 
respondent for further hearing. This intention clearly appears 
from the opinions filed in the cause and the ground on which the 
ruling of the court was based. The fact that the attorneys for 
the defendants in the equity suit did not raise the objection to 
respondent proceeding to hear the cause is a strong inference that 
they understood the real intention of the court in remanding the 
cause. 

The provision of the Organic Act that is claimed to disqualify 
the respondent reads: “No judge shall sit on an appeal, or new 
trial, in any case, in which he may have given a previous judg- 
ment.” 

It is contended that the mandate directs a new trial of the 
canse and that the respondent having rendered a previous judg- 
ment, i. e., the one appealed from in that cause, he has no power 
to proceed as directed in the mandate. The language of the 
Organic Act is plain, unambiguous and mandatory. No judge 
can sit on a new trial of any case wherein he has rendered a pre- 
vious judgment. If the mandate directs a new trial then the 
contention of the respondent is correct and he is without juris- 
diction and cannot proceed. 

It is contended for the petitioners that the mandate does not 
require or contemplate a new trial but only directs the com- 
pletion and perfection of the trial had at the former hearing— 
the hearing of evidence on new issues raised by the amended 
pleadings and not a rehearing of the issues on which evidence 
was received; that the decree appealed from was not heard on its 
merits; that it was reversed on a motion based on the ground 
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that the trial had not been complete and that the term “new 
trial” in the legal and technical use of the term is never applied 
to equity cases and that for this reason the disqualification of the 
Organic Act does not apply to this case. 

«A trial is definded as “the examination before a competent 
tribunal, according to the laws of the land, of the facts put in 
issue in a cause, for the purpose of determining such issue.”— 
Bouvier’s L. D. A new trial is “a re-examination of an issue 
in fact before a court and a jury, which has been tried at least 
once before the same court.”—Bouvier’s L. D. 

A reading of the opinions referred to will show that the cause 
was remanded not “to retry” an issue or issues that had been 
tried by the respondent but to try an issue that he had refused to 
try; that a retrial of the entire cause was not contemplated nor 
expected by either the court or counsel employed in the cause 
and that a trial—the examination—of a fact or facts put in issue 
by the amended pleadings was all that the mandate directs. The 
fact that the decree appealed from was reversed and another de- 
cree must be rendered at the conclusion of the hearing does not 
militate against this purpose of the court for the reason that it 
was necessary to reverse the decree in order that the cause might 
be reopened for a further hearing on the new issue raised by the 
amended pleading filed and allowed after the hearing had con- 
cluded. Another decree, either in the same form or in different 
form and substance covering all of the issues tried will be neces- 
sary at the close of the hearing directed. 

We conclude that a new trial was not ordered or con- 
templated and that the respondent is not disqualified under 
Sec. 84 of the Organic Act from hearing the cause as directed 
by the mandate. 

We do not deem it necessary in this cause to pass upon the 
question raised and discussed at the hearing as to whether or not 
the phrase “new trial’ is at any time applicable to causes in 
equity. 

Let the demurrer be overruled and the writ issue as prayed in 
the petition. 


CHOY LOOK SEE v. ROYAL INS. CO. 3 


G. A. Davis, J. A. Magoon, T. McCants Stewart and F. M. 
Hatch for peticioners. 


Kinney, Ballou & McClanahan, Robertson & Wilder and 
F. W. Hankey for respondent. 


CHOY LOOK SEE v. ROYAL INSURANCE COMPANY. 
Exceptions From Crrcurr Court, First Circvtr. 
Susmitrep DECEMBER 6, 1901. Dercmwep Fesruary 6, 1902. 


Frear, C.J., Garprarra anp Perry, JJ. 


The words “to be occupied,” in the description of a building in an in- 
surance policy, do not constitute a waiver of a provision that the 
building should not remain unoccupied beyond a limited period. 

Knowledge by the insurer at the inception of the contract that a build- 
ing was then unoccupied would estop it from afterwards setting up 
the fact of nonoccupamcy however long continued, if the policy 
forbade nonoccupancy altogether; but it would not estop it from 
setting up the fact that nonocecupancy continued beyond a limited 
period if the policy permitted nonoccupancy for that period. 


A policy covering two buildings is indivisible and therefore void as to 
both buildings if void as to one, when it is given for an indivisible 
consideration, and when by its terms the “entire policy” is to be 
void in case of a breach of condition as to “a building” described 
therein, and when the buildings are go situated with relation to 
each other as to constitute practically one risk, and perhaps it 
would be void irrespective of such relative situation. 


Under our practice judgme1t non obstante may be ordered for the de- 
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fendant as well as for the plaintiff and on the evidence as well as 
on the pleadings when the facts are undisputed. 


OPINION OF THE COURT BY FRBAR, C.J. 


(Galbraith, J., dissenting.) 


This is one of many insurance cases arising out of the burning 
of “Chinatown” in the city of Honolulu on January 20, 1900. 
The policy is for $1000 upon two buildings, one on the East 
corner of Beretania and River streets, the other on the same 
side of River street. 60 feet from the same corner. The fire 
spread to these buildings from other buildings which had been 
set on fire by order of the Board of Health because of infection 
by bubonic plague. See Wong Chow v. Trans. Fire Ins. Co., 
13 Haw. 160 and Haw. Land Co. v. Lion Fire Ins. Co., 
Id. 164. 


The jury found for the plaintiff in the full amount of the 
policy. The case comes here on numerous exceptions, includ- 
ing exceptions to the rejection of evidence, to the refusal to 
order a non-suit, to the giving and refusing to give to the jury 
various instructions, and to the denial of a motion for a new 
trial. The principal questions raised are: (1) Whether the 
defendant is estopped from setting up a forfeiture based on 
the facts that the buildings were on ground not owned by the 
insured in fee simple and (2) that one of the buildings was un- 
occupied at the time of the insurance and so remained for ten 
days and more; and (3) whether the wind or the order of the 
Board of Health was the proximate cause of the fire. It will be 
sufficient to pass upon the second only of these questions. 


One of the buildings was unoccupied at the time the insur- 
ance was effected and remained so until the fire occurred seven- 
teen days afterwards. The policy provided, among other things, 
that, 


“This entire policy, unless otherwise provided by agreement 
indorsed hereon, or added hereto, shall be void * * * if 
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a building herein described, whether intended for occupancy by 
owner or tenant, be or become vacant or unoccupied and so 
remain for ten days.” 


It provided also that, 


“No officer, agent or other representative of this company 
shall have power to waive any provision or condition of this 
policy except such as by the terms of this policy may be the 
subject of agreement indorsed hereon or added hereto, and as to 
such provisions and conditions no officer, agent, or representa- 
tive shall have such power or be deemed or held to have waived 
such provisions or conditions unless such waiver, if any, shall 
be written upon or attached hereto, nor shall any privilege or 
permission affecting the insurance under this policy exist or be 
claimed by the insured unless so written or attached.” 


There is no agreement indorsed on or added to the policy, 
as required by its terms, to the effect that one of the buildings 
might remain unoccupied indefinitely. Indeed, the only refer- 
ence to the matter of occupancy of the building in question, 
outside of the printed terms of the policy above quoted, is that 
contained in the words “to be occupied,” found in the type- 
written description of the building. But these words, it goes 
without saying, rather require the building to be occupied than 
permit it to remain unoccupied. And so counsel do not con- 
tend that there has been a waiver in accordance with the terms 
of the policy. They contend that the defendant is estopped 
from setting up the fact that the terms of the policy have not 
been complied with. 

The only fact relied on to show estoppel is that the insurer 
knew, through its agent, at the time the policy was issued, that 
the building was unoccupied. This no doubt would work an 
estoppel if the provision of the policy were that it should be void 
if the building should be or become unoccupied at all. There 
is a distinction between a waiver of a breach which occurred 
or knowledge of which was acquired after the inception of the 
contract, and an estoppel by reason of knowledge at the outset 
of facts which by the terms of the policy would otherwise ren- 
der it void. In the former case a valid contract would have been 
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entered into, by the terms of which the parties would be bound 
afterwards, while in the latter case the insurer would have 
accepted a premium for a policy which it knew at the time was 
void and so would perpetrate a fraud, unless it were held estop- 
ped. Accordingly it is held that the insurer cannot rely on a 
failure to indorse on the policy as required by its terms a non- 
compliance with its provisions, when it had knowledge of such 
non-compliance at the time it accepted the premium and deliv- 
ered the policy. There is, it is true, much to be said in support 
of the opposite view, but the view we adopt seems to be more 
in accord with justice and to have the better support in author- 
ity. Perhaps as clear and forcible statements of the two views 
as can be found are those of the majority and dissenting opinions 
in the recent case of Northern Assur. Co. v. Grand View Bldg. 
Ass’n, 101 Fed. R. 77, decided by the United States Circuit 
Court of Appeals for the Eighth Circuit, in accordance with 
the view we have taken, under a policy which contained the 
identical strict provisions of the policy now in question. See 
Lewis v. N. Y. Life Ins. Co., 4 Haw. 305, 370. 

But the foregoing reasoning has no application to a case like 
the present in which nonoccupancy is not forbidden altogether 
but on the contrary is permitted for a limited period. The rea- 
son why nonoccupancy cannot be relied upon as a defense, not- 
withstanding the terms of the policy, when the insurer has 
knowledge of that fact at the time and the policy does not per- 
mit any vacancy at all unless so agreed by indorsement, is that 
the insurer would otherwise perpetrate a fraud by accepting 
the premium for a policy known to be void at the time. But 
this reason obviously has no application where nonoccupancy 
for a time is permitted by the terms of the policy itself, for in 
such case the policy is valid at its inception and continues so 
until a breach of one of its conditions, and it is immaterial that 
the condition, the subsequent. breach of which is relied on, is 
that relating to occupancy. In this case, the policy was to be 
void if a building described therein should “be or become vacant 
or unoccupied and so remain for ten days.” The policy itself 
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contemplated vacancy either at the time or afterwards and per- 
mitted this to continue for any period less than ten days. It 
was immaterial whether the insurer knew of the vacancy at the 
time or not. The policy was valid at its inception and would 
so continue, so far as this condition was concerned, if the insured 
did not commit a breach by permitting the vacancy to con- 
tinue for a period longer than that permitted by the policy. 
The case might perhaps be different if the circumstances were 
such that the insurer knew not only that the building was un- 
occupied at the time but also that it could not be occupied with- 
in the time limited by the policy, as, for instance, that it was in 
course of erection and could not be completed so as to be fit for 
occupancy within that time. The evidence, however, shows a 
different state of facts. The testimony of the plaintiff’s husband 
who acted for her in the matter, was that the clerk who acted 
for the defendant, first asked, when soliciting the insurance, if 
he (the witness) had completed the building, saying that he (the 
clerk) wished to insure the place, and that he (the witness) 
replied “Very well.” He testified also that the building was 
then completed except that some carpenter work about the win- 
dows and some painting remained to be done and that, “if a 
party had rented it, it was ready for occupancy,” on the day the 
policy was issued. The policy itself also shows, as stated above, 
that there was no intention to waive the requirement of occu- 
pancy altogether or indefinitely, for it describes the building in 
question as “to be occupied.” There are, it is true, cases that 
have not distinguished in regard to this point between policies 
which forbid nonoccupancy altogether and those which permit 
it for a limited time, but they are cases in which, if there were 
not other facts to distinguish them from the present case, the 
courts did not notice the distinction or give any valid reasons for 
failing to observe it. The latest case that has come to our atten- 
tion on this point is Moore v. Niagara Fire Ins. Co., 199 Pa. 
St. 49 (48 Atl. 869). In that case, the court after careful con- 
sideration of the whole question and a review of the authorities, 
came to the conclusion that there was no estoppel from a knowl- 
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edge of nonoccupancy at the time, under a policy like that now 
under consideration. See also England v. Westchester Fire 
Ins. Co., 81 Wis. 583; Thomas v. Hartford Fire Ins. Co., 21 
Ky. L. Rep. 1139 (56 S. W. 264); Conn. Fire Ins. Co. v. Til- 
ley, 88 Va. 1024 (14 S. E. 851). It follows, therefore, that 
the policy was void as to the unoccupied building at least. 

The policy being void as to the unoccupied building was 
void as to the other building also. This too is a proposition in 
regard to which there is an irreconcilable conflict of authority. 
The language of the policy would seem at first glance to be 
clear enough. “This entire policy * * * shall be void 
* * * if a building herein described * * * be or be- 
come vacant or unoccupied and so remain for ten days.” There 
are several classes of cases upon this point. Some courts hold 
that although, as in this case, the consideration is entire, tl:at 
is, the premium is a gross sum and the amount of insurance is 
also a gross sum and the provision is that “this policy” or “this 
entire policy,” &c., shall be void, the mere fact that the amount 
of insurance is distributed by the terms of the policy among 
the various items insured, is sufficient to show that the contract 
is severable or divisible and that its being void as to one item 
does not affect its validity as to the other items. They hold this 
even though the items are so related that the burning of cne 
would in all probability result in a destruction of the other, as 
where the items are a building and the goods in the building. 
In some cases an attempt is made to justify such ruling by the 
statement that the insurance might have been effected by separ- 
ate policies on the respective items, in which case the voidance 
of one policy would not affect the other, and that the insured 
ought not to suffer because for convenience all the items have 
been included in one policy. This of course assumes that the 
insurance could have been effected on the respective items sep- 
arately at the same rate, which is no doubt true in some cases 
and not true in other cases, A larger number of courts hold 
that under terms like those in this policy and especially in view 
of the fact that the consideration is entire, the contract is not 
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divisible. They say that even if the insurance could have been 
effected in different policies at the same rate, yet this was not 
done; that the parties have made their contract; that it should 
be construed by the same rules that are applicable to other con- 
tracts; that the court cannot make a different contract for the 
parties; and that the object of distributing the amount among 
the different items is to limit the amount to be recovered in 
respect of each item and not to make the contract severable. 
A third class of courts, in an effort to effect justice, take a mid- 
dle course and hold the contract to be entire where the items 
insured are so related that the burning of one would endanger 
the others, and divisible where they are not so related. No doubt 
policies of insurance should be construed strictly against the 
insurer and liberally in favor of the insured, but this rule applies 
in cases of doubt. It does not mean that policies should be given 
meanings which their language cannot reasonably bear or that 
insurers have no rights or that the terms of valid contracts 
should not be enforced though they may appear to be harsh. 
It would in our opinion be in violation of established principles 
of law and recognized principles of justice, to adopt the first of 
the above views and hold that the contract was severable under 
the circumstances of this case irrespective of the question 
whether the burning of the one building would endanger the 
other. Even if, in an effort to hold the insurance company 
liable, assuming that such an effort should be made, we should 
adopt the middle ground above referred to and hold that as 
matter of law the contract would be divisible in case the burn- 
ing of one building would not endanger the other, the facts 
would not support us. The buildings were both shingled-roof 
frame buildings, built for stores on the ground floor and dwel- 
lings on the other floors. The occupied one (upon which there 
was ineurance for $250 under this policy and for $500 under 
another policy) was a two story building. The unoccupied one 
(upon which there was insurance for $750 under this policy) 
was a three story building. The latter building was next to 
the former. And as already stated the two were owned by the 
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same person who had insurance on both buildings. Under these 
circumstances it could hardly be claimed that the burning of the 
three story building would not endanger the other or that a 
fact—nonoccupaney—which would increase the risk as to one 
would not increase it as to the other. Numerous cases upon 
this subject are cited in 28 Century Digest, 954 et seq. On» 
of the strongest of the recent cases supporting the view that the 
contract is divisible is Trabue v. Dwelling House Ins. Co., 121 
Mo. 75. Cases taking the middle ground, that the contract is 
entire or not, according as the items insured are so related as to 
constitute in fact one risk or not, are collected in the note to 
Wright v. Fire Ins. Ass’n, 19 L. R. A. (Mont.) 211. A recent 
decision by a court of high authority holding that the contract 
is entire from the fact that there was but one premium is found 
in Thomas v. Commercial Un. Ass. Co., 162 Mass. 29. One 
of the latest and most carefully considered decisions to the 
same effect that has come to our notice is that in the case of 
So. Ins. Co. v. Knight, 111 Ga. 622 (52 L. R. A. 70) from 
which we quote the following: 


“The policy sued on in the present case insured both the 
stock of goods and the building in which it was contained. The 
premium due upon the policy was a gross sum. The question 
arises therefore, whether the breach of a warranty relating solely 
to the goods, and which precluded a recovery for their loss, 
would also bar a recovery for the loss of the building. The 
stipulation prescribing that the insured must take an inventory 
of his stock provides that in case of failure so to do ‘this policy 
shall be null and void.’ What was the intention of the parties 
with respect to the question just above stated? If this inten- 
tion is to be derived from the language used,—and it must be,— 
it would seem to be clear that the contract was entire and in- 
divisible, and that the breach of a condition which would work 
a forfeiture would avoid the entire policy, and not simply a por- 
tion thereof. The parties contracted that ‘the policy’ should be 
void in case of failure to comply with the iron-safe clause. The 
policy embraces insurance upon both the building and its con- 
tents, and the premium is payable in a gross sum. ‘If the con- 
sideration to be paid is single and entire, the contract must be 
held to be entire, although the subject of the contract may con- 
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sist of several distinct and wholly independent items.’ 2 Par- 
sons, Contr. 519. It was competent for the parties to make two 
separate and distinct contracts, one covering the goods, and the 
other the building, but they did not see proper to do this. They 
combined the two, and made the consideration moving towards 
the insurer a gross sum. They further provided that the con- 
tract—not a part of it—should be void under certain conditions. 
It may perhaps seem to be unreasonable that, simply for a 
failure to take an inventory of the stock of goods, the plaintiffs 
should be precluded from recovering the value of the building. 
But this does not affect the question. The question is, What 
have they agreed upon? If there was any room to doubt as to 
the intention of the parties, that construction which is most 
reasonable and most consonant with justice would be applied. 
But there is none. The parties have deliberately chosen to enter 
into an agreement whereby the policy shall be forfeited if the 
insured fails to do certain things, and he has failed to comply 
with his agreement. In such a case there is but one thing for 
the courts to do, and that is to enforce the agreement as made. 
The question as to whether a policy of insurance such as is in- 
volved in the present case constitutes a separable or an entire 
contract is no new question. It has been the subject of numer- 
ous decisions by the courts in this country, and they are in 
hopeless and irreconcilable conflict. The weight of authority 
is to the effect that the contract is entire, and that the breach 
of a warranty which relates solely to one class of property will 
avoid the entire policy, if the contract so provides. Text writers 
of great learning and ability have, after reviewing the decisions 
on both sides of this question, reached the conclusion that the 
contract is indivisible. We quote the following from 1 Wood, 
Fire Ins. p. 384: ‘It is difficult to understand how it can be 
held that these contracts are several, when a gross premium is 
paid for the entire insurance. The court cannot say, as a matter 
of law, neither can the fact be shown, that the insurer would 
have been satisfied to take the risk separately at the same pre- 
mium. By consenting to pay a gross premium for the insur- 
ance, the assured has signified his willingness to let the policy 
stand as an entire contract, subjeet in all its parts to the condi- 
tions imposed by the insurer; and there is neither reason nor 
equity in permitting the assured, after he has violated one of the 
conditions of the policy as to a part of the risk, to turn around 
and say that the condition only affected that portion of the risk 
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to which the breach related.’ Mr. Ostrander, after an elaborate 
review of the decisions, reaches the conclusion that those which 
hold the contract to be entire announce the sounder and better 
rule, Ostrander, Fire Ins. §23 et seq. See also 2 Joyce, Ins. 
§1931; 1 May, Ins. §277. In support of the views herein an- 
nounced, we find the courts of last resort of Maine, Wisconsin, 
Maryland, Minnesota, Virginia, New Hampshire, Massachusetts, 
Vermont, Pennsylvania, New Jersey, Michigan, Indiana, 
Arkansas, Towa, Alabama, and Connecticut. * * * Op- 
posed to this view are decisions of the courts of last resort of 
Nebraska, Colorado, Kansas and Missouri. * * * The 
courts of New York and Indiana seem to have been at different 
times on both sides of the question now under consideration. 
* * * Our conclusion is that where an insurance policy is 
issued in consideration of a gross premium, and provides that 
the policy shall be void in the event of a breach of a certain 
condition therein named and this condition is broken, no recov- 
ery can be had on the policy, though separate classes of prop- 
erty are therein insured, and though the stipulation violated 
relates solely to a matter which could have connection with but 
one of these classes.” 


It may seem hard to hold that the breach of the condition as 
to occupancy avoids the policy although it in fact had nothing 
to do with the burning of the property. But such was the con- 
tract made by the parties themselves. It was competent for 
them to make such a contract and the court must give it effect. 
The insurer might have extended the period of nonoccupancy if 
the insured had applied for an extension, but whether it shall 
now waive or rely on the breach is not for the court to say. 
That the breach may be relied on under the terms of the policy 
although it did not contribute to the loss is well settled. Imper- 
tal Fire Ins. Co. v. Coos County, 151 U. S. 452. 

Under the practice established in this jurisdiction judgment 
non obstante veredicto may be ordered for the defendant as 
well as for the plaintiff and on the evidence as well as on the 
pleadings when the facts are undisputed. See Estate of Ka- 
maka, 9 Haw. 245. This was done in an insurance case in 
Lewis v. N. Y. Life Ins. Co., 4 Haw. 305. The facts are un- 
disputed in the present case so far as the question of occupancy 
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is concerned. The trial judge should have directed a verdict for 
the defendant. 

The exceptions are sustained, the verdict set aside, and the 
case remanded to the Circuit Court with directions to order 
judgment for the defendant non obstante veredicto. 

Magoon & Thompson and Hatch & Silliman for plaintiff. 

Robertson & Walder and L. A. Thurston for defendant. 


DISSENTING OPINION OF GALBRAITH, J. 


One of the alleged errors presented by the defendant’s bill of 
exceptions was the ninth instruction wherein the court charged 
the jury as follows: “The jury are instructed that the company 
having written upon the face of its policy that one of the build- 
ings was occupied and the other to be occupied, constitutes a 
waiver of any claim of forfeiture by the company on the ground 
that the building referred to in the second clause of the type- 
written matter upon the face of the policy was unoccupied for 
more than ten days.” 


The question presented by this exception is, Did the coart 
correctly state the law? 


The defendant contracted to indemnify the plaintiff for the 
term of one year from noon of the third day of January, 1900, 
to noon of January 3, 1901, against all direct loss or damage 
by fire, except as otherwise provided in the contract, to an 
amount not exceeding one thousand dollars to the property 
described. On a typewritten slip pasted to the face of the 
policy was the following: 


“Choy Look See. 


One thousand dollars as follows: 
$ 250.00 On the two-story frame shingled roof building, oc- 
cupied by tenants as retail stores and dwellings sit- 
uate on the east corner of Beretania and River 
streets, Honolulu, H. I., Block 10. 
$ 750.00 On the three-story frame shingled roof building, to 
be occupied as stores and dwellings, situate on the 
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east side of River street about 60 feet from the cor- 
ner of Beretania and River streets, Honolulu, H. I. 


$1000.00 Other insurance. Scottish Union on this one $500. 
This slip is attached to and made a part of Policy 
No, 513612, issued by the Royal Insurance Co. of 
Liverpool.” 

This was signed by defendants agent. The evidence 
shows that this item No. 2 described in part “to be ocen- 
pied” was a new building nearing completion; that some 
werk (how much does not appear) was necessary to finish 
the painting and windows; that the plaintiff did not understand 
English and talked to the defendant’s agent through an inter- 
preter; that the defendant solicited the insurance and when 
plaintiff called for the policy it was written and ready for deliv- 
ery. It nowhere appears that the policy was translated or ex- 
plained to her or that she understood its terms and conditions 
other than that she thought that she had a contract of indemnity 
from loss by fire on her property for a period of one year; that 
17 days after the policy was delivered the property was burned 
by a fire that was started by order of the Board of Health in its 
crusade against the alleged epidemic of bubonic plague. It is 
also a matter of common knowledge that the policy was writ- 
ten at a time after it was widely circulated and generally be- 
lieved that a plague epidemic was raging in Honolulu, and that 
the property insured was located in the part of Honolulu known 
to be the center of the infected district. 

It is clear from the terms of the policy that it was not the 
intention or wish of the company to insure vacant or unoccu- 
pied buildings unless the fact of vacancy was made known to it, 
and that the clause in the policy permitting a vacancy for ten 
days was placed there to cover necessary and incidental vacancies 
occurring in changing tenants or occupants. It is equally clear 
in this instance by the words used in the typewritten slip that 
the company knew at the time the contract was executed by the 
delivery of the policy that one of the buildings insured was a 
new building and had never been occupied and was then a 
vacant and unoccupied building and as such it was insured. 
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This building could not “become vacant or unoccupied;” it was 
then both vacant and unoccupied. 


Was it the intention of the defendant to waive this vacancy 
clause by writing the insurance on a vacant and unoccupied 
building? And was this purpose and intent evidenced and 
demonstrated by writing in the slip “to be occupied?” It surely 
did not mean that the building should be oceupied within ten 
days, for if that was the meaning these words were useless and 
meaningless, for the printed clause would mean that without 
these added words. The majority treat these words “to be oceu- 
pied” as ornamental surplusage, or as though they had not been 
written there, This is clearly wrong. Those are not idle words. 
There was some reason or purpose in writing them. What was 
that purpose? In determining the question re-ort should be had 
to the well established and recognized rules for the interpreta- 
tion of contracts in general and insurance contracts in particular. 

The safe rule for guidance in this matter was announced by 
the Circuit Court of Appeals, Fifth Circuit, in a recent decision 
as follows: 


“Conditions for forfeiture in the printed forms of insurance 
policies now in general use have been prepared by the insurance 
companies with studious care, and should be strictly construed 
against the insurer, and liberally in favor of the insured, when 
invoked by an insurance company to limit or avoid liability. 
No intendment will be indulged to limit or avoid its liability.” 
Penn, Fire Ins. Co. r. Hughes, 108 Fed. R. 497, 550. 

This rule has been followed and approved by the Supreme 
Court of the United States. London & Liverpool & Globe Ins. 
Co. v. Kearney, 180 U. S. 

If no intendment is to be indulged in favor of the company 
to aid or avoid its liability then it is clear that the use of the 
words “to be occupied” must be taken as an expression of inten- 
tion to waive the vacancy clause by the defendant. 

There is another reason why the defendant should be held 
to have waived this vacancy clause and to be estopped from 


claiming a forfeiture on its account. Under the law the plaintiff 
2-D 
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is presumed to know and understand the contents of the policy 
although it is written and printed in a language she did not 
understand and it does not appear that its terms were inter- 
preted or explained to her. Certainly the same presumption is 
binding on the defendant and if it did not avail itself of the 
rights reserved for its benefit, it should now be estopped from 
claiming a forfeiture. The policy provides that the company 
may terminate it by giving five days notice, also “if this policy 
shall be cancelled as hereinbefore provided, or become void or 
cease, the premium having been actually paid, the unearned 
portion shall be returned on surrender of this policy or last re- 
newal, this company retaining the customary short rate, except 
when this policy is cancelled by this company by giving notice 
it shall retain only the pro rata premium.” If as contended by 
the defendant the policy became void by reason of the building 
having remained unoccupied for ten days, it “became void or 
ceased” on the 14th day of January, six days before the fire. 
Was not the defendant bound under the terms of the policy to 
return to the plaintiff or tender to her the unearned premium 
and demand the surrender of the policy? It seems to me that 
the provision of the policy above quoted was imperative and 
demanded action on the part of the defendant provided it did 
not wish to waive a forfeiture on the grounds of vacancy and 
unoccupancy. Having failed to act or claim a forfeiture, al- 
though there was ample opportunity for doing so, until after the 
fire surely fair dealing and common honesty would demand thai 
it be denied the privilege of now claiming the forfeiture. 
(Moore v. Niagara Fire Ins. Co., 199 Pa. St. 49; 48 Atl. 869 
at p. 872.) There was no error in the ninth instruction and 
the exception should be overruled. 

On another proposition my opinion is at variance with that 
of the majority, i. e., whether or not the contract was entire or 
divisible. As is said in the majority opinion there is on this 
question “an irreconcilable conflict of authority.” 

There is one view of the question that might be added to those 
cited in the opinion, i. e., that presented by the Supreme Court of 
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Arkansas holding that where the consideratoin was a gross sum 
and several buildings were insured for separate amounts the con- 
tract was entire and not separable; that if one of the buildings 
were occupied and the other vacant the terms of the policy were 
satisfied and the insured could recover the full amount of the loss. 
McOnceny v. Phoenix Ins. Co., 52 Ark, 257 (5 L. R. A. 744). 


The Supreme Court of New York says: “Whatever the rule 
may be elsewhere, it is settled in this state that where insurance 
is made on different kinds of property, each separately valued, 
the contract is severable, even if but one premium is paid and 
the amount insured is the sum total of the valuation.” Pratt 
v. Ins. Co., 130 XN. Y. 206. 

The Supreme Court of Missouri said relative to the words 
“this entire policy shall be void,” ete.: “The addition of the 
word ‘entire’ given its utmost latitude, could not avoid any more 
than the whole policy, hence it added nothing to the policy. 
Forteitures are nct favored in the law and will not be enforced 
if anv reasonable interpretation can be made which will prevent 
it. No reason is given here why a forfeiture should be enforced, 
except the insertion of the word ‘entire’ into the policy. 
* # * Holding, then, as we do, that this was a divisible con- 
tract, it results that the legal effect is the same as if two distinct 
and separate policies were issued, and so reading the contract, 
we do not reject the word ‘entire’ at all, but apply it to that 
policy or portion of this policy which the insured has forfeited 
by the change of title, to which alone this clause refers, and it 
avoids that ‘entire’ policy, and not the policy in which no con- 
dition or warranty has been broken. This construction logically 
follows from the divisibility of the contract, and best accords 
with fair dealing, and the presumed intention of the parties,” 
Trabue v. Dwelling House Ins. Co., 121 Mo. 86. 


The Supreme Courts of Ohio, Indiana, Kansas, Kentucky, 
Nebraska and Virginia agree with that of New York and Mis- 
souri, that an insurance contract like the one under consideration 
is severable. 

Coleman v. New Orleans Ins. Co., 49 Oh. St. 310; Conti- 
nental Ins. Co. v. Chew, 11 Ind. Appeal 330; (38 N. E. 417); 
German Ins. Co. v. York, 48 Kan. 488 (29 Pac. 586); Phoenix: 
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Ins. Co. v. Lawrence, 4 Met. (Ky.) 9; Conn. Fire Ins. Co. v. 
Tilley, 88 Va. 1024 (14 S. E. 851). 

These questions are before this court for the first time and 
the law in this jurisdiction is to be now announced and the 
proper rules of interpretation to be applied to insurance policies 
are to be determined. The decisions of the state courts are at 
variance and conflicting but in the federal courts a uniform rule 
seems to have been adopted and followed, at least by the Cireuit 
Court of Appeals for the Fifth Circuit, and the United State» 
Supreme Court. These rules it seems to me are mandatory and 
controlling in this court. If policies are to be most strictly con- 
strued against the insurer, and forfeitures are not to be favored 
and no intendment are to be indulged to limit or avoid the liabil- 
ity of the insurer, the conclusions I have reached on the two 
questions discussed cannot be avoided. (1) The defendant must 
be held to have waived the forfeiture on account of nonoceu- 
pancy; (2) and even if it did not waive the right to claim a 
forfeiture on this account, the policy is severable and the vacan- 
cy of one of the buildings does not bar the right to recover the 
value of the other, i. e., the one that was occupied at the time of 
the loss, 
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GALBRAITH AND Perry, JJ., ann C. Brown, Esq., or THE BAR, 
IN PLACE OF FREAR, C.J., DISQUALIFIED. 


A fire insurance policy, issued “in consideration of the stipulations” 
therein named and of the payment of the premium, provided, 
among other things, that “if fire occur, the insured shall give 
immediate notice of any loss thereby in writing to the company 
* * * and, within sixty days after the fire, unless such time is 
extended in writing by this company, render a statement to this 
company, signed and sworn to,” etc., (such statement being what is 
commonly known as “proofs of loss”) and further provided that 
“no suit or action on this policy, for the recovery of any claim, 
shall be sustainable in any court of law or equity until after full 
compliance by the insured with all the foregoing requirements, nor 
unless commenced within twelve months next after the fire.” 


Held, that the rendering of the statement in question within sixty days 
after the fire, is a condition precedent to the right of action and 
that, in the absence of a waiver, a failure to render such state- 
ment within the time specified bars a recovery under the policy. 


B., a clerk in the employ of the local agent of the insurance company, 
made to the plaintiff, when the latter gave notice of claim for the 
amount of the insurance, oral statements to the effect that the 
company would not pay the amount of the loss. The policy pro- 
vided that no agent of the company, except an officer thereof, 
should have power to waive or be held to have waived any of its 
provisions, unless such waiver be in writing upon or attached to 
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the policy and that no act or statement of any officer or agent 
should operate as an estoppel on the company unless in writing 
endorsed upon the policy. 


Held, that the oral statements of B. did not constitute or operate as a 
waiver of the requirement as to the filing of proofs of loss. 


OPINION OF THE COURT BY PERRY, J. 
(Galbraith, J., dissenting.) 


This is an action on a policy of insurance for $7000 issued 
by the defendant on the dwelling-house and outbuildings of the 
plaintiff on the premises bounded by Lunalilo, Kapiolani ‘and 
Kinau strects, this city. The property insured was wholly de- 
stroyed by fire on the 21st of January, 1900, by order of the 
Board of Health after condemnation by that body as being in- 
fected with bubonic plague. The case was tried before a jury 
and a verdict rendered for the plaintiff for $7000. The de- 
fendant comes to this Court with a number of exceptions, not 
all of which, however, need be considered. 

The defendant excepted to the admission, against objection, 
of certain evidence offered by the plaintiff to prove oral state- 
ments made by one Berg, a clerk in the employ of Bishop & 
Co., the defendant’s local agents, to the plaintiff on an occasion 
when the latter with his attorney called at Bishop & Company’s 
office to give notice of claim for the amount of the insurance. 
These statements were to the effect that the insurance company 
would not pay the insurance. Defendant also excepted to the 
refusal of the court to direct a verdict for the defendant on the 
ground, among others, that proofs of loss were not presented 
within the time required by the terms of the policy and that 
no sufficient excuse in law for a failure to present them within 
the time mentioned in the policy had been shown, and to the 
modification by the court of an instruction requested by the 
defendant on the subject of proofs of loss, by which modification 
it was left to the jury to determine whether or not there had 
been a waiver by the company of the requirements of the policy 
concerning the filing of such proofs. 
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The evidence shows beyond doubt that proofs of loss were 
not filed until March 29, 1900, more than sixty days after the 
fire. The requirement of the policy is that such proofs be filed 
within sixty days after the fire. The only excuse suggested 
for the failure to present the proofs within the sixty days is that 
during all of said period the plaintiff, by reason of the death 
of a member of his family and the loss of his property and for 
other causes, became ill and mentally incapacitated to such an 
extent that he was unable to attend to his ordinary business 
affairs. .Assuming that these facts, if proven, would constitute 
a sufficicnt excuse in law, we are of the opinion that the evi- 
dence adduced was clearly insufficient to warrant the jury in 
finding that the plaintiff was thus incapacitated. It may be 
added that the undisputed testimony of one of plaintiff’s wit- 
nesses shows that on March 16, five days before the expiration 
of the time limited, plaintiff handed the insurance policy to his 
attorney for collection and that on the same day the latter gave 
to Bishop & Co. notice of the loss. 


It is contended by counsel for plaintiff that the failure to file 
proofs within the sixty days can not avail as a defense to this 
action for two reasons: (a) because it is not provided in tho 
contract that the policy shall become void in case of such failure 
and the only penalty is that the right to bring an action on the 
policy is postponed until after such filing, whether before or 
after the expiration of the sixty days, and (b) because the in- 
surer waived the requirements of the provision in question. 

It has been held by some courts that if a policy of insurance 
provides that proofs of loss are to be furnished within a certain 
time after loss has occurred, but does not impose a forfeiture for 
failure to furnish them within the time prescribed and does 
impose a forfeiture for a failure to comply with other provisions 
of the contract, the insured may maintain an action, though he 
does not furnish proofs within the time designated, provided he 
does furnish them at some time prior to commencing the action 
upon the policy; (see, for example, 4 Joyce Ins. 3282 and Steele 
v. Ins. Co., 98 Mich. 81) and that to prevent forfeitures, courts 


24 FEBRUARY, 1902. 


are bound to construe such contracts as strongly against the in- 
surer, and as favorably for the insured, as their terms will 
reasonably permit. Vangindertailen v. Insurance Co., 82 Wis. 
117. The weight of authority, however, is to the effect that 
such provisions with reference to the filing of notice or proofs 
of loss within a specified time, must, unless waived, be strictly 
complied with, not only as to the substance of such notice and 
proofs but also as to time, that their performance is a condition 
precedent to the right of action and that a failure to present 
such notice or proofs within the prescribed time, is, in the 
absence of waiver, a violation of the provision such as to bar a 
recovery on the policy. “The conditions in policies requiring 
notice of the loss to be given, and proofs of the amount to be 
furnished the insurers within certain prescribed periods, must be 
strictly complied with to enable the assured to recover. * * * 
The contract of insurance is a voluntary one, and the insurers 
have a right to designate the terms upon which they will be 
responsible for losses.” Riddlesberger v. Insurance Co., 7 
Wall. 386, 390. See also 2 Wood on Insurance §437; Owens 
v. Insurance Co., 57 Barb. 521; Blossom v. Insurance Co., 64 
N. Y. 162, 165; Quinlan v. Insurance Co., 183 N. Y. 356, 
362; Rank v. Surety Co., 87 Fed. 118, 123, 124; Knudsen 
v. Insurance Co., 75 Wis. 198, 202; Gould v. Insurance Co., 
90 Mich. 302, 305; dissenting opinion of Grant, J., in Steele v. 
Insurance Co., supra; Scammon v. Insurance Co., 101 TH. 
621; May, Insurance, §465; Ostrander, Insurance, 2nd ed., 
§§338, 339, 340, 221, 222, 223; Bowlin v. Insurance Co., 51 
Minn. 239. Whether or not in any particular case the filing of 
proofs of loss within the time specified is a condition precedent 
to a right of action, depends upon the intention of the parties 
as disclosed by the language of the contract under consideration. 
In the contract in the case at bar it is provided: “If fire occur 
the insured shall give immediate notice of any los * * * 
and, within sixty days after the fire * * * shall render 
a statement to this company, signed and sworn to by said in- 
sured,” ete., (this statement being what is known as “proofs of 
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loss”); also, “no suit or action on this policy, for the recovery 
of any claim, shall be sustainable in any court of law or equity 
until after full compliance by the insured with all the fore- 
going requirements, nor unless commenced within twelve months 
next after the fire.” This language is clear and explicit. The 
filing of proofs of loss within sixty days is one of the require- 
ments full compliance with which is necessary before an action 
can be maintained. A filing of such proofs after the expiration 
of sixty days is not full compliance with the provision. Al- 
though there is some authority to support it (see Steele v. Insur- 
ance Co., supra), the distinction does not appeal to us as being 
sound which is sought to be drawn between cases where the 
words “until after” are used, as in that at bar, and those where 
the word “unless” is used in their stead. In each instance the 
meaning of the words “full compliance” is the same. 


“Almost without exception the courts of this country and 
England have held that proofs of loss must be furnished as pro- 
vided by the policy, or the insurer would be discharged. Among 
jurists and text writers who have been called upon to discuss 
this question during the more recent period of the evolution of 
the insurance contract, there has been a consensus of opinion in 
agreement with this proposition, until we reach the case of Ken- 
ton Insurance Co. v. Downs (13 S. W. 882, Ky.); and in jus- 
tice to the Court of Appeals of Kentucky, who heard that case, 
it is proper that we should mention that, so far as the reports 
disclose, the policy in that suit did not make its conditions and 
requirements a part of the consideration, nor does it appear that 
there was any general clause making the liability of the com- 
pany to pay a loss contingent upon the performance by the in- 
sured of all or any of the requirements concerning proofs.”— 
Ostrander Ins. (2) §338. 


“Where the consideration for the insurance is in part money 
and in part the promised performance of the conditions and re- 
quirements of the policy, the obligation of the insurer to pay 
the loss rests entirely upon the performance of such condition 
and requirements by the insured, and when notice or proofs of 
loss are required to be furnished within any particular time, as 
10, 20 or 60 days, a failure to comply will be fatal. Unless 
waiver can be shown, a partial performance will not be sufficient. 
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The money part of the consideration having been paid does not 
create an obligation on the part of the insurer to pay a loss. It 
is stipulated that the insured must do certain other things which 
may be of equal or even greater importance than the payment 
of the premium. These requirements of the policy may refer 
to matters affecting the character of the hazard, or to things 
which the insured is to do subsequent to the loss.”’—Ib. $340. 

“When it appears from the language employed that it is the 
intention of the parties that payment of a loss will depend on 
the performance of any particular thing by the insured, and 
when such stipulations and requirements are made a part of the 
consideration for the promise or engagement of the insurer, 
there can be no recovery under the policy, unless the insured 
shows such performance. The question of materiality cannot 
be raised. That which is required to be done has been made 
material by the agreement of the parties.”—Jb. 


The promise now sued upon was made as set forth in the 
policy “in consideration of the stipulations herein named and 
of one hundred and forty dollars premium.” This fact, to- 
gether with the above quoted provision as to no suit being sus- 
tainable until after full compliance, cte., bring the case at bar 
within the principles stated by Ostrander. The requirement 
as to the filing of proofs within the time stated, was made by 
the parties themselves a material one and a condition precedent 
to the right of recovery. 

The courts which hold that, notwithstanding the time limit 
expressed in the policy, proofs of loss may be filed at any time 
before the commencement of the action, do not go to the extent 
of holding that the filing of such proofs is not an essential; 
they still recognize that such filing is a condition precedent to 
a right of action. It is merely the time which they hold to be 
immaterial. In the policy in the case at bar, the requirement 
as to filing within 60 days is accompanied by the qualification, 
“unless such time is extended in writing by this company.” To 
our minds this language further indicates clearly that it was the 
intention and understanding of the parties that the time limit 
could be extended only by the party and in the manner stated, 
i. e., by the company, in writing, and not otherwise. To hold 
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that an action may be maintained if proofs are filed after 60 
days but at any time before the commencement of the action, 
would be to extend the time against the will of the company 
and without writing,—something entirely contrary to the ex- 
pressed agreement of the parties. It would be making a new 
contract for the parties and this clearly the court can not do. 
As to waiver. The only evidence which is claimed to show 
a waiver is that of the oral statements by Berg to the effect that 
the insurance company would not pay the amount of the loss. 
It is not pretended that any communication in writing constitut- 
ing a waiver, passed from the defendant or any of its agents to 
the plaintiff or that any officer of the defendant orally or other- 
wise waived the provision. It is true that it has been held in 
many cases that a refusal to pay or denial of liability, within 
the time specified for the filing of proofs, is a waiver of the 
requirements of such proofs, but those evidently are cases in 
which the policies contained no limitations on the power of 
agents to orally waive any of its provisions,—at least, the ques- 
tion of the effect of such limitations does not seem to have been 
considered or referred to in those cases. In the case at bar, 
however, the policy contains this provision: “This policy is 
made and accepted subject to the foregoing stipulations and con- 
ditions, together with such other provisions, agreements or con- 
ditions as may be endorsed hereon or added hereto, and no agent 
or other representative of this company, except an officer of this 
company, shall have power to waive any provision or condition 
of this policy except such as by the terms of this policy may be 
the subject of agreement endorsed hereon or added hereto, and 
as to such provisions and conditions no agent or other represen- 
tative shall have such power or be deemed or held to have 
waived such provisions or conditions unless such waiver, if any, 
shall be written upon or attached hereto, nor shall any privilege 
or permission affecting the insurance under this policy exist or 
be claimed by the insured unless so written or attached. No 
act, or statement of any officer, agent, or other representative, 
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nor act or statement made by any such officer, agent or rep- 
resentative, shall operate as an estoppel upon this company, or 
in anywise affect this insurance, or the validity of this policy, 
unless such act or statement shall be by this company in writing 
endorsed upon this policy.” That such a stipulation may be 
entered into by the parties to a contract of insurance, is well 
settled. Cleaver v. Insurance Co., 65 Mich. 527, 532; Gould 
v. Insurance Co., supra; Gladding v. Insurance Association, 
66 Cal. 6, 8; Knudson v. Insurance Co., 75 Wis. 208; Kyte v. 
Assurance Co., 144 Mass. 48, 46. The insured, as well as the 
insurer, is bound by the terms of the contract. He has express 
notice that the agent is without power to waive except in writ- 
ing and should govern himself accordingly. See cases last 
cited; also Hankins v. Insurance Co., 70 Wis. 5, 6; Insurance 
Co. v. Coos County, 151 U. S. 452, 462, 463. To hold that 
what Berg orally said to plaintiff, whether such statement is 
designated a denial of liability or whatever else, constituted a 
waiver or estoppel, would be to render the provision last quoted 
‘useless and nugatory and to make a new contract for the parties. 

The only theory upon which the verdict of the jury can be 
explained is that they found that defendant waived the require- 
ment in question. Such finding was without evidence to sup- 
port it. 

Under the practice established in this jurisdiction judgment 
non obstante veredicto may be ordered for the defendant as 
well as for the plaintiff and on the evidence as well as on the 
pleadings when the facts are undisputed. See Estate of Ka- 
maka, 9 Haw. 245; Choy Look See v. Royal Ins. Co., just 
decided by this court, ante, p. 5. The facts are undisputed in 
the case at bar so far as the questions of the filing of proofs of 
loss and of waiver are concerned. On the undisputed evidence 
on these points, a verdict should have been directed for the de- 
fendant. 

The exceptions considered are sustained, the verdict set aside 
and the case remanded to the Circuit Court of the First Circuit 
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with directions to enter judgment for the defendant non 
obstante veredicto. 

Andrews, Peters & Andrade for plaintiff. 

Hatch & Silliman for defendant. 


DISSENTING OPINION OF GALBRAITH, J. 


I do not agree with the conclusion of the majority of the 
court that the failure to furnish “proofs of loss” within sixty 
days after the fire was a bar to plaintiff’s recovery on the policy. 
Conceding that this conclusion has the support of some text 
writers of more or less prominence and of some courts of re- 
spectable authority, I do not think that the circumstances con- 
nected with the loss in question or the ends of justice, call for 
a too literal interpretation of this contract of insurance. 

The record shows that on the “suspicions” of two physicians 
the Board of Health declared the subject of the insurance to 
be infected with bubonic plague, dispossessed the plaintiff, and 
carted him away to another part of the city and confined him 
in strict quarantine for a period of fifteen days and while so con- 
fined burned his property to the ground; that for a considerable 
period after his release from quarantine the plaintiff was in- 
eapacitated from transacting business, so much so that his law- 
yer and friend refused to write his will for him; that fifty-five 
days after the fire the plaintiff gave “immediate” notice to de- 
fendant’s agent of the loss and ten or twelve days later filed the 
“proofs of loss” required by the policy; that while one of the 
grounds on which the defendant resists payment is the failure to 
file the proofs within the 60 days specified in the policy, the 
principal ground relied on is one that is declared by the policy 
to render it void, i. e., a “change of possession” in the subject 
of insurance. 

It seems to me that the acts of the plaintiff were a “full com- 
pliance” with this provision of the policy, although not a strict 
literal compliance. 

It should not be overlooked in construing this contract that 
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it was prepared by the insurance company and its language and 
terms are those of the company and that those skilled in the 
business—persons who fully understand the use of the English 
language and are capable of expressing their meaning and intent 
in clear and unambiguous terms—are the authors of the con- 
tract. 


The policy in suit sets out three kinds of things, any one of 
which happening, renders the policy absolutely void and then 
specifies fourteen other kinds of things any one of which if it 
happens and an express waiver in writing is not shown by a duly 
authorized person, renders the policy null and void. The fail- 
ure to furnish “proofs of loss” within 60 days after fire is not 
included in any one of these classes. The language under con- 
sideration is as follows: “If fire occurs the insured shall give 
immediate notice of any loss * * * and, within sixty days 
after the fire, unless such time is extended in writing by the 
company, shall render a statement to this company signed and 
sworn to by the insured stating the knowledge and belief of the 
insured as to the time and origin of the fire,” ete. No penalty 
is mentioned for failure to give “immediate” notice of the loss 
and to furnish the proofs of loss within 60 days after the fire 
unless the clause at the end of the policy providing that “no 
suit or action on this policy, for the recovery of any claim, shall 
be sustainable in any court of law or equity until after full 
compliance by the insured with all the foregoing requirements, 
nor unless commenced within twelve months next after the 
fire,” can be said to be a penalty. It is at least doubtful whether 
or not this clause last quoted was so intended. I feel clear that 
the doubt ought to be resolved in favor of the insured. If it had 
been intended that a failure to furnish the “proofs of loss” 
within 60 days after the fire should work a forfeiture of the 
plaintifi’s right to recover, it would have been so easy for the 
company to have added another to the fourteen kinds of things 
that rendered the policy void and to have left no doubt in the 
mind of any one as to the effect of a failure to render the proofs 
within the time specified. The conclusion of the majority gives 
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this provision the same effect as if the company had placed it 
among the things rendering the policy void unless waived. I in 

sist that such a construction is unreasonable and unwarranted 
by the better authorities. 


“If a policy of insurance provides that notice and proofs ot 
loss are to be furnished within a certain time after loss has 
occurred, but does not impose a forfeiture for failure to furnish 
them within the time prescribed and does impose forfeiture for 
a failure to comply with other provisions of the contract, the in- 
sured may, it is held, maintain an action, though he does not 
furnish proofs within the time designated, provided he does 
furnish them at some time prior to commencing the action on 
the policy. And this has been held to be true even though the 
policy provides that no action can be maintained until after a 
full compliance with all the requirements thereof.” + Joyce, 
Ins., See. 3282. 

The Supreme Court of Michigan in construing the identical 
language under consideration said: “This latter provision clearly 
refers to such requirements in the policy as relate to the notice 
of loss, and its evident intent is to provide that no suit can be 
maintained unless commenced within one year, and in no event 
until after compliance with such requirements. The use of the 
words “until after” distinguishes this case from Gould v. Ins. 
Co., 90 Mich. 302, and brings it within the rule laid down in 
Tubbs v. Ins. Co., 84 Mich. 646. The effect of misstatement, 
of changed condition, and contingency, of omission and com- 
mission, of fraud and false swearing, is explicitly declared in 
each other paragraph in which the act, omission or contingency 
is referred to even the effect of false swearing in the proofs of 
loss is specifically declared; but the paragraph relating to proofs 
of loss suggests no penalty. This omission in an instrument 
replete with clear and explicit declarations of forfeiture is 
worthy of note. The presence of the declaration of forfeiture 
in every other instance, and its absence in this, is clearly not an 
oversight. Time is not made the essence of the provisions relat- 
ing to proofs, and in the paragraph relied upon by the defendant 
the words “until after” import order or sequence rather than 
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the intent to make performance within the time specified the 
essence of the requirement. The selection of this phraseology 
seems to me inconsistent with such a purpose. The language 
has reference to the thing to be done before suit brought rather 
than the time within which it is to be done.” Steele v. Ins. Oo., 
93 Mich. 88. The same doctrine is reaffirmed in Reynolski v. 
Ins. Co., 96 Mich. 395. This same construction has been 
adopted in Wisconsin, Vanquidertaelen v. The Phoenia Ins. 
Co., 82 Wis. 112, and in Minnesota by a decision rendered June 
30, 1901. Mason v. St. Paul Fire & Marine Ins. Co., 85 N. 
W. R. 18, and in Texas, Sun Mutual Ins. Co. v. Mattingly, 
77 Tex. 162, and in Kentucky in Orient Ins. Co. of Hartford, 
Conn. v. Clark, 59 S. W. R. 868. In this Clark case the 
Supreme Court of Kentucky after stating that it had frequently 
decided that proofs of loss were not a condition precedent to 
recovery on an insurance policy said relative to the Downs case 
which is patronizingly criticised by a text writer quoted in the 
majority opinion: “This question was fully considered in Ins. 
Co. v. Downs, 90 Ky. 236 (13 8. W. 882). And it was there 
held that where a policy of fire insurance prescribed the various 
acts or causes which shall work a forfeiture of the policy, and 
omitied to provide that the failure to furnish proofs of Icss 
within the time required by the policy should operate as a ror- 
feiture, it was sufficient if proofs of loss were furnished before 
suit was brought; that the court would not imply a forfeiture 
on account of the failure to furnish proofs of loss within the 
time prescribed,” p. 864. Four other cases from the same court 
are cited in support of this construction. See also to the same 
effect Coventry Mutual Life Stock Ins. Co. v. Evans, 102 Pa. 
St. 281, and Kohnweisler v. Phoenia Ins. Co., 57 Fed. R. 562. 

The case of Liverpool & London & Globe Ins. Co. v. Kear- 
ney, 180 U. S. 132, is a very instructive and interesting case on 
the proper construction of contracts of insurance. The em- 
clusion of the majority of the court in this case finds no support 
or encouragement in that. The part of the policy under emm- 
sideration in that case was that commonly known as the “iron 
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safe clause,” wherein the insured “agreed and covenanted” to 
keep a set of books, etc., and the last inventory of his business 
in an iron safe at night, ete., and to produce the books and in- 
ventory in case of loss, and the clause provided further that “in 
the event of failure to produce the same, the policy shall be 
deemed null and void, and no suit or action at law shall be 
maintained thereon for any such loss.” The loss occurred and 
the insured did not produce the “inventory” and the company 
denied liability under the above quoted clause of the policy. 
Suit was brought and maintained and judgment rendered for the 
plaintiff. This judgment was affirmed by the Circuit Court of 
Appeals for the Eighth Circuit and again by the United States 
Supreme Court. The Supreme Court said, “The argument in 
behalf of the defendant assumes that the insurance company 
is entitled to a literal interpretation of the words of the policy. 
But the rules established for the construction of written instru- 
ments apply to contracts of insurance equally with other con- 
tracts. * * * To the general rule there is an apparent 
exception in the case of contracts of insurance, namely, that 
where a policy of insurance is so framed as to leave room for 
two constructions, the words used should be interpreted most 
strongly against the insurer. This exception rests upon the 
ground that the company’s attorneys, officers or agents prepared 
the poliev and it is its language that must be interpreted.” 
National Bank r. Ins. Co., 95 U. S. 673, 678-9; Monlor v. 
Amer. Life Ins. Co., 111 U. S. 335, 341; Id. pp. 185 and 136. 
And on page 138 of the opinion the court says in closing, “A 
literal interpretation of the contracts of insurance might sustain 
a contrary view, but the law does not require such an inter- 
pretation. In so holding the court does not make for the parties 
a contract which they did not make for themselves. It only 
interprets the contract so as to do no violence to the words used 
and yet to meet the ends of justice.” This reasonable and 
authoritative rule of interpretation applied to the policy in suit 
would force the conclusion that the plaintiff had made “full 
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compliance” in so far as proofs of loss are concerned and was 
entitled to maintain his action. 


Whatever the practice in this jurisdiction may be as to au- 
thority of the court to direct a verdict non obstante, I insist 
that this is not a proper case for the exercise of such autocratic 
power. It is not clear that such action does not deprive the 
plaintiff of an absolute right. He is at least entitled to the 
privilege of a new trial. 


ASIU BROWN v. ANDREW BANNISTER. 
Exceptions From Crrcuir Court, First Crrcourr. 
Supmitrep January 15,1902. Decrpep Frsrvuary 14, 1902. 


Frear, O.J., GALBRAITH AND Perry, JJ. 


If A. promises to marry B. in consideration solely of B.’s reciprocal 
promise to marry A., and ‘thereafter B., in reliance upon A.’s said 
promise and of his assurance that the marriage will take place in 
the near future, yields to his solicitations to have sexual inter- 
course, A.’8 contract is not void as being based on an immoral 
consideration. 


The evidence in this case, an action for breach of promise of marriage, 
held sufficient to sustain a verdict for the plaintiff for $2500 
damages, 


OPINION OF THE COURT BY PERRY, J. 


This is an action for damages for breach of a contract of mar- 
riage alleged to have been entered into by and between the 
plaintiff and the defendant. The jury rendered a verdict in 
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favor of the plaintiff for $2500. The case comes to this Court 
on exceptions by the defendant. 


Two questions only are presented under the bill of exceptions, 
one being as to the correctness of the ruling of the trial court in 
denying defendant’s motion for non-suit made at the close of 
plaintiff’s evidence, and the other as to whether or not the ver- 
dict is contrary to the law, the evidence, or the weight of the 
evidence. 


The motion for non-suit was based on the ground that the 
evidence showed that the sole consideration for defendant’s 
promise to marry the plaintiff was an immoral one, to wit, that 
the plaintiff should have sexual intercourse with the defendant, 
and that therefore the contract declared on was void. Some 
of the testimony given by the plaintiff would tend, perhaps, to 
support the contention that the defendant’s promise was in 
consideration, or upon the condition, that the plaintiff submit to 
intercourse with him, and it may be that if the jury had found 
that those were the facts that the appellate court would 
be unable to set aside the verdict as being unsupported by the 
evidence. There was other testimony, however, as well of others 
as of the plaintiff, which was clearly sufficient to sustain a find- 
ing by the jury that the defendant’s promise to marry the plain- 
tiff was based solely on the plaintiff’s promise to marry him and 
that nothing was said between the parties at the time of the 
making of such promise as to illicit intercourse. The jury may 
well have found, further, and such finding would find ample 
support in the evidence, that the seduction was subsequently 
accomplished by virtue of the promise of marriage and that the 
plaintiff yielded to defendant’s solicitations in reliance on such 
promise. In view of the verdict, the presumption is that the 
jury so found. Subsequent intercourse obtained under such 
circumstances, after unconditional, mutual promises to marry, 
does not render the contract void. See Baldy v. Stratton, 11 
Pa. St. 319, 323; Kurtz v. Frank, 76 Ind. 594; Haus v. Moel- 
ler, 18 S. W. (Mo.) 884; Spellings v. Parks, 58 8. W. (Tenn.) 
126; also, Steinfield v. Levy, 16 Abb. Pr., n. s., 28 and Hanks 
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v. Naglee, 54 Cal. 52. The motion for a non-suit was correctly 
overruled. 


On behalf of the defendant it is contended that there was no 
proof of damage and that for that reason the verdict cannot 
stand. Evidence was adduced tending to show, inter alia, the 
following facts: that the reciprocal promises above referred to 
were made on September 6, 1897; that soon after the engage- 
ment, the defendant requested the plaintiff to live with him as- 
suring her that the marriage would soon take place; that the 
plaintiff, relying upon the defendant’s promise of marriage and 
upon his assurance of the early execution of such promise, con- 
sented and took up her residence with him as his mistress, and 
that these relations continued until on or about September 26, 
1900; that two children were born as a result of this cohabita- 
tion, one on November 2, 1898, and one on September 26, 
1900; that during this period of time the plaintiff often re- 
quested the defendant to fulfill his promise but that he refused 
and failed to do so, stating on each occasion but the last that 
the marriage would take place in the future, but not fixing a 
date certain; that on September 26, 1900, at a time when, as 
defendant was well aware, the plaintiff was about to give birth 
to the second child and when the pains of parturition were 
already upon her, the defendant for the first time announced to 
her that he would not carry out his promise and that he would 
soon marry a certain other woman whom he named; that a very 
few hours after the birth of the child, the defendant left the 
plaintiff and on the first of October following married another. 
There was also evidence tending to show that the defendant’s 
determination not to execute his promise and his intention to 
marry another, were communicated to the plaintiff, not with 
gentleness and tenderness, but with unnecessary harshness and 
cruelty; also that the defendant owned property of the value 
of about $3000 and was in receipt of a monthly salary of $100. 

The injury to plaintiff’s feelings and affections, the mortifica- 
tion and distress of mind, the humiliation and the physical pain 
suffered by her in consequence of the seduction and otherwise, 
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the length of the engagement, the degree of plaintiffs devotion 
to defendant, the conduct of the parties toward each other, the 
injury to plaintiff’s prospects in life, and the disappointment of 
her reasonable expectations of worldly advantage resulting from 
the intended marriage, were all elements of damage resulting 
from the breach and proper to be considered by the jury in 
estimating the amount of the verdict. In our opinion the proof 
of damage was sufficient to sustain a verdict in a substantial 
amount. 

It is contended, however, that the sum awarded was exces- 
sive, especially in view of the fact that evidence was adduced 
tending to show that, prior to the alleged engagement, the plain- 
tiff was of unchaste character and had borne two other children, 
the issue of illicit cohabitation with another man. That was 
certainly evidence in mitigation of damages. It was before 
the jury and the defendant had the benefit of it. It was the 
province of the jury to determine how far to permit that fact 
to operate in mitigation. Under all of the circumstances as 
disclosed by the evidence, we are unable to say that the verdict 
was excessive. 

The further point is made in argument that the trial judge 
in his charge failed to instruct the jury as to the elements of 
damage and that it was erroneous to simply charge, in effect, as 
was done, that in assessing damages “you can give such damages 
as you think are proper under the circumstances,” not excced- 
ing, however, the amount claimed, five thousand dollars. It 
may be that this instruction was erroneous but the crror, if any, 
can not now be taken advantage of because no request was 
presented by the defendant for further instructions on the sub- 
ject and no exception was noted to the judge’s failure to instruct 
or to the instruction as given. 

The question as to the sufficiency of the allegation in the 
declaration as to damage, is not presented by the bill of excep- 
tions and therefore will not be considered. 


The exceptions are overruled. 
Andrews, Peters & Andrade for plaintiff. 
J. T. De Bolt for defendant. 
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FRANK HALSTEAD v. J. W. PRATT, Tax Assessor. 


ORIGINAL. 
Susmirrep January 8, 1902. Drcmerp Fresruary 15, 1902. 


Frear, C.J., Garsrarrn AnD Perry, JJ. 


The exemption in the income tax law (Laws of 1901, Act 20, §4) of “in- 
heritances otherwise taxed as such” applies only to inheritances 
otherwise taxed as such under the territorial laws and not to 
those so taxed under the federal laws. 


An inheritance of personal property is “acquired” within the mean- 
ing of §3 of the income tax law when it is received or at least 
when it is receivable and not immediately upon the death of the 
decedent. 


The income tax should be assessed on the balance only of the inheri- 
tance after deducting the federal succession tax if the latter has 
been paid. 


OPINION OF THE COURT BY FREAR, C.J. 
(Galbraith, J., dissenting.) 


This is a submission on agreed facts. Robert Halstead died 
June 14,1900. On June 1, 1901, his son, the plaintiff, received 
$20,691.17 as his distributive share of the estate. The admin- 
istrator had previously (May 23, 1901) paid the federal succes- 
sion tax of $155.10 on this share under Section 29 of the Act 
of June 13, 1898, 30 Sts. at L. 464. This share was not taxable 
under the territorial succession tax law, Civ. L. Sec. 910. The 
question is whether or not it is taxable as part of the plaintiff’s 
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income for the year ending June 30, 1901, under the territorial 
income tax law, Act 20, Laws of 1901. 


Tt is contended first that this inheritance is expressly excepted 
from the operation of the Act by the last proviso in Section 4, 
“that in assessing the income of any person or corporation there 
shall not be included * * * any bequest or inheritance 
otherwise taxed as such.” As shown above, this inheritance is 
not otherwise taxable as such under the territorial laws, and 
although, as also shown above, it was otherwise taxed as such 
under the federal laws, the legislature evidently did not intend 
to except inheritances taxed under those laws. It seems to be 
conceded that the exception in the statute would not be applica- 
ble if the country in which the inheritance was otherwise taxed 
were a foreign country, or even if the statute were a state law as 
distinguished from a territorial law and the law under which the 
inheritance was otherwise taxed were a federal law, and yet the 
language of the statute if taken literally would apply in such 
cases as well as in the present case. The fact that the relation 
of a territory differs in some respects from that of a state to the 
federal government forms no basis for a distinction in respect to 
the question now under consideration. So far as the federal 
government is concerned, the territorial legislature could have 
legislated either way upon this question as fully as a state legis- 
lature could, and both state and territorial legislatures are equal- 
ly bound by the federal inheritance tax law and equally pre- 
sumed to know what that law is. The question is not what the 
legislature could do, but what it did do—a question of construc- 
tion and not of power. The general rule is that a statute should 
be construed with reference to the system of laws of which it 
is a part, unless a contrary intention clearly appears. If this 
were not so, statutes would often have to be given absurd con- 
structions, for they often do not contain express provisions as 
to the extent of their operation in this respect. The intention 
of the legislature in this instance was to provide revenue for 
the government of the territory irrespective of what taxes were 
paid to other governments. This intention would limit the rea- 
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son for the exemption to inheritances otherwise taxed by the 
territorial government. 


It is contended secondly that, even if the case does not come 
within the exception, still it does not come within the main 
provisions of the statute, for the reason that the inheritance was 
acquired, not when it was actually received, but when the in- 
testate died, which was before the beginning of the year for 
which the tax was levied. Section 1 provides that, “From and 
after the first of July, A. D. 1901, there shall be levied, assessed, 
collected and paid annually upon the gains, profits and income, 
over and above one thousand dollars, derived * * * from 
all property owned, and every business, trade, profession, em- 
ployment or vocation carried on in the Territory * * * 

a tax of two per cent. on the amount so derived during the year 
preceding.” Section 2 provides that, “In estimating the gains, 
profits and income, * * * there shall be included * 

* * money and the value of all personal property acquired 
by gift or inheritance * * * .” The question is whether 
an inheritance from one who died before the year began but 
actually received during the year was “acquired” during the 
year within the meaning of the statute. It is contended that 
the legal title passed upon the death of the intestate and that 
therefore that should be regarded as the date upon which the 
inheritance was acquired, as has been held under some suc- 
cession tax laws. Succession tax laws are variously worded. It 
is within the power of the legislature to provide either that the 
tax shall be assessed as of the date of the decedent’s death or that 
it shall be assessed as of the time when it is received. Some suc- 
cession tax laws are drawn one way, some the other way. It js 
merely a question of the intention of the legislature. The ques- 
tion here is not how this or that succession tax law has been con- 
strued, but how this income tax law should be construed. It 
would seem more natural and just to assess inheritances as in- 
come when actually received or at least when payable than when 
only the legal title passes and when it remains a matter of doubt 
whether any, or how much, will ever be received. In some cases 
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this could not be known until the amount of outstanding debt» 
or the validity of outstanding claims is ascertained. The title 
to the inheritance passes subject to these. The income tax 
statute as a whole would seem to favor this construction. Foster 
& Abbot, Income Tax Law of 1894, commenting on a clause 
in the same language as the one now under consideration, say 
that “it may well be argued that personal property is not ‘ac- 
quired’ until it is received.” 

It may be noticed that the only income covered by Section 
1 is that derived from property and business, &c., and that since 
an inheritance is not derived from either of those sources, it is 
not covered at all by Section 1. But we presume that, constru- 
ing all parts of the Act together, Section 3 may be regarded as 
enlarging Section 1 so as to include inheritances. 

It is conceded that the amount of the succession tax paid to 
the federal government should first be deducted and the tax in 
question be levied on the balance only. Hooper v. Shaw, 57 N. 
E. (Mass.) 361. 

In our opinion the distributive share in question, less the 
amount of the federal succession tax, is subject to taxation un- 
der the income tax law. Judgment accordingly. 


Hatch & Silliman and B. L. Mars for plaintiff. 
Robertson & Wilder for defendant. 


DISSENTING OPINION OF GALBRAITH, J. 


Everybody is presumed to know the law, including the mem- 
bers of the legislature of the Territory of Hawaii. The latter 
are presumed to legislate in the light of this knowledge. “Laws 
are presumed to be passed with deliberation, and with a knowl- 
edge of all existing laws on the same subject.” (Southerland on 
Statutory Construction, §137.) The statute under considera- 
tion exempts from taxation “any bequest or inheritance other- 
wise taxed as such.” The statement of facts admits that the 
bequest to the plaintiff was “otherwise taxed as such,” under the 
War Revenue Statute, approved June 13, 1898, and in force 
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and effect in this territory at the time Act 20, Session Laws of 
1901, was enacted. 

It is stated that the “legislature did not intend to except in- 
heritances taxed under” this federal statute. What the evidence 
is or where it appears that shows such an intent on the part of 
the legislature I have been unable to find. It certainly does not 
appear from the language used by the legislature. The well 
settled rule of statutory interpretation is stated thus: “The 
primary and general rule of statutory construction is that the 
intent of the lawmaker is to be found in the language that he 
has used. He is presumed to know the meaning of words and 
the rules of grammar. The courts have no functions of legisla- 
tion, and simply seek to ascertain the will of the legislator.” 
(U. 8. v. Goldenberg, 158 U. S. 102-3.) 

The contention that the exemption would not apply to a tax 
collected under the law of a state or foreign government can 
have no application to the issue for the reason that the legislation 
of a state or foreign government as a general rule can have no 
extra territorial jurisdiction. The legislators of the Territory of 
Hawaii can only be expected to have in mind and to take regard 
of laws in force in this territory. That is the extent of their legis- 
lative jurisdiction. The Congress of the United States that enacted 
the law under which plaintiff’s inheritance was “otherwise taxed” 
is the legislative branch of the government in which the sover- 
eignty of the Territory of Hawaii is vested and it has paramount 
legislative jurisdiction over this Territory, so much so that it 
might even repeal or abrogate any law passed by the territorial 
legislature. The law of Congress taxing inheritances was in 
force in the Territory of Hawaii at the time Act 20 was passed. 
The fact that the tax collected thereunder goes into the federal 
treasury does not affect the issue. The legislature may have had 
in mind the fact that the Territory of Hawaii occupied a dif- 
ferent relation to the Federal Government than any of the states 
of the Union in this that in the states the salaries of all the 
officials except the officers of the United States are paid from 
the state treasury while here the salary of the Governor and 
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his secretary, the Secretary of the Territory, the Judges of the 
Supreme and Circuit Courts are all paid from the federal treas- 
ury. The legislature must have known this fact. We cannot 
say that the legislature did not know of this federal law taxing 
inheritances and for that reason did not in terms exclude from 
the exemption inheritances taxed under it. It must be held to 
have intended what the plain words of the statute indicate. The 
language used is simple, plain and unambiguous. There is no 
occasion for interpretation or searching for a hidden and unex- 
pressed meaning under the plain terms used. The plaintiff is 
within the plain letter of the exemption and I cannot find any 
satisfactory evidence warranting the conclusion that the legisla- 
ture intended that he should be deprived of its benefit. 


IN THE MATTER OF PROBATE OF THE WILL OF 
NALIMU NAOIWI (w), deceased. 


Exceptions rrom Crecurr Court, First Crrovrr. 
Susmrrrep January 16, 1902. Decpep Fresrvary 15, 1902. 
Freak, C.J., GarsrarrH anD Perry, JJ. 

In a controversy over the probate of an alleged will, the verdict of a 
jury in favor of the contestants, being supported by the evidence, 

is affirmed. 


OPINION OF THE COURT BY GALBRAITH, J. 


The appellants, beneficiaries under the alleged will of Nalimu 
Naoiwi, deceased, made application to a Judge of the First Cir- 
cuit Court for the probate of said will. This petition was re- 
sisted by the heirs at law of the deceased on two grounds: (1) 
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that the will was not executed or published according to law; 
(2) that the will was obtained by undue influence exercised 
upon the testatrix and was null and void. 

After a hearing the Circuit Judge denied the prayer of the 
petition and refused to permit the will to be probated. An 
appeal was taken to the Cirenit Court and a jury trial was de- 
manded and allowed. The jury returned a verdict for the con- 
testants to which judgment the proponents excepted as being 
contrary to the law and the evidence and the weight of the 
evidence. 

It is contended in this court that the verdict of the jury is 
entirely unsupported by the evidence and for that reason should 
be sct aside and a new trial ordered. 


The evidence is not satisfactory and cannot be said to support 
any theory of the controversy with unanimity. The star wit- 
ness for proponents on the second trial confessed that he com- 
mitted wilful perjury on the first but seeks to excuse himself 
by the statement that Naoiwi, one of the proponents and late 
husband of the testatrix, induced him to swear falsely. Naoiwi, 
thus accused of subordination of perjury, makes no denial be 
fore the jury. The evidence further shows that this self con- 
fessed perjurer, one of the witnesses to the will, copied the will 
from one prepared or at least furnished him by Naoiwi. The 
evidence on pages 46 and 47 of the record of the first trial, in- 
troduced before the jury, shows the pitiable condition of the 
testatrix, her mental and physical suffering at the time of the 
execution of the will. The cross-examination of the witness, 
Punikala, vividly portrayed to the jury the scene at the exceu- 
tion of the will as follows: “A. No; you could not let her go 
after you had got her up into a sitting position; you would have 
to hold her. 

“Q. Who was holding her when she signed the will? A. 
She was laying on her side; when this paper was brought in 
front of her she signed her name to it. 

“Mr. Magoon: Sort of reclining; not lying down? A. Yes 
reclining. 
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“Mr. Kinney: Did any one ask her to sign the will? A. 
Naoiwi said to her write her name. 

; “Q. What answer did she make? A. She wrote her name 
own. 

“Q. Who read the will to her? A. Naoiwi did. 

“Q. Not Kanalu? A. No. 

s What did she say if anything when the will was read, 
did she say it was good or bad, or what? A. Naoiwi read the 
will to her. He read it about half way and he stopped and 
asked her, he said to her, how is this, is it right? He asked her 
twice and then she answered, leave that paper alone until by 
and by, leave that paper. And then Naoiwi kept on and read 
the balance. And he read it over twice and then asked her to 
put her name to it. 

“Q. What answer did Naoiwi make when she said leave that 
paper until by and by? A. He made no reply. 

“Q. What did he do? A. Naoiwi didn’t put the paper 
away, he kept on reading it. 
* * * * * * * * 

“A, All I know is this, that Naoiwi read the will over to her 
until it got to where this money and land was and he stopped 
and asked her whether it was all right or not; she made no 
reply and he asked her again, and then she said, leave that 
paper; put that paper away, and Naoiwi kept on reading.” 


This testimony might lave raised a doubt in the minds of 
the jury, if it did not produce absolute conviction that the will 
offered for probate was not the free and voluntary act of the 
testatrix. Taken in connection with the other evidence show- 
ing the weak and debilitated condition of the testatrix in body 
and mind; that she died four davs after signing the will; the 
fact that Naoiwi caused the will to be copied from his own 
handwriting to that of Kanalu’s; that he induced Kanalu to 
swear falsely at the first hearing and that he was fifty-six years 
of age and the testatrix was seventy when the brief and romantic 
courtship ended in marriage, all of these facts would tend to 
show that the will presented was procured by undue influence. 

We conclude that there is sufficient evidence to support the 
verdict of the jury. The trial court fully covered the law of the 
ease in its lucid and concise charge to the jurv. The questions 


46 FEBRUARY, 1902. 


of fact were submitted to the jury and determined against the 

proponents. This determination is final. In fact it is by no 

means clear that another jury would not render a similar verdict. 
Exceptions overruled. 


J. A. Magoon and T. I. Dillon for proponents. 
Kinney, Ballou € McClanahan for contestants. 


CONCURRING OPINION OF PERRY, J. 


The case for the contestants was, it seems to me, a weak one. 
Nevertheless there was evidence before the jury sufficient to 
sustain a finding that the will was not the free and voluntary 
act of the testatrix and that it was procured by undue influence. 
The verdict cannot under the circumstances be disturbed. The 
responsibility for the finding of fact is upon the jury. I concur 
in the conclusion that the exceptions must be overruled. 


JOAQUIN SILVA v. J. F. SOUZA. 
Exceptions From Circuit Court, Frrsr Crrcurr. 
SUBMITTED January 8, 1902.  Dercipep Fepruary 17, 1902. 


Frear, C.J., GALBRAITH AND Perry, JJ. 


In an action for damages for removing and appropriating a division 
fence, the property of the plaintiff, and for the construction of a 
new fence on plaintiff's land near the division line, being a picket 
fence 30 feet in length and six feet high, a judgment in favor of 
the plaintiff for $336 is excessive. 


Where an appeal is taken from a judgment of a district magistrate to 
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a circuit judge at chambers, the circuit court has no jurisdiction 
to hear and determine the cause. 


OPINION OF THE COURT BY GALBRAITH, J. 


The plaintiff sued the defendant in the District Court of 
Honolulu for trespass, claiming damages in the sum of $300. 
The district magistrate rendered judgment in his favor for 
$10.00 and costs. On appeal the cause was submitted on the 
record and evidence certified from the lower court. Judgment 
was given for the plaintiff for the full amount of his claim with 
interest from the date of the trespass amounting to $336. To 
the entry of this judgment the defendant duly excepted and, 
in this court, contends, (a) that the judgment is contrary to the 
law and the evidence and the weight of the evidence; (b) that 
the judgment is excessive. 

The evidence is meagre and unsatisfactory. It appears that 
the parties are neighbors and reside on adjoining lots; that there 
was a division fence near the line separating the house lots of 
the parties and that this fence belonged to the plaintiff and was 
erected entirely on his premises; that the defendant against the 
protests of the plaintiff removed this fence and replaced it with 
a new one; that the new fence was about 30 feet long and six 
feet high, and was higher than the old one; that the old fence 
had been there for 15 years; that the new fence is constructed 
of pickets made of battens nailed to posts set in the ground, 
that three men in one day removed the old fence and con- 
structed the new one; that the defendant appropriated the old 
fence to his own use. 

It is clear that the plaintiff’s rights were invaded by the de- 
fendant and that he should recover judgment for the amount of 
the injury suffered. (C. L. Sec. 1241.) How to determine this 
amount under the evidence is the difficult question. The only evi- 
dence in the record as to the amount of damages is that given by 
the plaintiff, and on this the cireuit court based its judgment. 
This evidence is as follows: “I am damaged by the fence he 
had taken down and fence he put up. I value my damage at 
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$300.” On cross-examination he further testified: “I arrive 
at damages of $300 by my telling not to take old fence down 
and giving bad appearance of premises by new fence and by the 
fence being too high; it shuts off the view. It prevents me from 
seeing the mountains and houses in the rear.” The proper 
measure of damage in this case is full compensation for the in- 
jury to plaiutiff’s property caused by the acts of the defendant 
in removing and appropriating the old fence and the construc- 
tion of the new “the natural and proximate consequences of th: 
act complained of.” 


From the evidence it is impossible for us to determine with 
certainty what this amount is. Ordinarily we might indulge 
the presumption that the judgment appealed from was correct. 
This cannot be done in this instance for the reason that the 
record shows that the cireuit court had before it only the 
evidence that is before us, i. c., that certified from the district 
court. 

It appears that the elements relied on as going to make up 
the total of damage claimed by the plaintiff consist of: (1) the 
fact that he told the defendant not to remove the old fence; (2) 
that the new fence is higher than the old, gives a bad appear- 
ance to the premises and cuts off the view; (3) the appropriation 
of the old fence by the defendant. 

The first is a claim for exemplary damages. The record 
clearly shows that this is not a proper case for the allowance of 
such damage. The second element is a proper claim for dam- 
ages, the fence being upon the plaintiffs land, but under the 
evidence it cannot be estimated. We know that it could not 
be very great, possibly what it would cost to saw off the excess 
in height of the new fence above the old or to remove it alto- 
gether. (Jones r. Erie and W. V. R. Co, 17 L. Re A. 763.3 

Under the third clement the plaintiff is entitled to recover the 
value of the old fence appropriated by the defendant. 

Under the general rule for the assessment of damages, “OA 
witness is not allowed to give his opinion of the amount of dain- 
ages a party sustains from a given act or omission, because when 
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he does so he includes the law as well as the fact. It is the 
province of the jury to assess the damages according to the rule 
of law, which it is the province of the court to lay down for 
their guidance; and witnesses are allowed only to furnish the 
data from which the amount is arrived at. And where the im- 
jury consists of distinct elements, it is not competent to ask a 
witness to make a general estimate, but he should be asked to 
estimate the specific items separately.” (1 Sutherland, Dam- 
ages, pp. 794-5.) See also Sharon Town Co. v. Morris et al., 
18 Pac. 230; Upcher et al. v. Oberlander, 31 Pac. 1080; 
Howell et al. v. Medler, 41 Mich. 641. 

Weare of the opinion that the plaintiff is entitled to damages. 
How much it is not possible to know with certainty, but it is 
clear that he is not entitled to the amount given by the judg- 
ment appealed from. This is excessive. The new fence is 
wholly upon the plaintiff’s land. He can at slight expense re- 
move it or remodel it to suit his taste and thus restore the view 
and appearance of the premises to the same condition as before 
the trespass. If the limbs cut from the trees were overhanging 
the division line the plaintiff sustained no injury by the act of 
removing them. (Andrea Grandona v. Ole Olson Lovdal, 78 
Cal. 611.) 

Although this case came before us on a bill of exceptions 
from a judgment of the Circuit Court of the First Circuit, and 
we have passed upon the exceptions, still it appears from the 
record that the appeal was taken to the Circuit Judge at cham- 
bers. The judgment excepted to was rendered by the Circuit 
Court without jurisdiction. The exceptions are sustained and 
the cause remanded to the Circuit Judge with direction to grant 
a trial at chambers. 

J. M. Vivas for plaintiff. 


J. T. De Bolt for deféndant. 
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HAWAIIAN COMMERCIAL AND SUGAR COMPANY 
v. WAILUKU SUGAR COMPANY. 


APPEAL PROM Circuit JupGe, First Crreurr. 
Sunmirren Jury 5, 1901. Decipep Fesrvary 19, 1902. 
Frear, CJ., GALBRAITH AND Perry, Jd. 


A decree ig binding between co-defendants, when they are adversary 
to each other and when their rights as against each other are 
adjudicated, whether there are cross-pleadings between them or 
not, if the matters could be adjudicated under the pleadings be- 
tween the plaintiffs and defendants. 

One who appears generally and is made a party at his own request is 
bound by the decree so far as it properly goes under the pleadirgs, 
even though he appeared in consequence of a published notice 
which was not so broad as the complaint, 

The doctrine of splitting causes distinguished from that of ies judicata, 

So far as the ultimate matter adjudicated is concerned, all intermediate 
matters are conclusively presumed to have been adjudicated 
whether in fact raised or adjudicated or not. 

As to other ultimate matters, only those intermediate matters are 
regarded as adjudicated which were in fact adjudicated. 

Other ultimate matters themselves are not regarded as adjudicated if 
they were not in fact adjudicated although they might have bean 
so far as the pleadings were concerned. 

A decree is binding as to necessary inferences though not as to pos- 
sible or probable inferences from it. 

Under a complaint that the defendant unlawfully constructed and 
maintained a dam and by means thereof diverted water, a decision 
that the dam need not be removed because it might be lawfully 
used for a diversion to certain land and does not appear to be used 
for a diversion to any land, does not settle that it might lawfully 
be used for a diversion to other lands. 

Nor does a decision that a certain quantity of water may lawfully be 
diverted at other dams settle that the same or any less quantity 
may lawfully be diverted at this dam. 
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A decision that a certain quantity of water may be taken from an 
ancient ditch by means of a new flume to lands that have no 
water rights because of a discontinuance in the use of a certain 
other quantity of water on other lands that have water rights, does 
not settle that an additional quantity may afterwards be so taken 
at the same point, or even the same quantity if the use of water on 
the old lands has been resumed, or an additional quantity in lieu 
of using it on still other lands that have water rights. 

Under a complaint that defendant enlarged ancient ditches and took 
more water than it was entitled to and took water to lands that 
had no water rights, it was proper to decide that the defendant 
had acquired a right to take all the water in controversy by day 
and the plaintiffs a similar right by night, as a basis for the con- 
clusion that the defendant’s acts were not prejudicial to the plain- 
tiff’s rights, since if it had the right to take all such water at cer- 
tain points during certain times it was immaterial whether it took 
it in large or small ditches or to lands that had or to lands that 
had not water rights. 

Such intermediate finding of an alternate day and night use is res 
judicata in other suits between the same parties as to the same or 
other acts complained of. 

The decision in Lonoaca v. Wailuku Sugar Co., 9 Haw. 651, that the 
defendant had an exclusive day right to water (subject to certain 
exceptions), referred to prescriptive rights only and did not cover 
surplus or storm water. It was not intended to cover surplus 
water, nor is it a necessary inference ‘that it did, in spite of an 
actual contrary intention. 


That decision did not (aside from the finding as to an exclusive pre- 
scriptive day right) adjudge that the defendant had a general 
right to a fair proportion of ‘the surplus water, or that it was not 
then taking more than its proportion, if it had such a right. The 
court did not intend to so decide, nor is it a necessary inference 
that it did, even if the pleadings were broad enough to have per- 
mitted it to do so. 


OPINION OF THE COURT BY FREAR, C.J. 


This is a suit in equity for an injunction to restrain the de- 
fendant from diverting water from the Wailuku stream on the 
island of Maui to the injury of the plaintiff. The defendant in- 
cluded in its answer a plea of former adjudication as to several 
matters alleged in the bill, and the Circuit Judge, by consent 
subject to the right of appeal, entered a decree sustaining the 
plea. The question on this appeal from that deeree is how far 
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the decision in Lonoaea ct al. vt. Wailuku Sugar Co., 9 Iaw. 
651, which is the decision relied on in the plea, is decisive of 
the present controversy. 


No formal decree was entered in the former case, but as 
counsel on both sides have treated the decision as if it were a 
decree, we shall not raise the question as to how far a decision 
as distinguished from a decree may be relied on, either by way 
of plea or as evidence. It may be that the decision should be 
regarded as in the nature of a decree,—in view of the language 
of the statute relating to Commissioners of Private Wavs and 
Water Rights, under which that case was brought, and in view 
of the practice in such cases. 


The plaintiff is a California corporation and owns the greater 
part of the ahupuaa of Wailuku and various kuleanas therein. 
The defendant is a Hawaiian corporation and owns a consider- 
able portion of the arable land of the ahupuaa and numerous 
kuleanas in the ahupuaa. The plaintiff’s predecessor in title, 
Claus Spreckels, was a party to the former case. The plaintiff 
is bound by the decision in that case to the same extent that 
Claus Spreckels was. And although the latter was then a co- 
defendant with the present defendant, he was bound equally 
with the plaintiffs in that case as to any rights that were ad- 
judged to be in his co-defendant. A judgment or decree, of 
course, does not always bind co-defendants as against each other, 
but it does when they are adversary to each other. There need 
not be cross-pleadings between themselves. It is sufficient if 
they contest an issue with each other upon pleadings between 
them and the plaintiffs. The fact that thev are formally on the 
same side is immaterial, if they have actually contested issues 
that might properly be contested under the pleadings between 
the plaintiffs and defendants. See 1 Van Fleet, Form. Adj. 
Sec. 256; Elliott v. Pell, 1 Paige 263; Dervin v. City of Ottum- 
wa, 58 Ia. 461; Leavitt v. Wolcott, 95 N. Y. 212; Harmon 
v. Auditor, 123 TIl. 122. The former case was brought origi- 
nally by certain plaintiffs against the present defendant only, 
but after publication of notice others came in as plaintiffs and 
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Claus Spreckels came in as a defendant. Although nominally 
a defendant, his interests were with those of the plaintiffs rather 
than those of his co-defendant, and he appealed from several 
findings made by the commissioner in favor of the co-defendant. 
His counsel was one of the counsel for the plaintiffs also. He 
is bound by the decision so far as the decision properly went, 
and since the decision was not merely for or against the plain- 
tiffs or defendants leaving the rights as between the defendants 
unadjudicated, but specifically declared certain rights to be in 
the co-defendant alone, it is difficult to see how some of the 
rights so adjudicated remained in him. 


It may be, as contended, that the published notice in the for- 
mer case was not as broad as the complaint and original sum- 
mons, but Claus Spreckels, although not personally served with 
process, was nevertheless bound by the decision so far as it 
properly went under the complaint, for his general appearance 
and request to be made a party was a waiver of any defect in the 
published notice. Indeed it does not appear that he entered 
the case in consequence of the published notice, and it was im- 
material whether he had proper notice or any notice as dis- 
tinguished from knowledge so long as he appeared generally and 
beeame a party for all proper purposes. 

The main question is, what was adjudicated in the former 
case? Elaborate briefs have been filed discussing a number of 
propositions under the law of res judicata—chiefly as to what 
was intended to be, what might have been and what is presumed 
to have been adjudicated under the pleadings. As we under- 
stand counsel, the doctrine of splitting causes is not relied on. 
That is based on public policy and is expressed in the maxim 
that a party ought not to be twiced vexed for the same cause. 
It would apply in general not only to matter which was not, but 
could have been, adjudicated under the pleadings, but also to 
matter that could not have been adjudicated under the plead- 
ings, if the pleadings ought to have been made broad enough to 
cover such matter if intended to be relied upon and if such mat- 
ter should have been litigated then if at all. A person may 


54 FEBRUARY, 1902. 


bring several actions on as many different causes even though 
he might join all the causes in one action, but he may not as a 
rule bring several actions on different parts of one cause. The 
doctrine of splitting causes is perhaps as closely allied to the 
doctrine of lis pendens as to that of res judicata. The latter is 
the doctrine relied on here. It is based on the presumptive cor- 
rectness of the former decision, and the question is what that 
decision was—not merely what it was intended to be, but what 
it was in law, which depends not only on what it was intended 
to be but also upon whether as so intended it went beyond or 
fell short of the case presented by the pleadings. 


We may assume on the one hand that the decision in question 
could not properly go beyond the pleadings, for in our opinion 
it did not do so. We may concede on the other hand the gen- 
eral correctness of the proposition that a decision is decisive not 
only of everything that is litigated but also of everything that 
might be litigated in a case. But this proposition needs some 
qualification before it can be intelligently applied. It has ref- 
erence to a distinction between intermediate and final matter- 
in a case. A final decision fixes certain rights and in a contest 
as to such rights it is incumbent upon parties to put in their 
whole case. If they do not, it is their fault and they cannot 
afterwards be permitted to set up what they previously omitted. 
Consequently so far as the subject matter or ultimate thing 
adjudged is concerned it is conclusively presumed that every 
intermediate point that might have been raised was settled 
whether it was raised or not. But as to a different subject, 
only such points as were actually raised and decided in respect 
of the first subject are regarded as settled. For although the 
subject is different, still the parties have actually had their con- 
test over the intermediate point and should not be permitted 
to have a second contest; but intermediate matters not litigated 
or decided in the first proceeding are not regarded as settled as to 
a different subject, for not only have they not been decided in 
fact but there was no duty to litigate them in the first case ex- 
cept so far as that case was concerned. A party may waive his 
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right to litigate a matter as to one thing without waiving his 
right to litigate it as to another thing, for he may waive his 
right to the thing itself without waiving his right to another 
thing. See Mossman v. Government, 10 Haw. 421. But the 
presumption that intermediate matters were adjudicated which 
might have been litigated as to a particular ultimate matter is 
very different from a presumption that a different ultimate mat- 
ter was raised and adjudicated even though it might have been 
under the pleadings if the parties and the court had seen fit to 
raise and decide it. To illustrate, a complaint might be broad 
enough to permit a decision as to all rights in a certain stream 
but the parties might actually litigate and the court actually 
decide only certain rights confessedly leaving others undecided. 
It would be conclusively presumed that all matters that might 
have been litigated as to the rights actually adjudicated were 
settled whether litigated or not, but as to the remaining rights 
only such intermediate matters as were in fact litigated would 
be regarded as settled, and the remaining rights themselves or 
ultimate matters could not be regarded as settled from the mere 
fact that they might have been. Of course, these propositions 
are stated subject to other established principles, such as that the 
parties must be the same, the matter must be directly in issue 
and the court must be one of complete jurisdiction. We may 
add also that another proposition relied on in argument, namely, 
that there is no estoppel as to matters that may be merely in- 
ferred from a judgment, applies only to inferences that are pos- 
sible or probable and not to those that are necessary. 


The Wailuku stream rises in the Iao valley, a large basin 
nearly surrounded by high precipitous mountains, and flows out 
of the valley through a narrow defile and down a gulch through 
comparatively low hills and plain country to the sea. Ín the 
defile there is a kuleana or small holding named Manienie near 
which thc defendant has constructed a dam, a portion of the 
water ahove which it takes through a pipe and ditch to kula or 
dry land some distance below. A short distance below the defile 
the stream is tapped on the left bank by an ancient ditch called 
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Kalaniauwai and further down on the right bank by another 
ancient ditch called Kamaauwai. Kalaniauwai is tapped a short 
distance below its head by a comparatively new flume, construct- 
ed by the defendant, through which a portion of the water 1s 
taken across the stream to kula land below. 


The first question arises in regard to the dam at Manienic. 
The complaint in the former case alleged that the defendant had 
unlawfully constructed the dam and unlawfully maintained it, 
whereby the flow of water in the stream was obstructed and 
diverted and the plaintiffs deprived of water to which they were 
entitled, and prayed that all illegal dams be abated. The com- 
missioner decided that it did not appear that any water was being 
diverted by means of the dam, that Manienie had a water “ight, 
that to take water from the stream it was usual to tap the stream 
by means of a dam and ditch, and, as the dam in question might 
be used for a legitimate purpose and was not then used for any 
illegal purpose, he declined to order its removal. The Supreme 
Court on appeal sustained “the decision of the Commissioner in 
refusing to order the dam at Manienie removed, for the reasons 
given by him.” The present bill alleges that the defendant has 
unlawfully constructed a large dam in the stream at a place 
called Maniania and unlawfully maintains the same there and 
uses the water flowing in a pipe and ditch from above the dam 
to irrigate large tracts of kula land not entitled to water for 
irrigation, and situated a mile or more distant therefrom, and 
by means of the dam is unlawfully diverting from the stream 
large quantities of water, &c., and prays for an injnnction 
against the diversion of the water. Assuming that the Manienie 
in the former case is the Maniania of the present case and that 
the dam now complained of is the same that was complained of 
in that case, the decision in that case at most settled that that 
dam was lawfully constructed and maintained. It was not ad- 
judged whether water could be taken from above the dam to 
distant kula land or not. So far as the construction and main- 
tenance of the dam is concerned, it may be that every point 
that might have been raised and decided must be presumed to 
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have been settled, but so far as the diversion of water was con- 
eerned, although the complaint may have been broad enongh 
to have permitted a consideration and decision of that question, 
still the evidence showed that no water was diverted, and there 
was no decision in fact as to whether it might properly be div- 
erted or not in the way or in the quantity in which or to the 
placc where it is now alleged to be diverted. It could not be 
presumed that the question of any particular diversion was set- 
tled merely because the dam was not ordered removed, for, aside 
from the fact that the decision shows the contrary upon its face, 
the refusal to order the dam removed might have been based 
on any one of several grounds, and in law as well as in logic it 
cannot be inferred that a conclusion was based upon any par- 
ticular one of several possible premises. Nor did other portions 
of the decision, hereinafter to be more specifically referred to, 
which settled that the defendant was entitled to a certain quan- 
tity of water elsewhere, settle also that it could take the same 
or any less quantity at this dam to the kula lands below. That 
would depend upon whether the proposed change in the place 
of user would be prejudicial to the rights of others. That would 
be so even though the defendant had the right to take else- 
where all the water in the stream during specified hours and a 
fortiori if it had only the right to take elsewhere all or nearly 
all the water to which it was entitled, though not all in the 
stream, during certain hours. So much as to the diversion at 
the Manienie dam. Now as to other diversions. 


The main diffienlty as to other diversions, and this is the 
main difficulty in the case, lies in ascertaining just what was 
decided in the former case, and so we shall consider that ques- 
tion before stating the allegations in the present bill as to the 
other diversions in question. 

The complaint in the former case alleged in substance that 
the defendant had unlawfully enlarged and tightened the dam 
and constructed a new dam, at the head of Kalanianwai, and 
enlarged and deepened Kalaniauwai, and so maintained the 
same, whereby it took more water than it was entitled to and 
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deprived the plaintiffs of water according to their right; and 
had illegally tapped Kalaniauwai by means of a flume illegally 
constructed by it and thereby diverted large quantities of water 
from the auwai and maintained the flume and continued to 
divert the water, whereby, &c., and unlawfully enlarged Ka- 
maauwal and so maintained the same and unlawfully diverted 
large quantities of water into the same beyond what it was en- 
titled to, and taken water to land not entitled to the same be- 
yond the limits of the auwai, whereby, &c., and prayed “that 
the rights of the parties in the water of said stream may be 
adjudicated, that all illegal dams, flumes and structures erected 
or maintained by defendant may be abated, that all illegal use 
of said water by the defendant may be restrained, that the 
method by which defendant obtains water from said stream 
may be regulated,” &e. 

The prayer is perhaps broad enough taken by itself to cover 
almost any question that might arise in connection with water 
rights in the Wailuku stream, but if taken in connection with 
the specific acts complained of, it would be considerably nar- 
rowed. The complaint was in substance that the defendant was 
taking by means of changes in the dams and auwais more water 
than it was entitled to through the two main auwais and wa» 
also taking water through the flume and otherwise to land» 
which had acquired no prescriptive water rights. 

The ancient mode of diversion was for these auwais and the 
stream to each take one-third of the water in ordinary time» 
and then for the owners of land along the anwais and th 
stream to subdivide the water according to their prescriptive 
rights. But the defendant contended that the former mode of 
diversion had been changed by prescription so that, instead of a 
continuous flow of one-third of the water in each auwai and the 
stream, the defendant was entitled exclusively during the day 
(from 4 a. m. to 4 p. m.) and the plaintiffs during the night 
(from 4 p. m. to 4 a. m.). And as to the lands that it was irri- 
gating which had no water rights, it contended that the water 
which it was so using was water which it was entitled to in 
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respect of other lands, and that it could so transfer the water 
so long as it did not interfere with the rights of others. 

The comypissioner held that the ancient mode of diversion had 
not been changed, that it was immaterial whether the dams and 
auwais had been changed or not, so long as each auwai took only 
one-third of the water, and that the transfer of water from lands 
that had to lands that had not water rights could not be made, in- 
asmuch as it was not shown that the rights of others would not 
be prejudiced thereby, and therefore that the defendant should 
cease taking water through the flume. The Supreme Court on 
appeal held that, subject to some qualifications, the ancient mode 
of diversion had been changed by prescription from a continu- 
ous use to an alternate day and night use, that the dams shoul 
be kept substantially as they were then, and that the transfer oi 
water from lands that had to lands that had not water rights 
could properly be made, inasmuch as the exercise of the de- 
fendant’s right to use the water by day could not diminish the 
plaintiffs’ supply by night. The minority of the court agreed 
with the majority, subject to certain further qualifications, that 
the alternate day and night use had become established, and was 
of the opinion that the transfer of water from certain lands to 
other lands did not prejudice the rights of others, basing this 
opinion, however, upon the quantity of water taken rather than 
upon the time when it was taken. 

It is clear that it was decided, and properly so under the 
pleadings, that the defendant could irrigate by means of the 
flume and otherwise the land then in question which had no 
water rights, provided it refrained from using water belonging 
to other lands in such quantity as not to prejudice others in the 
enjoyment of their rights. This point was covered by the plead- 
ings, was actually litigated and expressly decided. Of course 
the defendant could not continue to use the water on the new 
lands and at the same time resume the use of the water on the 
old lands, nor did the decision settle whether it could make other 
transfers of water in the future. 

It was also properly decided under the pleadings that an alter- 
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nate day and night use had become established. The pleadings 
raised the question whether the defendant was taking more 
water than it was entitled to through the auwais and whether 
it could transfer water from certain lands to other lands. The 
court might have arrived at a solution of these questions by fol- 
lowing any one of several lines of reasoning. It was at liberty 
to select any one of these lines. The parties themselves seem 
to have considered the question of continuous or alternate day 
and night use the main question in the case. The controversy 
apparently arose largely in consequence of alleged violations of 
an alternate day and night use, and the evidence and argument 
were directed largely to that question. The court also naturally 
directed its attention to it. Was it one of the intermediate points 
that might properly be passed upon in solving the questions 
raised by the pleadings? We think it was. If the defendant 
was entitled to take during the daytime at certain points all the 
water ‘there was in the stream or all the water that was in con- 
troversy, though at times less than all there was in the stream, 
or even all subject to certain exceptions so long as those excep- 
tions were not interfered with, it was immaterial to others what 
it did with that water or to what lands it took it. The majority 
of the court so found as to the day and night use and so reasoned 
as to whether the defendant was acting unlawfully in doing the 
acts complained of. The minority was of the opinion that ths 
day and night use was not established in respect of sufficient of 
the defendant’s lands to justify the inference that the acts of the 
defendant were lawful, and so adopted a different line of reason- 
ing, that of the quantity of water taken irrespective of the time, 
to support the same conclusion. The conclusion of the majority 
followed from its premises. But as the minority did not agree 
with the majority as to the soundness of those premises, it 
adopted other premises to reach the same conclusion. The find- 
ing by the majority that the day and night use was established 
being an intermediate point that might properly be litigated and 
decided and one that was actually litigated and decided, it is 
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res judicata as to the parties to that suit and their privies in 
other suits touching the same or different matters. 


One of the most important questions is whether the former 
decision adjudged that the defendant had the right during th 
day, subject to certain qualifications, to all the water in the 
stream or to only the water to which it had a prescriptive right 
in respect of the lands owned by it. In other words, did that 
decision settle the question as to so-called surplus water, that is, 
the water, whether storm water or not, that was not covered by 
prescriptive rights. In our opinion, so far as the alternate day 
and night use was concerned, only prescriptive water rights 
were adjudicated. The concluding paragraph of the decision 
seems clear upon this point. 

“The judgment of the Court is that the plaintiffs excepting 
those whose rights are specially considered herein above are 
entitled to such amounts of water as they have acquired by pre- 
scription for their various lands during the night from 4 o’clock 
p. m. to 4 o’clock a. m. of each day from the various large 
auwais leading from the Wailuku river; that the defendant cor- 
poration, the Wailuku plantation, is entitled to the water for 
its present estate from these auwais on each day of the week, 
excepting Sunday, from 4 o’clock a. m. to 4 o’clock p. m., the 
dams to be kept substantially as they are at present, composed 
of loose stones and dirt; the defendant corporation to carry out 


this order.” 

It thus appears that the defendant was adjudged to be entitled 
during certain periods to “the water for its present estate from 
these auwais.” This does not mean that it was entitled for use 
on its then estate to all the water in these auwais, much less to 
all the water in the stream. It means that it was entitled, dur- 
ing certain hours from these auwais, to the water for its then 
estate, that is, that it was entitled to take from these auwais dur- 
ing those hours all the water that its then’ estate had by pre- 
scriptive right. If there were any doubt as to the construction 
of this language taken by itself, it would be set at rest by the 
explicit language used in the first part of the paragraph, wherein 
the plaintiffs are adjudged to be entitled during the correspond- 
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ing night hours from the same auwais, “to such amounts of 
water as they have acquired by prescription for their various 
lands.” There was no occasion for discriminating between the 
plaintiffs and the defendant as to the classes of rights adjudi- 
cated. As matter of fact only similar rights of both plaintiffs 
and defendant were involved or considered. The main question 
was whether the ancient method of diversion established by pre- 
scription had been changed by prescription. The opinions of 
the commissioner and of the majority and minority of the 
Supreme Court are all full of indications that prescriptive rights 
only were involved, at least so far as the question of the alternate 
day and night use was concerned. For instance, the majority 
says that the defendant “acquired a prescriptive right to use the 
water by day;” and the minority that “none but prescriptive 
rights are set up in this case.” The opinions contain frequent 
references to the lands that had acquired prescriptive rights and 
are largely taken up with a discussion of the law relating to 
prescriptive rights, and are based on a consideration of such 
facts and law. The decision could not in the nature of things 
have had reference to all the water, not only because the auwais 
in question were not large enough to carry all the water in times 
of plenty, but also because the rights adjudged,—whatever they 
were, were adjudged solely with reference to adverse user, and 
therefore they could not have extended beyond the user—which 
did not include all the water in times of plenty. The words “for 
its present. estate” must have some meaning. They must limit 
the amount of water to that theretofore used or at least to that 
needed on such estate. In either case if the defendant wished 
to irrigate by day additional lands that had no water rights it 
could do so only by using thereon water that might otherwise 
be used or needed on the old estate. It could not, so far as that 
decision is concerned, use additional day water even though 
there were an abundance of it. We may add also that the con- 
troversy arose in a time of drought and that this fact was promi- 
nently before the court and that the rights in question were 
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spoken of with reference to dry and ordinary times as distin- 
guished from times of plenty. The prescriptive day right might 
cover all the water in the stream in dry times, but that would 
be, not because it covered all the water however much there 
might be, but because it covered a certain amount and there 
was not more than that amount in such times. It would indeed 
have been strange if the court had intended to adjudicate rights 
to so-called surplus water without more explicit language. Such 
rights are fast becoming of very great importance and their 
adjudication would involve questions of great difficulty. More- 
over, the question of the right to such water has long been a 
mooted question suggested in numerous cases that have come be- 
fore this court and always recognized as one of great difficulty, 
and the court has carefully avoided passing upon it until com- 
pelled to do so and has always regarded it as an unsettled 
question. 


Nor does it follow as a matter of law as a necessary inference 
as distinguished from the actually intended decision, that all the 
water in the stream including surplus water was adjudged to 
belong to the defendant during the day, because the majority 
of the court based its decision on the ground that the exercise 
of the defendant’s right by day could not diminish the plain- 
tiffs’ supply by night. If all rights, prescriptive and other, haa 
been involved, that conclusion could be supported only on the 
premise that all the defendant’s rights were day rights and all 
the plaintiffs’ rights were night rights; but since prescriptive 
rights only were involved, the conclusion as to such rights only 
would follow from the premise that the defendant’s prescriptive 
rights only were all day rights and the plaintiffs’ prescriptive 
rights only were all night rights. And, as indicated above, the 
same would be true as to a portion only of the prescriptive 
rights, provided the remainder were not interfered with, and 
such was the opinion of the majority of the court for certain 
exceptions as to the day right were expressly held in favor of 
certain other parties. 

The further question arises, however, whether the court did 
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not decide elsewhere in the opinion, not indeed that the day or 
the night right or the prescriptive right or any absolute or ex- 
elusive right to any particular quantity or for any particular 
time covered the surplus water, but that all parties had a right 
to a reasonable proportion of the surplus water. On page 659 
the court begins its opinion by saying: 

“Tt appears to us to be well settled by the evidence, that in a 
rainy time when the Wailuku river was running full and all 
the watercourses leading from it were also full every one could 
use the water from the river for irrigation without reference 
to the time of user or the quantity taken. No one questioned 
this. When all had enough no one wanted more than he could 
use. 

“So, also, when the rains, either those falling in the moun- 
tains only, or when they were gencral, made freshets in the 
river, the Wailuku plantation would run off into reservoirs sur- 
plus water that otherwise would run into the ocean. The con- 
servation of storm water was free to all who desired to appro- 
priate it and we see no valid objection to its practice being con- 
tinued. It would become objectionable if the plantation or 
any party by the creation of immense reservoirs or other mechan 
ical structures should take all the storm water and deprive 
others of an opportunity to do the same. 

“No one testifies to any difficulty when rains are copious ani 
water is plentiful. But it is in dry times, when the water is low 
in the river, that anxiety is felt by the cultivators of sugar cane 
and of kalo that they may not have enough water.” 

These were merely general introductory observations such 
as are frequently made in water cases. They were not intended 
to fix the rights of the parties. The language is general, not 
purporting to fix or define any rights, and the final paragraph 
of the decision which purports to give the conclusion of the 
court on the whole case makes no reference to surplus water 
either directly or by implication, but on the contrary expressly 
excepts Sunday, the water on which day was classed with sur- 
plus water. The court meant to remark in substance merely thit 
it was better to use surplus water than to allow it to run to 
waste, and that any one could use it so long as the rights of 
others were not prejudiced thereby. The court saw no valid 
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objection to the defendant’s continuing to run surplus water into 
reservoirs so long as no one was injured thereby, but declined 
to hold that it had a right to do so as against others during the 
specific time that it especially claimed such right. The passage 
quoted has particular reference to the running of water by the 
defendant into its reservoirs. The defendant did that chiefly on 
Sunday. The court stated (p. 664) that the defendant’s “exact 
claim” included the right to run water into its reservoirs on 
Sunday from 4 a. m. to 10 a. m., but in its final conclusion in 
which it defined the defendant’s rights, it expressly excepted 
Sunday. It could, then, hardly have intended to adjudge that 
the defendant had a right to run water into its reservoirs on 
Sunday. And since Sunday water was classed as surplus water 
and was that to which the passage in question had special refer- 
ence, the court could hardly have intended in that passage to 
adjudicate other surplus water. The court apparently meant 
to state what was done and that no objection appeared to call 
for the court’s intervention at that time. It did not appear 
that any one else then desired to use such water, and if the 
defendant did not use it it would run to waste into the sea. Nor 
did the questions of the enlargement of the auwais and the 
transfer of water to new land require a decision of the question 
of surplus water, even if the complaint was broad enough on 
those points to have justified such a decision, if it had been 
made, and the court in fact disposed (p. 663) of both those 
questions without reference to the question of surplus water, 
reasoning from a different premise entirely. And from what 
has been said above upon the question of the alternate day and 
night right, it would be strange under the circumstances for the 
court to have decided such an important, difficult and often dis- 
cussed question as that of the right to surplus water in such an 
off-hand indefinite way in an introductory part of a decision, 
and to have decided that the defendant was not then taking 
more than its proportion of the surplus water, day and night 
and Sunday, without any evidence or consideration a: to area 
or location or character, whether arable or not, whethcr wet or 
5-p 
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dry, konohiki or kuleana, adjacent to the stream or not, of the 
lands in question. So far as these considerations are concerned, 
the court could have considered on the evidence only prescrip- 
tive rights which admittedly do not cover surplus water, and a 
reading of the decision as a whole shows that those were the 
only rights that the court intended to adjudicate. It would, 
indeed, hardly have intended to make an abstract decision that 
the defendant was entitled to a fair proportion of the water 
irrespective of the question whether it was then taking more 
than its proportion and irrespective of any practical application 
of such a ruling to the facts or requirements of the case, and 
the court certainly did not have before it or attempt to consider 
such data as would be necessary to enable it to decide whether 
the defendant was taking more than its proportion of surplus 
water, nor did it attempt to decide that practical question. 

If the court in fact adjudicated only prescriptive rights it 
would not be presumed to have adjudicated rights as to surplus 
water also, even if the complaint would have permitted such an 
adjudication. This follows from the principles of the law of res 
judicata set forth in the early part of this opinion. 

The present allegations, in bar to which the former decision 
is specifically pleaded, are, besides those already referred to 
relating to the Manienie dam, in substance that the plaintiff is 
the owner of the ahupuaa together with the konohiki rights 
therein, and of all the water flowing in the streams and ditches 
thereon over and above the portion that the kalo or wet lands 
of the kuleanas are entitled to by prescription; and that the 
defendant has unlawfully tapped kalaniauwai by means of 1 
flume and thereby diverted large quantities of water and still 
does so and therewith irrigates kula lands not entitled to water. 
Other allegations which are covered by a general plea in bar 
to the whole bill are in substance, that 126 acres and more be- 
longing to the plaintiff in the lower part of the valley are kalo 
lands entitled to a continuous flow of water; that during the last 
three months the defendant has unlawfully diverted and still 
diverts large quantities of water from said stream and has used 


HAW. COM. & SUG. CO. r. WAILUKU SUG. CO. 67 


and is still using the same for irrigating kula lands not entitled 
to water, and has also unlawfully run said water into large 
reservoirs and has thereby deprived the said kalo lands of the 
plaintiff of water to which they are entitled. Besides the speci- 
fic pleas in bar to particular allegations there are general pleas 
to the whole bill to the effect that all acts of the defendant com- 
plained of were and are in the exercise of its rights which were 
or might have been adjudicated in the former decision includ- 
ing the right to all the water in the stream each day except Sun- 
day, and to store or use in reservoirs or otherwise its propor- 
tional share of the surplus water of the stream and of Sunday 
day water. 


We will assume that the matters formerly decided are the 
same so far as they go as the matters now in dispute, as, for 
instance, that the dams and flumes are the same in the two 
cases. Then, as shown above, it is res judicata that the dam 
was lawfully constructed and maintained by the defendant, but 
not that the defendant can take water whether prescriptive or 
surplus, from above the dam to lands, whether kula or kalo, 
that have no prescriptive right to water from that point. It is 
res judicata that the tapping of kalaniauwai by means of a 
flume and the taking of water thereby to the kula lands to 
which it was formerly taken by the defendant is lawful, pro- 
vided it still desists from using a sufficient quantity of water on 
its other lands then uncultivated but having prescriptive water 
rights, but not that it can lawfully so take more water either 
surplus or prescriptive than formerly or even the former amount 
if it has resumed the use of water on such other lands or even 
additional water in lieu of using water on other lands having 
prescriptive rights, whether since acquired or then owned and 
not included in those then owned and uncultivated. It is res 
judicata that the alleged 126 acres and more of kalo lands be- 
longing to the plaintiff in the lower part of the valley are not 
entitled to a continuous flow of water, and that the defendant 
has the exclusive right, subject to the exceptions mentioned in 
the former decision, to the day water, except on Sunday up 
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to the amount to which its former estate was entitled by pre- 
scription even though that was at times all the water in the 
stream. It is not res judicata that the defendant is entitled by 
prescription, subject to the above mentioned exceptions, to all 
the water, however much there might be, in the stream during 
the times above mentioned, or that the defendant is entitled to 
a proportional share or any share of the surplus or Sunday water, 
or that it is not so entitled. 

It follows that the former decision is not a complete bar to 
the present suit and does not cover completely the several acte 
now complained of in bar to which that decision is pleaded. It 
may be relied on as far as it goes but beyond that the questions 
are still open. 

The decree sustaining the plea is set aside and the case re- 
mitted to the Circuit Judge for further proceedings. 

A. S&S. Hartwell, Hatch & Silliman and Robertson & Wilder 
for plaintiff. 

Kinney, Ballou £ McClanahan for defendant. 


RICHARD T. RICKARD v. KEAHONUE RICKARD. 


Error to Crecvir Court, Focrru Crecurr. 


Scsuitrep January 7, 1902. Decipep FEBRUARY 21, 1902. 
Frear, C.J., GALBRAITH AND Perry, JJ. 


On the trial of a libel for divorce based on the ground of the alleged 
adultery of the libellee, circumstantial evidence may suffice to 
prove the commission of the alleged offense; but when, as under 
the circumstances stated in the opinion, it is not a necessary in- 
ference from the other facts shown that adultery was committed, 
a finding by the trial court that the main allegation of the libel 
‘was not proved, cannot be set aside on the ground that it is con- 
trary to the evidence or unsupported by any evidence. 
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OPINION OF THE COURT BY PERRY, J. 


This is a proceeding for divorce instituted in April, 1901. 
The only ground upon which the prayer of the libel was based 
was adultery alleged to have been committed on December 1, 
1900, and on divers days thereafter. The libellee in her answer 
denied the truth of the charge of adultery. At the close of the 
evidence offered by the libellant, the libellee, without offering 
any evidence, moved to dismiss the libel and this motion was 
granted. The case comes to this Court on a writ of error. 


Two errors only are assigned, to wit: (1) in that the trial 
court held “that the libellant was guilty of connivance and 
did connive at the adultery of his wife and therefore should be 
denied a divorce,” and (2) in that the trial court held “that the 
libellant had not sutticiently proven the adultery of the libellee.” 
In view of our conclusion on the second point, it will be un- 
necessary to consider the first. 


Evidence was adduced by the libellant tending to show the 
following: that the libellant and libellee were married in 1875 
and ever since that time until December, 1900, lived together as 
husband and wife; that libellee is now an elderly woman; that 
five children were born of the marriage, of whom four were 
living at the date of the trial; that one Holmes, with whom the 
adultery is charged to have been committed, lives in a building 
situate a very short distance from and within view of the resi- 
dence of the parties to this proceeding; that the building is two- 
story, the lower floor being used by Holmes as a store for the 
sale of general merchandise and the upper story containing his 
bedroom; that libellant has for a long time been a customer at 
said store and has there purchased goods amounting in all in 
value to “thousands of dollars;” that until the alleged occur- 
rences now complained of libellant regarded Holmes as his 
“best friend”; that on one occasion, about two weeks prior to 
December 1, 1900, the libellant saw the libellee coming out 
of Holmes’ store at about midnight; that libellant said to her at 
the time that he “would have no more of that nonsense” and 
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that she replied that “she didn’t care, that in case I” (libellant) 
“would not look out for her, Mr. Holmes would look after her;” 
that the husband and wife continued to live together and had no 
quarrels; that on the night of Dec. 1, 1900, a moonlight night, 
from about 9:30 o'clock until about 10:30 o'clock libellant was 
under his own house on watch to see if his wife would go to 
Holmes’ house; that at about the hour last mentioned, libellant 
saw a light “flash” in his own house and that a few moments 
later Holmes struck a match visible through the window of his 
bedroom and that shortly thereafter libellee walked, in her 
stocking feet, over to and entered Holmes’ store; that at some 
time between 11:30 o’clock and midnight she came out of the 
store; that a few minutes later, at about midnight, Holmes wa; 
found in his house by the officer who arrested him; that while 
the libellee was in the building (what part of the building she 
was in, the evidence does not show) a light was burning low in 
Holmes’ bedroom and that the window in said bedroom had no 
blinds or curtain or shade of any kind; and that when Holmes 
struck the match as above stated, libellant could plainly see him 
in his room. 

It is contended that this was a prima facie showing of adul- 
tery, that, no evidence having been offered by the libellee, the. 
trial court should have found the fact of adultery proved and 
granted the prayer of the bill, that the ruling that the allega- 
tions of the libel were not established was contrary to the evi- 
dence and unsupported by any evidence and that therefore a new 
trial must be ordered. There is no doubt that, if the trial court 
had found the fact of adultery as established, that finding could 
not have been set aside because the evidence was sufficient to 
support it. Circumstantial evidence may suffice to prove a 
charge of adultery as well as other facts in either civil or crim- 
inal cases; but while the court or the jury may infer the main 
fact from other facts proved, it is not obliged, in all cases, to 
draw such inference. So, in this case, while the trial court 
might properly have inferred the commission of the offense 
from the other facts proved and, if it had so found, its finding 
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would have been held supported by the evidence, still it was for 
it to determine, after hearing all the evidence, whether or not 
such inference was justifiable. The inference, while a possible 
one, was not a necessary one. All of the matters above stated 
could have occurred consistently with the woman’s innocence; 
and if, upon all the evidence, the trial judge was not satisfied 
that the adultery was committed, we cannot say that he should 
have been so satisfied. It is well settled in this jurisdiction that 
the finding of the court in a divorce case is entitled to the same 
weight as the verdict of a jury. See, for example, Bartlett v. 
Bartlett, 13 Haw. 707, 718. Had this case been tried before 
a jury, it would have been error for the presiding judge, upon 
this evidence, to direct the jury to find the fact of the alleged 
adultery as proved. It would have been his duty to leave it to 
the jury to say whether or not the evidence satisfied them that 
the offense had been committed. 

That the trial court said, in ruling on the motion to dismiss, 
that “the lying under the house waiting for the wife, to emerge 
and permitting her to enter” Holmes’ house, was connivance, 
is not good ground for ordering a new trial, even though the 
ruling just quoted was erroneous as a matter of law. The court 
stated other reasons for dismissing the libel. One of them, it is 
apparent from the transcript of its oral decision on file, was that 
it was not satisfied on the evidence that the offense charged was 
committed, 

The writ is dismissed. 

Wise & Nickeus and Thos. Fitch for libellant. 

C. C. Bitting for libellee. 
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DAVID KAWANANAKOA and JONAH KALANIANA- 
OLE, Administrators of the Estate of Kapiolani, deceased, 
v. L. K. PUAHI. 


APPEAL From Circuit Junar, First Crecurr. 
SUBMITTED JANUARY 8, 1902. Dromen Fesrvary 21, 1902. 


Frear, C.J., GALBRAITH Anp Perry, JJ. 


K. employed P. “as collector and clerk to collect her rents, settle and 
pay bills, pay her servants and generally to attend to her domestic 
financial concerns under her order and direction and from time 
to time to make due and proper accounts thereof.” P.’s employ- 
ment in that capacity continued for two years and more, at the 
end of which time she was discharged by K. P. then instituted 
an action at law against K. for compensation alleged to be due 
her for her services. Shortly thereafter K. brought a suit in equity 
against P. for an accounting as to the moneys received and paid 
out by P. on K.’s behalf. 

Held, that P. was a quasi-trustee for K. and that a fiduciary relation 
existed between the parties, that under the circumstances the 
court of equity properly took jurisdiction to determine the state 
of the account between them and that in so doing it took jurisdic- 
tion of matters not then before the court of law. 

If jurisdiction has once been properly assumed, a court of equity may 
retain it throughout the litigation until full justice has been done 
between the parties, even though in so doing it may decide ques- 
tions which, standing alone, would furnish no basis of equitable 
jurisdiction. Equity in this case properly retained jurisdiction 
to determine the issues of compensation and of the lawfulness of 
the agent’s discharge and other incidental questions and properly 
enjoined the prosecution of the action at law. 

Under the circumstances stated, P. was not entitled to a trial by jury 
under Section 3, Art. 6 of the Constitution of 1894 in force at the 
date of the institution of these proceedings. 
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OPINION OF THE COURT BY PERRY, J. 


This is a proceeding in equity instituted by Kapiolani on 
May 7, 1896. The original complainant having since deceased, 
the administrators of her estate were substituted as parties com- 
plainant. Shortly prior to the date above named, the present 
respondent had brought an action at law against the original 
complainant wherein she claimed a certain sum of money as 
commissions for collecting for Kapiolani the sum of $41,484.73. 
The present suit was then commenced, a part of the relief 
prayed for being that the prosecution of the action at law be 
enjoined. 

The material averments of the bill are, in brief, that in Octo- 
ber, 1893, Kapiolani employed the respondent “as collector and 
clerk to collect her rents, settle and pay bills, pay her servants 
and generally to attend to her domestic financial concerns under 
the order and direction of the petitioner, and from time to time 
to make due and proper accounts thereof”; that respondent en- 
tered upon the performance of her said duties and continued 
therein until January, 1896, when she was discharged for the 
reason that she did not properly and faithfully perform her 
duties; that respondent did not make a true and faithful return 
of all her collections; that, although requested so to do, she has 
failed to render an account of her collections and disbursements; 
that she has produced certain books and memoranda which are 
erroneous and do not agree with subsequent claims and state- 
ments made by her and which she has refused to explain: that 
respondent has filed an action at law against complainant, now 
pending in the Circuit Court of the First Circuit, for compensa- 
tion for services rendered in collecting the sum of $41,484.73 
and that the books produced show that respondent has charged 
herself with only the sum of $34,153.18; that the accounts in 
the matter extend over a long period and are extended and com- 
plicated and involve the misconduct of the respondent. The 
prayer is for an accounting, for an order to respondent to pro- 
duce all memoranda and papers relative to the matter and to 
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pay over to complainant any balance found to be due and for 
an injunction as above stated. 

The bill was demurred to on three grounds: (1) that the 
Court has no jurisdiction of the subject matter of the action, 
(2) that the complainant does not state facts sufficient to con- 
stitute a cause of action because the discovery sought can be 
obtained in the action at law, and (3) that the complaint is 
ambiguous, unintelligible and uncertain. The Court below over- 
ruled the demurrer and, after the filing of an answer denying 
material averments of the bill, appointed, on November 6th, 
1896, a referee, authorizing and directing him to examine the 
account presented by the respondent with her answer, to examine 
witnesses on oath, and to report his findings on said account. 
The referee filed a report on May 20th, 1897, and on the 7th 
of August following a supplementary report. Upon a motion 
to confirm and upon exceptions, the court confirmed these re- 
ports with certain modifications ordered by it, and also heard 
the evidence on and determined the question of the contract for 
compensation and of the complainant’s right to discharge the 
respondent. Finally, after reference to a Master to compute 
the amounts due between the parties upon the referee’s reports, 
and the court’s modifications and findings, a decree was entered, 
adjudging the sum of $84.05 to be due by the complainant to 
the respondent upon a settlement of all matters arising between 
them with reference to the services and transactions in question, 
making perpetual a temporary injunction theretofore issued re- 
straining the prosecution of the action at law, and settling the 
matter of costs and fees. From that decree the case comes to 
this Court on appeal. 

It is not sought on this appeal to have this Court review any 
of the findings of fact made by the referee or by the Court be- 
low. The main point relied upon in support of the appeal is 
that the demurrer should have been sustained on the ground of 
lack of jurisdiction, the argument being that under Section 3, 
Article 6 of the Constitution of 1894, in force at the date of 
the institution of these proceedings, the respondent was entitled 
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to a trial by jury on the questions of the lawfulness of her dis- 
charge, her liability for acts done by other agents during her 
temporary illness, and the amount of compensation due her, and 
that the court of law having first taken jurisdiction of the mat- 
ter, the court of equity, which is at best a court of concurrent 
jurisdiction in such cases, should not have interfered or ousted 
the court of law of jurisdiction. 


The applicable portion of the section of the Constitution 
referred to is as follows: “Subject to such changes as the Legis- 
lature may from time to time make in the number of jurors for 
the trial of any case, and concerning the number required to 
agree to a verdict and the manner in which the jury may be 
selected and drawn, and the composition and qualifications there- 
of, the right of trial by jury in all cases in which it has been 
heretofore used, shall remain inviolable except in actions for 
debt or assumpsit in which the amount claimed does not exceed 
one hundred dollars.” 

The action at law, as appears from the records herein, was 
solely for compensation. Assuming that, under the facts and in 
view of the nature of the account, it would have been competent 
for the defendant in that case, in addition to matters of defense, 
strictly speaking, which it might have to the claim for com- 
pensation, to plead and prove by way of set-off the amount due 
her by Puahi of moneys collected and not accounted for, still 
it was not obligatory on her to do so. It would have been 
optional with the defendant in that action to follow one course 
or the other and if she had chosen to merely defend and not 
plead a set-off, she would not have been barred by such failure 
to plead from subsequently suing in some appropriate proceed- 
ing for the amount of the set-off. The court of equity, then, in 
assuming jurisdiction to determine the state of the account 
between the parties with reference to the amounts collected and 
to those paid out by the respondent as agent, took jurisdiction 
of matters not then before the court of law. 

Leaving aside, for the moment, the question of compensation, 
equity had jurisdiction to ascertain the state of the accounts 
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between the parties. Section 1498 of the Civil Laws of 1897 
(Statute of 1878) provides that our courts of equity may hear 
and determine “suits upon accounts when the nature of the 
account is such that it can not be conveniently and properly 
adjusted and settled in an action at law.” It is conceded that 
the accounts in the case at bar are long and complicated and the 
record shows them to be such. If any account can come within 
the class designated in Section 1498, this is certainly one of 
them. However this may be, the jurisdiction can clearly be 
supported on another ground. The facts stated in the bill and 
proven by the evidence show that the respondent, in the em- 
plovment in question, occupied the position of a quasi-trustee 
for her principal and that a fiduciary relation existed between 
the parties. In such a case, the principal may maintain a bill 
in equity against the agent for an accounting. See Fowler & 
Co. r. Catton ct alt., 13 Haw. 487. Tn the decision in that case 
this Court quoted with approval from Pomeroy’s Eq. Jur. the 
following language: “The principal difficulty is as to when 
equity will take jurisdiction of an accounting between principal 
and ageut. The mere relation of principal and agent without 
more—the relation not being fiduciary in its nature, and no 
obstacle intervening to a recovery at law—is insufficient to en- 
able a principal to maintain the action against his agent. * 

* * But where the relation is such that a confidence is re- 
posed by the principal in his agent, and the matters for which 
an accounting is sought are peculiarly within the knowledge of 
the latter, equity will assume jurisdiction;” and from Marvin 
vt. Brooks, 49 N. Y. 75-76: “The equitable jurisdiction has 
always rested largely upon such relation of confidence, involving 
the need of discovery and the duty of explanation.” The aver- 
ments of the bill were “that the plaintiff is a resident of London, 
England; that it made defendants the sole agents for the Ha- 
waiian Islands, and entrusted to them large quantities of its 
goods for sale on commission with authority to sell the same, 
and to collect the money therefor; that the defendants have in 
their possession unaccounted for a large sum of plaintiff’s money 
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so received; that said account is still open, unpaid and unsettled; 
that the knowledge relative to the amount of sales and money 
due is peculiarly within the defendant’s knowledge.” The 
Court, referring to a concession by counsel that, if the defend- 
ants had been authorized to reinvest or otherwise use the pro- 
ceeds of sale of the property, a relation of trust and confidence 
would have existed between the parties, remarked that “this 
additional authority, it seems, would only make clearer the rela- 
tion of the parties”, i. e., as one of trust and confidence. The 
case at bar is a stronger one in that it contains the additional 
element there referred to and which was missing in the Fowler 
case, to wit, of authority in the agent to settle bills and to use 
the moneys collected in the settlement and payment thereof 
and in payment of servants’ wages and otherwise. 

The question of the respondent’s liability for acts done by 
other agents during her illness was merely an incidental one, 
necessary to be determined in connection with and as a part 
of the accounting. As to the lawfulness of respondent’s dis- 
charge and her right to compensation and the amount thereof, 
it is well settled that, if jurisdiction has once been properly | 
assumed a court of equity will, as a general rule, retain it 
throughout the litigation until full justice has been done be- 
tween the parties, even though in so doing, it may decide ques- 
tions which, standing alone, would furnish no basis of equitable 
jurisdiction. See Bispham’s Eq., p. 53; 11 Am. & Eng. Encycl. 
Law, 2nd ed., 201; Bellinger v. Lehman, 103 Ala. 385 (15 So. 
600); and McDaniel v. Lee, 37 Missouri 204-207. There was 
no necessity to remand the parties to a court of law for a de- 
termination of any of these questions. 

Our courts of equity had this jurisdiction prior to the promul- 
gation of the Constitution of 1894. Under the circumstances 
stated, this was not a case where trial by jury could have been 
theretofore demanded as of right. Defendant has not been de- 
prived by these proceedings of any constitutional right granted 
under the section referred to. 

It is also contended by respondent in her brief that the Master 
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erred in failing to pass upon the question of her liability for the 
acts of one Kanakanui during her illness; but beyond the mere 
statement of the claim, no showing of error is made. We do 
not feel called upon, under the circumstances, to search the 
record for matter tending to establish that the alleged error was 
in fact committed and that it was prejudicial. 

Other points suggested in oral argument have not been re- 
ferred to in the brief and must be regarded as abandoned. 

The decree appealed from is affirmed. 

Kinney, Ballou & McClanahan for complainant. 

J. A. Magoon and T. I. Dillon for respondent. 


ADELAIDE SCHLIEF and JOHN SCHLIEF, her husband 
v JOSEPH CLARK, ALEXANDER LAZARUS, 
HENRY SMITH, as Guardian of NAOMI LAZARUS, 
a minor, and JOSEPH O. CARTER, as Guardian of 
MADELINE H. K. LAZARUS and ELEAZER K. 
LAZARUS, minors. 


APPEAL FROM Circurr Jupcs, First Crrecurr. 


STBMITTED January 16, 1902. Dercipep Frsrvary 21, 1902. 


A fee allowed an auctioneer in partition proceedings is reduced on 
appeal as being clearly excessive. 


OPINION OF THE COURT BY FREAR, C.J. 


The only point presented on this appeal by the defendants 
from a final decree in partition proceedings is in regard to the 
amount of the fees allowed to the commissioner and auctioneer. 

The property was sold, in six parcels at auction, and the pro- 
ceeds ordered divided because a partition could not be made 
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without prejudice to the rights of the parties. The purchaser of 
one parcel was excused and the auctioneer authorized to sell 
that parcel at private sale at the same price. He did so, but that 
sale also was set aside, and the parcel was again sold at auction, 
this time at a higher price. The sales amounted to $29,205 in 
the aggregate, not including the two sales of one lot at $3,000 
each, which were set aside. 


The Judge allowed the commissioner $300, the auctioneer 
$1148, counsel $250, each of the two guardians $150, besides 
costs of advertising, costs of court, ete. 


It is contended first that as the Judge appointed the commis- 
sioner to make the sale and the commissioner employed the 
auctioneer, the latter’s fees should be paid by the commissioner 
out of his fee, and not come out of the fund. The Judge con- 
firmed the action of the commissioner in engaging the services 
of the auctioneer if he did not previously authorize it, and he 
did in fact directly authorize the auctioneer to conduct at least 
one sale, the private one that was set aside. Moreover in the 
final order he merely authorized the commissioner to pay the 
auctioneer’s fee. After all, it is immaterial whether the Judge 
allowed the fee directly to the auctioneer or combined the two 
fees in the commissioner’s fee, leaving the latter to settle with 
the auctioneer. The question of importance is that of the 
amount. 


It is contended by the appellees that the amount is not appeal- 
able as that is a matter within the discretion of the trial Judge. 
Tt is true that much allowance must be made for the discretion 
of the Judge. Fees in matters of this kind often depend largely 
as to their amount on oral statements of counsel and on the 
knowledge that the Judge has of the whole course of the pro- 
ceedings. Still when the amount is clearly excessive this court 
may alter it on appeal. Estate of Alina, 13 Haw. 389. In our 
opinion the amount was clearly excessive in this instance. The 
commissioner’s fee may be sustained as within sound discretion, 
but that of the auctioneer should in our opinion not exceed 
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$450.00. We cannot approve the practice of allowing extrava- 
gant fees out of the estates of others. 

So much of the decree as allows a fee of $1148.20 to be paid 
to the auctioneer is sct aside and the case is remanded to the 
Circuit Judge for further proceedings in conformity with the 
foregoing views. 

Andrews, Peters & Andrade for plaintiffs. 

Russell & Watson for defendants. 

J. A. Magoon and T. I. Dillon for the Commissioner. 

Robertson & Wilder for the Auctioneer. 


CECIL BROWN, ADMINISTRATOR OF THE ESTATE 
OF DAVID B. SMITH, deceased, r. THE EQUITABLE 
LIFE ASSURANCE SOCIETY OF THE UNITED 
STATES. 


Exceptions FROM Circuir Court, First Circu. 
SUBMITTED Jantary 16, 1902. DecipEp Marcu 8, 1902. 


Frear, C.J., GALBRAITH anp Perry, JJ. 


A letter need not be produced as the best evidence, when the question 
is, not what was in the letter, but what was said by one who read 
or purported to read in part from the letter. 

Harmless error is not ground for a new trial. 

A demand is not a condition precedent to a right of action on a policy 
of life insurance which by its terms is payable on receipt of satis- 
factory proofs of the death of the assured. 

A demand at the home office of an insurance company is not a con- 
dition precedent to a right of action there or elsewhere, even 
though the policy is by its terms payable at the home office of the 
company. 
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Failure of the payee to attend at the home office of an insurance com- 
pany to receive payment of a policy payable there would merely 
enable the company to avoid payment of interest and costs by 
showing that it was ready to pay at its home office and by paying 
the amount of the policy into court. 

Retention of proofs of death by an insurance company and refusal to 
pay on other grounds entirely would prevent the company from 
setting up either that the proofs were not satisfactory in form or 
that there was no demand, if a demand would otherwise be neces- 
gary. 

An action may be brought on a policy of insurance in one place 
though by its terms the policy is payable in another place. 

Proofs of the death of the assured furnished by a temporary adminis- 
trator inure to the benefit of the permanent administrator. 

The “faith and credit” clause of the constitution does not make the 
mere commencement of an action in one jurisdiction a bar to a 
similar action in another jurisdiction. 

A policy of life insurance is assets in the place where it is if the in- 
surer is doing business there and can be reached there by process. 

An assured was domiciled in this Territory at the time of his death 
and the policy was here. An administrator was appointed here, 
and afterwards administrators were appointed in New York. 
Proofs of death were furnished by the administrator appointed 
here and afterwards by the administrators appointed there. Action 
on the policy was begun here by the administrator appointed here 
and afterwards there by the administrators appointed there. The 
policy was payable in New York, but the insurance company was 
doing business here and could be reached by process here. Held, 
that the administrator was properly appointed here and properly 
brought action here, and that neither the appointment of the ad- 
ministrators nor the commencement of the action in New York 
was cause for abatement of the action commenced here. 


OPINION OF THE COURT BY FREAR, C.J. 


This is an action on a policy of insurance for $25,000 upon 
the life of David B. Smith, deceased. It is brought by the ad- 
ministrator of his estate, who was appointed by a Circuit Judge 
of the First Circuit in this Territory. Another action has been 
brought on the same policy in the Cireuit Court of the United 
States for the Southern District of New York by administrators 
who were appointed in the Surrogate’s Court for the County of 
New York. The defendant company seems ready to pay the 
amount of the policy to the administrator rightfully entitled to 
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it, but does not care to pay it twice, and so defends in this action 
on the ground that it is liable to pay the administrators in New 
York, and, for aught that we know, is defending in New York 
on the ground that it is liable to pay the administrator here. If 
both defenses should prevail, it would escape payment altogether, 
‘This case was tried before a jury, which rendered a verdict for 
the plaintiff, and now comes here on exceptions taken by the 
defendant. 

The first exception was taken to the ruling of the trial judge 
ullowing the plaintiff to testify to what the defendant’s general 
agent had toll him as to the action taken by the defendant on 
receiving the proofs of death, even though the agent read a por- 
tion of what he said from a letter written by the defendant. The 
objection to this testimony was based on the ground that the let- 
ter itself was the best evidence of its contents. The judge ruled 
that the witness could not testify to the contents of the letter but 
that he might testify to what the agent said, whether the latter 
read or purported to read from a letter or not. This was no 
error. Even if, as defendant’s counsel seem to contend was the 
case, the witness had been permitted to testify to the contents of 
the letter, it would doubtless have been harmless error, consider- 
ing the whole case. 

Exceptions two to seven inclusive were taken to the admission 
of testimony of the plaintiff to the effect that to his knowledge it 
had always been the usage of the defendant to pay its policies 
here, although by their terms they were payable in New York. 
Exception eight was taken to the admission of the testimony of 
the same witness to the effect that it was the usage here to make 
no other demand than by the delivery, of the proofs of death. 
Whether such testimony was admissible or not, we need not say. 
Sce Ins. Co. of N. Am. v. Hibernia Ins. Co., 140 U. S. 565 and 
Hartford Life Ins. Co. v. Unsell, 144 U. S. 439. Tf the ad- 
mission of the testimony was erroneous, it was harmless error, in 
view of what follows in this opinion. 

The exception that seems to be most relied on is the ninth, 
which was taken to the refusal of the court to grant a motion for 
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a non-suit based on the ground that no demand had been made 
on the company in New York prior to the commencement of this 
action. In our opinion no demand was necessary in New York 
or any other place. The company agreed to pay “on receipt of 
satisfactory proofs of the death of the said assured.” This was 
the only condition precedent to the liability of the company to 
pay or to the right of the decedent’s administrator to commence 
action, providing the policy was then in force. It is undisputed 
that proofs of the assured’s death were received by the company 
before the commencement of this action, and they must be taken 
to have been satisfactory to the company, for it retained them 
without objection and based its refusal to pay on other grounds 
entirely. Knickerbocker Life Ins. Co. v. Pendleton, 112 U. S. 
696, 709, and cases there cited; also Crotty v. Un. Mut. Life 
Ins. Co., 144 U. S. 621. There is nothing in this policy that 
either expressly or by implication makes a demand, either in New 
York or elsewhere, a condition precedent to the commencement 
of an action on the policy. It is true, the policy was by its terms 
payable at the company’s office in New York, and the debtor 
was not obliged to seek its creditor elsewhere. But the action 
might be brought here, for it is transitory, which is not disputed, 
and the only effect of bringing action, whether here or in New 
York or elsewhere, before attending to receive payment at the 
office in New York would be to enable the defendant to avoid 
the payment of interest and costs by showing that it was ready 
to pay at its office in New York and by paying the money into 
court, which it did not do. The right of action accrued upon the 
defendant’s receipt of satisfactory proofs of death, without any 
formal demand. Wright v. Vt. Life Ins. Co., 164 Mass. 302; 
Ganser v. Fireman’s Fund Ins. Co., 834 Minn. 372; Excelsior 
Mut. Aid Ass'n v. Riddle, 91 Ind. 84; Heffron v. Kittaning 
Ins. Co., 132 Pa. St. 580; Locklin v. Moore, 57 N. Y. 360. 

It may be added that the defendant’s refusal to pay based en- 
tirely on other grounds, would, on the reasoning of the cases 
cited above in regard to proofs of death, constitute a waiver of 
the requirement of a demand, if a demand were otherwise neces- 
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sary. See also Un. Cent. Life Ins. Co. v. Hollowell, 14 Ind. 
App. 611. And it seems to have been held in New York that 
furnishing the required proofs is a demand for payment. 4 
Joyce, Ins. § 3299, citing Freeman v. National B. Soc., 42 
Hun. 252. 

It is contended further under this exception that the plaintiff, 
the permanent administrator, should have informed the com- 
pany of his appointment and made a demand himself, and that 
a demand, if one had been made, by his predecessor, the tem- 
porary administrator, would not inure to his benefit. The proofs 
were furnished by the temporary administrator, though pre- 
pared by the plaintiff who was then acting for the decedent’s 
daughter. The proofs and the policy were taken by the tem- 
porary administrator and the plaintiff together to the defendant’s 
general agent, who forwarded them to the defendant in New 
York, and in due time, the plaintiff having meanwhile been ap- 
pointed permanent administrator but not then having brought 
this action, the agent informed him that the defendant refused 
to pay the policy and returned the policy but retained the proofs. 
It is at least doubtful if the ground upon which the motion for 
a non-suit was based was broad enough to raise this question. 
But, however that may be, since a demand was not a prerequisite 
at all to a right of action, the contention is not sound. It is not 
contended that the permanent administrator could not have the 
benefit of the proofs of death furnished by the temporary admin- 
istrator, and if it were, the contention could not be sustained. 
The policy contains no provision as to who should present the 
proofs, and certainly the temporary administrator was clothed 
with sufficient authority to furnish them, and the company did 
not base its refusal to pay the permanent administrator on the 
ground that he did not furnish the proofs. See Wuesthoff v. 
Germania Life Ins. Co., 107 N. Y. 580, 592. 

The cases relied on contra under this exception, namely, 
Thorn v. City Rice Mills, L. R. 40 Ch. Div. 357; Friend v. 
City of Pittsburg, 23 Pa. St. 148; Emlen v. Lehigh Co., 47 Id. 
82 and Fowler v. Catton, 13 Haw. 487, are clearly not in point. 
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The remaining exceptions, ten to eighteen inclusive, so far as 
relicd on and not already practically disposed of above, raise the 
question whether in view of the alleged facts that the policy was 
by its terms payable in New York, that the administrator here 
had assets in excess of liabilities, that administrators had been 
appointed there and hud brought suit there on this policy, the 
court here was not without jurisdiction to proceed in this case, 
or at least whether it ought not to have yielded to the courts in 
New York either as a matter of comity or because required to do 
su by the “faith and credit” clause of the Constitution and Sec- 
tion 905 of the Revised Statutes enacted under that clause. 
These exceptions were taken to refusals to admit evidence, to 
refusals to give to the jury requested instructions, to the giving 
of other instructions, to the verdict, and to the refusal to grant 
a new trial. 

Counsel seem to lay special stress upon the “faith and credit” 
clause of the constitution. That and Section 905 of the Revised 
Statutes might require us to regard the appointment of the ad- 
ministrators in the Surrogate’s Court in New York as valid, pro- 
vided that court had jurisdiction in the matter, but it would not 
require an abatement of this action merely because an action 
had been instituted in a Circuit Court of the United States even 
if that action had been commenced first. See Smith v. Lathrop, 
44 Pa, St. 326: Stanton v. Embrey, 93 U. S. 548. The effect of 
the institution of that action would depend on the application of 
the doctrine of lis pendens and not upon that clause of the con- 
stitution. No judgment has been rendered in that action. It is 
immaterial to this case whether the appointment of the adminis- 
trators in New York was valid or not. The appointment of the 
administrator here also was valid. ‘The question is whether the 
administrator here should under the circumstances be allowed to 
recover on the policy. The appointment of the administrator 
here preceded the appointment of the administrators in New 
York. The proofs of death were furnished by the administra- 
tor appointed here before they were furnished by the adminis- 
trators appointed there. Action was begun here before it was 
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begun there. The decedent was domiciled here at the time of 
his death and had long resided here, and so far as appears had 
never resided in New York. The policy was applied for here, 
was delivered here and was found by the present plaintiff here 
among the decedent’s papers after his death. The rest of the 
decedent’s property also was here. ‘The administrator was ap- 
pointed here on the petition of the decedent’s daughter, who was 
his only heir. The administrators there were appointed on the 
petition of one of the decedent’s aunts. The defendant has a 
place of business here and a general agent here. The policy is 
payable to the assured’s administrator. Service of process was 
made on the general agent here who, we presume, is the person 
designated for such purpose by the defendant under the statute. 
(Civ. L., Ch. 180, since amended, Laws of 1898, Act 45.) At 
any rate, the defendant answered gencrally and did not question 
the validity of the service. Under these circumstances it would 
seem that, if there should be any yielding, whether by comity or 
under the “faith and credit” clause of the constitution or the 
doctrine of lis pendens or for any other reason, it should be by 
the courts in New York rather than by those here, and such 
would seem to be the view taken both in the federal courts and 
in the New York courts. At any rate, the action here was prop- 
erly brought and the pendency of a subsequent action elsewhere 
is no ground for an abatement of the prior action here. 

The leading case is that of the New Eng. Mut. Life Ins. Co. 
vt. Woodworth, 111 U. S. 136. In that case the assured was 
domiciled in Michigan when the policy was issued, but died in 
New York. Her husband afterwards removed to Illinois and 
took the policy with him. The insurance company was a Massa- 
chusetts corporation and the policy was by its terms payable at 
its office in Boston, but the company was doing business in Ili- 
nois and could be reached there by process. It was held that the 
policy was assets in Illinois, that the husband was properly ap- 
pointed administrator there, whether there was other property 
there or not, that he might properly sue on the policy there and 
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that payment there would protect the company from paying a 
second time in Massachusetts or elsewhere. 

In Smith v. New York Life Ins. Co., 67 Fed. R. 694, the 
assured was domiciled in I]inois when the policy was issued and 
at his death. An administrator was appointed in Illinois, who 
brought suit there on the policy. The assured’s wife, however, 
had removed to California where she was and had the policy at 
the time of his death. It was held, affirming 57 Fed. Rep. 133, 
that she was properly appointed administratrix there and could 
properly sue there on the policy notwithstanding the appoint- 
ment and suit in Illinois. 

In Gamble v. City of San Diego, 79 Fed. Rep. 487, it was 
held that where a state court has first acquired jurisdiction, a 
Circuit Court of the United States should either dismiss a sim- 
ilar action brought there or else at least suspend proceedings 
until the final action of the state court. 

In Stout v. Lee, 103 U. S. 66, it was held that where a state 
court first acquired jurisdiction, its decree barred further pro- 
ceedings in a Circuit Court of the United States in a suit begun 
after suit but before decree in the state court. 

In Sulz v. M. R. F. L. Asen., 145 N. Y. 568, the assured 
was domiciled in New York but was temporarily in California 
when the policy was issued. He was domiciled and had the pol- 
icy in Washington when he died. An administrator was ap- 
pointed and brought suit on the policy in Washington. After- 
wards the assured’s widow, who had remained in New York, was 
appointed administratrix and brought suit there on the policy. 
The insurance company was a New York corporation and the 
policy was payable at its office in New York city. It was held, 
reversing the trial court, that, as the Washington court had first 
acquired jurisdiction and the policy was there when the assured 
died, the New York court should refuse to entertain jurisdiction. 

In Equitable Life Assurance Society v. Vogel’s Executors, 
76 Ala. 441, 52 Am. R. 344, the assured was domiciled in Ala- 
bama when the policy was issued and when he died. The policy 
was there also. The insurance company was a New York cor- 
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poration. It was held that the executrix appointed in Alabama 
could maintain an action, on the policy there, although an admin- 
istrator had been appointed in New York. 

The exceptions are overruled. 

W. A. Whiting and W. J. Robinson for the plaintiff. 

Hatch & Silliman for the defendant. 


THE TERRITORY OF HAWAII vr. LILIUOKALANT and 
JOHN H. WILSON. 


ÅPPEAL From Crrcurt Junar, First Crrcurr. 


Supmrirep Novemser 1, 1901. Dscipep Marca 11, 1902. 


GALBRAITH, J., Geo. D. Gear, Circurr JUDGE, IN PLACE OF 
Frear, C.J., DISQUALIFIED, AND Tuomas Firon, Esq., oF 
THE Bar, 1N PLACE OF Perry, J., DISQUALIFIED. 


A royal patent issued in 1866 by Kamehameha V to land covered by 
the mahele of 1848, which describes the seaward boundary line as 
“running to the sea; thence along the sea at low water mark,” 
conveys the land lying between high and low water mark within 
such boundary line, the king having power to convey land between 
high and low water mark. 

The resolution of the Privy Council of August 29, 1850, did not have 
the effect of a law, as the Privy Council had no authority to enact 
laws. 

The words, “koe nae ke kuleana o na kanaka” or, in their English 
equivalent, “reserving however the people’s kuleana therein,” 
ag used in conveyances in this Territory, means a reservation of 
the house lots, taro patches, or gardens of natives lying within the 
boundaries of the land conveyed. 


OPINION OF THE COURT BY CIRCUIT JUDGE GHAR. 
This is an appeal by the defendants from a pro forma order 


made by a judge of the First Cireuit Court overruling a demur- 
rer to a bill in equity for an injunction. 
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The bill alleges title of the United States in and to the public 
lands in Hawaii, and that the right to the possession, use, income 
and benefit thereof is in the Territory of Hawaii. 

The bill then sets out in haec verba Royal Patent number 
5,588, issued March 23, 1866, by Kamehameha V. and alleges 
that defendant Liliuokalani claims ownership under said patent. 

The patent describes one of the boundaries of the land as fol- 
lowing a certain line “running to the sea; thence along the sea at 
low water mark to commencement.” 

The defendant Wilson is alleged to be a licensee or lessee of 
Liliuokalani authorized by her to remove sand and gravel from 
the land between high and low water mark, and the bill seeks to 
restrain either and both of the defendants from removing the 
sand. and gravel, on the ground that the land between high and 
low water mark belongs to the Government and that so much of 
the royal patent as purports to convey land below high water 
mark is null and void, for the reason that Kamehameha V had 
no lawful power or authority at the time of issuing the patent to 
convey the saine. 

It will be seen therefore that the only question necessary to 
be decided is as to whether or not the king had power to grant 
and convey the land between high and low water mark. 

The general rule of law is that the sovereign power of any 
country or state can make a valid grant to a private individual 
of land between high and low water mark. 

Gould, in his treatise on the law of waters, says: “The state 
may grant to individuals or corporations the soil of public nav- 
igable waters,” and cites many cases upholding this proposition. 
Gould on Waters, Sec. 36. But “an express declaration is neces- 
sary to warrant the inference that it was intended to permit the 
shore below high water mark to be converted into private prop- 
erty.” Idem. “The United States, while they hold the country 
as territory having all the power, both national and municipal 
government, may grant, for appropriate purposes, titles or rights 
in the soil below high water mark of tide waters.” Idem Sec. 
40; Shively v Bowlby, 152 U. S., 1, 47, 58. 
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“Individuals may also acquire by prescription, against the 
Crown or State, the right to the soil of public waters. Idem 
Sec. 37. 

When the shores or flats of tide waters have become private 
property the title thereto may be lost by disseisin. Idem. 

The same doctrine is laid down in the following text books 
and reported cases: Black’s Pomeroy on Water Rights, Secs. 
21, 238; Woolrych on Waters, p. 440; Hale Deportibus Maris, 
Chap. 4; Mayor of Mobile v. Eslava, 38 Am. Dec. 329; Robers 
v. Jones, 1 Wend. 237, 19 Am. Dec. 493; Gouch v. Bell, 21 N. 
J. L. 165, 22 N. J. L. 44; People v. Perry Co., 68 N. Y. 71; 
Langdon vt. New York, 93 N. Y. 144; Eisenbach v. Hatfield, 
12 Lawyer’s Rep. Ann. 630; Hess v. Miner, 65 Md. 601, 5 
Cent. Rep. 585; Ward v. Ellis, 6 Jones Law (N. C.) 183, 72 
Am. Dec. 570; Pike r. Monroe, 36 Me. 309, 58 Am. Dec. 753; 
Wrights v. Seymour, 69 Cal. 122; Church v. Meekin, 34 Conn. 
421a; Peck v. Lockwood, 5 Day, 26; Parker v. Taylor, T Or. 
436; Cadmody v. Rowe, 6 C. B. 879; Boston v. Lecran, 56 U. 
S. 426; Webb v. Demopolis, 21 L. R. A. 62; Abbott v. Treat, 
78 Me. 121; Clement v. Burns, 43 N. H. 609. 

A grant of land bounded by high water “including all the 
shore to low water mark” will pass title to the shore. Dilling- 
ham v. Roberts, 75 Me. 469. 

From a review of the above decisions we are satisfied that 
Kamehameha V had power to make a grant of land between 
high and low water mark. While it is claimed that Kamehame- 
ha V was a constitutional monarch it seems that he was little 
embarrassed by constitutional restrictions. By his own authority 
he abrogated the constitution of the kingdom that was adopted 
by Kamehameha III in 1852 and promulgated a new one to his 
own liking August 24, 1864. Such a monarch certainly pos- 
sessed the usual powers of sovereignty conceded to constitutional 
rulers and had the right to convey the land between high and 
low water mark to the defendants’ grantor. 

The Attorney-General contends however that even if the gen- 
eral rule of law be as above stated, that at the time the deed in 
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question was made (1859) the king was not authorized under 
the law to award title to land below high water mark, because 
of a resolution of the king’s privy council passed August 29, 
1850, and if the deed or royal patents be construed to pass, by 
its terms, land between high and low water mark the king and 
his premier exceeded their powers and that so much of the deed 
as purports to convey the title to such land is null and void. 

To sustain this contention the Attorney-General quotes the 
resolution of the privy council of August 29th, 1850, which 
reads as follows: 

“Resolved, that the rights of the king as sovereign extend 
from high water mark a marine league to sea, and to all nav- 
igable straits and passages among the Islands, and no private 
right can be sustained, except private rights of fishing and of 
cutting stone from the rocks, as provided and reserved by law.” 
3 Privy Council Record, p. 425. 

The Attorney-General argues that as this resolution was ten 
years prior to the Act of 1860 “for the relief of certain kono- 
hikis” who were entitled to lands under the great mahele of 
1848 but who had failed to obtain their awards from the Land 
Commission, and who, by that Act, were given further time to 
procure their awards, therefore an award granted subsequent to 
the passage of the resolution of the privy council was subject to 
said resolution and void in so far as it attempted to pass title to 
land mentioned in the resolution. 

This contention is without merit for two reasons, the first one 
being that the privy council had no power to enact laws, The 
only power they had at the time of the passage of this resolution 
was to advise with the king. 

The powers of the privy council are provided for in the old 
Civil Code and are as follows: 

“Tt shall be the duty of every privy councillor: (1) to advise 
the king according to the best of his knowledge and discretion. 
(2) To advise for the king’s honor and the good of the public 
without partiality through friendship, love, reward, fear or 
favor. (8) Finally to avoid corruption and to observe, keep and 


92 MARCH, 1902. 


do all that a good and true councillor ought to observe, keep and 
to do his sovereign.” Civil Code, Sec. 26. 


The legislative power was in the house of nobles and house of 
representatives, and only by their combined action and assent 
could laws be passed. We find no power given by any statute 
empowering the privy council to enact laws. 

But even if it be conceded that the privy council possesses 
such power and that the “Resolution” quoted had the effect of a 
law, we are of the opinion that it would not affect the award and 
patent in this case, as they relate back to and are determined by 
the great mabele of 1848, in pursuance of which they were 
issued. 

The award. and patent in question were issued under the Act 
of 1860 for the relief of certain konohikis, section I of the Act 
being: “The Minister of the Interior is hereby authorized to 
grant awards for their lands to all konohikis who have failed to 
receive the same from the land commission, provided that the 
names of such konohikis appear in the mahele book of the year 
1848; and all awards so granted by said minister shall be equally 
valid with those of the land commission.” 

The case In re Boundaries of Pulechunu, 4 Haw. 239, held 
that an award of the land commission of land “by name” is in- 
tended to assign whatever was included in such land according to 
the boundaries as known and used from ancient times. The 
opinion in that case, written by Mr. Justice McCully, describes 
practically how the boundaries of awards designated by name are 
arrived at. 

“After the surrender by Kamehameha III, in 1848, of the 
greater part of the land of the kingdom to his chiefs and people, 
the necessity of a speedy distribution of it in accordance with 
what may be called the feudal rights of the chiefs, required that 
awards of lands be made by name only without survey. No body 
of surveyors could have been found in the country or practically 
could have been brought here, who might have surveyed these 
large estates within the lifetime of half the grantees, so that 


every award should have been issued as of a tract defined by 
metes and bounds, or with even an approximate statement of the 
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acreage. The “mahele” or division was, therefore, made with- 
out survey. Tracts of land known to Hawaiians as an ahupuaa 
or ili were awarded to those entitled by name of the ahupuaa or 
ili. By such grant was intended to be assigned whatever was 
included in such tract according to its boundaries as known and 
used from ancient times. 

“With the Hawaiians, from prehistoric times, every portion of 
the land constituting these islands was included in some division 
larger or smaller, which had a name, and of which the bound- 
aries were known to the people living thereon or in the neighbor- 
hood. Some persons were specially taught and made the repos- 
itories of this knowledge, and it was carefully delivered from 
father to son. 

“The division of the lands were to a great extent made on 
rational lines, following a ridge, the bottom of a ravine or de- 
pression, but they were often without these and sometimes in 
disregard of them. Sometimes a stone or rock known to the 
aboriginals and notable from some tradition, or sacred uses, 
marks a corner or determines a line. The line of growth of a 
certain kind of tree, herb or grass, the habitat of a certain kind 
of bird, sometimes made a division. Through some parts of the 
country which must always have been unfrequented by the gen- 
eral population, as thick forests, rough and barren mountain 
lands, their division lines lay, where they could be traced out by 
some persons at least in charge of the territory, whose business 
it was to know them.” 

“A principle very largely obtaining in these divisions of ter- 
ritory was that a land should run from the sea to the mountain, 
thus affording to the chief and his people a fishery residence at 
the warm seaside, together with the products of the high lands, 
such as fuel, canoe timber, mountain birds, and the right of way 
to the same, and all the varied products of the intermediate land 
as might be suitable to the soil and climate of the different alti- 
tudes from sea soil to mountainside or top. But this mode of 
allotment had numerous exceptions, because some of the lands 
were for some reason not always understood, and perhaps arbi- 
trary in the beginning, very wide at the top, cutting off a great 
number of other lands from the mountain; others in like manner 
wide in the low lands, cut off land from the sea. 

“The contour of lands which have been surveyed and plotted 
is most irregular. The only general description would be that 
the lines are not rectilinear, and that there is no preference for 
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right angles. In size ahupuaas are found of form a hundred 
acres up to thousands, in several instances containing more than 
one hundred thousand and more than two hundred thousand 
acres. 


“The statute which establishes the office of commissioner of 
boundaries prescribes that the holders of lands granted by 
name only shall apply to such commissioner for the settle- 
ment and determination of the boundaries of what is claimed, 
presenting a general description of them by “survey or other- 
wise.” After notice to owners of adjacent lands, the commis- 
sioner sits to hear evidence of what are the ancient lines of the 
land in question, hearing what is offered by the petitioner and 
adversely to him by others whose interests are affected. He may 
aid his information by going on the ground, and is to endeavor 
to obtain all information possible to enable him to arrive at a 
just decision. An appeal lies to the Supreme or Circuit Court, 
on record of the evidence of witnesses before the commissioner, 
which may be supplemented by further testimony.” 4 Haw. pp. 
241, 242. 

From this it will be seen that the great mahele of 1848 was 
a grant by name of certain tracts of land the boundaries of which 
were well known but not “defined by authority,” and therefore 
it became necessary io provide for the settlement of the bound- 
aries, in pursuance of which an Act was passed, in 1862, “To 
provide for the appointment of boundary commissioners.” 

By this Act, before a roval patent could issue on a land, a 
commission award of the boundaries of the land had to be dscer- 
tained as provided in the Act, and by Section 10 of the Act, the 
Minister of the Interior was forbidden to issue any patent on an 
award until the boundaries had been so ascertained. 

The title of the owner in the lands passed by the mahele, al- 
though the award was not issued till long afterwards, it being 
necessary to reduce to a survey the boundaries of the grant, 
which boundaries were determined as of the time of the mahele, 
and the award and patent in this case therefore related back to 
1848, two years before the resolution of the privy council was 
passed, and therefore were not affected by the resolution, even 
conceding it to have been valid. 
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The Attorney-General further contends that as the royal 
patent and award contained the words “koe nae ke kuleana o na 
kanaka” this reserved to the people all the rights below high 
water mark not expressly recognized as private rights, and that 
this reserved all rights excepting the rights to fish and the rights 
to remove coral rock. He states that the king was “authorized 
by the law and by the land commission award to issue the royal 
patent reserving however the people’s kuleana therein. The 
people’s kuleana was the land between high water mark and low 
water mark, which Kamehameha had no authority to alienate.” 

By reference to the statutes of 1845-46, Vol. 2, pp. 81, 94, it 
will be seen that the grants are to be fnade “subject to the private 
rights of the tenants, if there be any on the land,” and on page 
85 in a definite statement of the public rights to which the grant 
is subject, showing that the words “koe nae ke kuleana o na ka- 
naka”, have no reference to such public rights, but can only 
have reference to the house lots and taro patches and gardens of 
tenants living on land within the boundaries of the larger tract 
granted. 

We are of the opinion that the words quoted have a well 
understood meaning as used in conveyances within this Territory 
and that they, as well as the English equivalent “reserving how- 
ever the people’s kuleana therein,” mean the reservations of the 
house lots and taro patches or gardens of natives lying within 
the boundaries of the tract granted. 

The order overruling the demurrer of defendants is reversed, 
and the cause remanded with directions to the trial court to sus- 
tain the demurrer and order the bill dismissed. 

E. P. Dole, Attorney-General, for the Territory. 

Robertson & Wilder for the defendants. 

Hatch & Silliman as amicus curiae on behalf of defendants. 


CONCURRING OPINION OF THOMAS FITCH, Esq. 


T concur in the decision of the Court reversing the pro forma 
«order of the First Judge of the First Circuit Court overruling a 
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demurrer to a bill for an injunction filed by the Attorney-Gen- 
eral of Hawaii, in behalf of the Territory of Hawaii. 

It is alleged in the bill that the title to all lands on the shores 
of the Territory between high water mark and low water mark, 
is in the United States Government, as the sovereign power, sub- 
ject to certain private rights of fishing, and cutting stone from 
rocks, and that the Territory of Hawaii is entitled to the posses- 
sion, control, management, use, income and benefit of said lands 
except certain portions reserved by executive orders of the Pres- 
ident. The bill sets forth that the defendant Wilson, under a 
pretended authorization of the defendant ex-Queen Liliuokalani, 
is taking sand and gravel fer commercial purposes from certain 
lands at Waikiki below high water mark, and will continue to 
do so unless restrained by injunction. The bill further alleges 
that the beach where said lands are, is a general bathing resort; 
that the tide iands are of immense value to the Territory for the 
health, recreation and pleasure of its citizens, and of tourists 
and others: that ihe carrying away of sand is greatly injuring 
and threatens to destroy the beach at Waikiki, and to render the 
land between high and low tide unfit for bathers, by reason of 
coral, and will thus work irreparable injury to the rights and 
interests of the Territory. 

The bill sets out fully not only the alleged title of the Terri- 
tory but the title of the defendant—ex-Queen Liliuokalani— 
acquired by conveyance from the patentee; it recites in extenso 
the Hawaiian Act of August 14th, 1860, for the relief of certain 
konohikis; it contains by stipulation the royal patent issued on 
the 23d of March, 1866, to the grantor of defendant, and ap- 
pends thereto a translation thereof into English, and anticipating 
the objection that the royal patent which contains a description 
by metes and bounds, includes the land to low water mark along 
the sea-shore, the Attorney-General declares that the king had 
no lawful power or authority to convey the land below high 
water mark. 

The habendum clause in the patent reads “To have and to 
hold the above granted land in fee simple unto the said A. Keo- 


TER. OF HAW. v. LILIUOKALANT. 97 


hoalole and his heirs and assigns, ete.” The words “Koe nae ke 
kuleane o no kanaka” usually translated as “reserving however 
the rights of the people” contained in the Hawaiian version of 
the patent, are not included in the English translation, but, such 
omission evidently having been inadvertant, they will be con- 
sidered as though they had been therein. 

In my opinion the words “people’s rights” as used in the pat- 
ent, had reference to the house lots and taro patches of native 
tenants, and the word “reservation” had reference to their right 
to claim small tracts within the boundaries of larger ones (see 
Principles Adopted by the Board of Commissioners to Quiet 
Land Titles, Vol. II Statute Laws, page 73). The Attorney- 
General contends that among the “rights of the people” that 
were “reserved”, was a right to use the tide lands for bathing 
purposes. He claims that the defendants by taking sand from 
the beach in front of their own premises, impaired the value not 
only of that beach, but of the beach in front of adjacent lands for 
bathing purposes. There is no allegation in the bill that the 
Territory owns any tide land adjoining that of the ex-Queen, 
und therefore the Attorney-General’s claim of a right to inter- 
fere, rests solely upon the assumed duty of the Territory to pro- 
iect an alleged public bathing privilege. 

Without passing upon the right of a person who has gained a 
lawful entrance upon the beach below high water mark, to 
travel along the same, over the tide lands of any riparian owner, 
or littoral owner by grant of the same, or even to bathe upon the 
same, I doubt whether such a right, if it exist, extends so far that 
it can be used by the bather as a basis for an injunction restrain- 
ing the riparian owner, or owner by grant from removing the 
soil for commercial purposes, even if such removal should result 
in denuding the coral rocks of their covering of sand, so as to 
make wading in the water less pleasant to the bather. 

In no usage, decree, constitution or law of the kingdom of 
Hawaii can be found any mention of such a thing as a right or 
privilege of bathing. The land commission in its declaration of 
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principles governing its methods and its awards, which were en- 
acted as and given the force of law, set out the prerogatives of 
the government and the rights of the public which were not in- 
tended to pass by its awards (Statute Laws, Vol. II, pages 81-94). 

These, briefly stated, were “to forfeit for treason; to levy 
taxes; to encourage and even enforce the usufruct of the land 
for the common good; to provide roads and the like; to have the 
power of eminent domain.” (Page 85, authority last cited.) 

“To encourage and even enforce the usufruct of the land for 
the common good”, was undoubtedly intended to cover the right 
of private persons and corporations to condemn land for quasi 
public purposes, and also the inalienable right, not only to con- 
duct commerce over navigable waters, but to provide wharves 
and landing places for its accommodation. 

It is inconceivable that even the primitive government in ex- 
istence during the earlier period of Hawaiian nationality should 
have so legislated as to compel ships to anchor and unload their 
cargoes from lighters, lest the construction of wharves should 
lessen the comfort and convenience of bathers. No authority 
upholding such an assumed superior right of the public to bathe 
has bern called to my attention and the only case I have been 
able to find on the subject holds against such a contention. 
Blundell v. Catherall, 5 Bam. & Ald. 268. 

In that case Baily, Judge, aftcr finding that there has never 
been such right under English law, goes on to say that the right 
claimed if it exists at all must exist upon every part of the sea- 
shore. “Every private building then erected upon the seashore 
and even wharves and quays would be an obstruction to that 
right and in consequence abatable. Every embankment by 
which land is redeemed from the sea would obstruct the exercise 
of this right and be a nuisance, and so would be the erection of 
stakes for holding nets, and yet how frequently such embank- 
ments are made and such stakes set up.” The judge concluded 
by observing that the inconvenience which would result from 
such a right afforded to his mind a strong argument against its 
existence (5 Ram. & Old. 304). 
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Abbott, Chief Justice, observes in a separate opinion that “in 
some parts of the coast where the ground is nearly level and the 
tide ebbs to a great distance embankments have been built, and 
thousands of acres gained from the sea for pastures and tillage.” 
And he asks how such improvements could have been made 
without a destruction or infringement of this supposed right if 
it did exist? (Bam. & Ald. 310.) 

It seems to me that this reasoning is entirely satisfactory, and 
that if the right of bathing, claimed by the Attorney-General, 
exists at all, it is subordinate to any other lawful use that the 
riparian owner, or owner by grant, may desire to make of the 
soil, 

The decision of the First Judge of the First Circuit overruling 
the demurrer might be reversed solely upon the ground that 
while the right of navigation and the right of free fishery are 
public rights whose threatened invasion might be prevented by 
injunction, yet the privilege of using the tide lands for the pur- 
pose of bathing is not a public right which equity would enforce. 

But in the case at bar, the Attorney-General places the claim 
of the Territory to an injunction not merely upon an alleged in- 
terference with the bathing rights of the public, but upon the 
broad ground that it was never in the power of the king to con- 
vey Jand below high water mark, and the question of the power 
of the king with respect to the disposition of the public lands is 
therefore the main subject for consideration. 

Prior to the Bill of Rights promulgated in 1839 in the reign 
of Kamehameha III, the power of the king was restrained by 
usage only. Kamehameha I, by right of conquest became lord 
paramount of these islands. He was an absolute monarch. His 
will was law. He was the lord of life and death. He was unre- 
strained by ary constitution. He was the owner of all the land 
in the kingdom, whether under the sea or above it. Kameha- 
meha TII, as his successor possessed technically the same absolute 
power and the same ownership of the soil. But by 1840 the in- 
fluence of the early missionaries coupled with American and 
English enterprise, had developed the inhabitants of these 
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islands from a barbarous into a semi-civilized people. With the 
exception of the people of Japan no Asiatic or Malayese race 
ever exhibited such capacity for rapid assimilation and adoption 
of western civilization as the Hawaiians. In 1840 the first con- 
stitution was adopted. -All of the law, prior to Volumes I and IT 
of the statute laws, was gathered into a little volume by Rev. 
William Richards entitled “The Constitution and Laws of 
1840.” It contains translations of the various acts, promulga- 
tions and declarations of the constituted authorities down to the 
year 1842. 

There were no allodial titles here under the ancient system, 
and feudal holdings, not unlike those of Europe, save the mil- 
itary features, alone existed. The right of possession of the 
larger tracts of land passed with the gift of the sea frontage 
which was of the greater value because of the right to take fish. 
On page 26 of the Rev. William Richards’ little compilation 
will be found the last feudal declaration of the king. He de- 
clares that he takes the fishing grounds froin those who now pos- 
sess them, from Hawaii to Kauai, and gives one portion to the 
cominon people, another to the landlords, and a third he reserves 
to himself. After giving certain grounds by name to the peo- 
ple, by which word is meant the common people or tenants, he 
declares, “But the fishing grounds from the coral reef to the 
seabeach are for the landlords and for the tenants of their sev- 
oral lands and not for others. But this exclusive right does not 
extend into the deep sea beyond ‘he coral reef.” (Page 29, Rich- 
avd’s Velume.) 

It appears from these authorities that in the earliest days ex- 
clusive individual rights in the non-navigable waters were given 
and i1ecognized by the sovereign. These exclusive rights how- 
ever, did not extend beyond the coral reefs which are the nat- 
ural barriers of commerce where reefs exist. 

Volumes I and II of the statute laws of Hawaii are a compila- 
tion and a code. They are of a wholly different character from 
the group of promulgations published in the constitution and 
laws of 1540. They are based on English ideas and were evi- 
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dently written by men who were more or less familiar with 
American law. 

We may draw enlightenment on most subjects from the de- 
cisions of English and American courts, but there is little occa- 
sion to resort elsewhere than to the written and unwritten laws 
of the Hawaiian kingdom in order to ascertain the rights of the 
king either individually or in his representative capacity to the 
lands between high and low water mark. We cannot look to the 
civil law for precedent, for these islands were never owned, 
claimed or colenized by any Latin power or people. Neither can 
we depend altogether upon the common law of England, for, al- 
though largely controlled by American influence, Hawaii was 
never either an English or an American colony, and even if it 
had been, it could not be assumed in the absence of statutory 
adoption that the common law of England as it existed in 1776 
ever came here and abided here unchanged, for the common law 
of England is less a system than a growth. It is not a collection 
of fixed rules but an adaptation of elementary principles to 
changing conditions, and it draws its maxims alike from the 
pandects of Justinian and the edicts of Saxon kings. Yet in 
many particulars the political and social history of Hawaii re- 
sembles that of Great Britain. The English people were cen- 
turies in passing from the iron collars of Cedric to the pledge of 
Magna Charter, while Hawaii made the transit in half a century. 

Even under the common law of England the crown never pos- 
sessed a title to the tide lands that it was not able to alienate. 
Those lands were subject to the right of all persons to use the 
waters flowing over the same for the purposes of navigation and 
fishery, unless restrained by law; but the bed or soil belonged to 
the crown, and could be alienated by the crown, and in very 
many instances the tide lands belonged and to this day belong by 
grant or by immemorial usage, or by virtue of riparian rights, to 
the lord of the manor fronting on. the sea. 

In Meyer’s Federal Decisions, Sec. 37, Vol. 23, it is said: 
“The soil on which the tide ebbs and flows may be parcel of a 
manor. When the sea flows admiralty has jurisdiction but when 
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the sea ebbs the land may belong to a subject, and everything 
done on the land when the sea is ebbed shall be tried by com- 
mon law, for it is then parcel of the country and infra corpus 
comitatus.” 


The exclusive right of taking fish as far out as the coral reef 
extends, or, where there are no reefs, then for a distance of one 
geographical mile from low water mark, is recognized and con- 
firmed by Hawaiian law in the landlords “whose lands by ancient 
recognition belong to the same.” It will be observed that with 
the ancient Hawaiian, the idea prevailed in marked contrast with 
our own traditions, that the land belonged to the fishery, not 
that the fishery was incident to ownership of the land (Vol. 1, 
page 90, Laws of Hawaii). 

In support of the grounds assigned by the Territory for asking 
an injunction in this case, the Attorney-General claims: 

Ist. That by the constitution of 1840 it was declared that 
Kamehameha I. held all the lands in the islands but not as his 
private property; that the lands belonged to the chiefs and people 
in common, of whom Kamehameha I. was head. 

2d. That the great mahele of 1848, which divided the lands 
between the king, chiefs and people, did not alter the character 
of the lands; that they remained crown lands, or public lands, 
and that no grantee could obtain a title to any other or greater 
rights than the grantor possessed. 

3d. That the privy council on August 29, 1850, passed a res- 
clution declaring “that the rights of the king as sovereign extend 
from high water mark a marine league to sea, and no private 
right can be sustained except private rights of fishing and of 
cutting stone from the roads as provided for and reserved by 
law.” 

4th. That by virtue of the privy council resolution of Aug- 
ust 29, 1850, the king and his premier were divested of any 
authority to ccnvey a title to lands between high water mark and 
low water mark; and so much of the deed of the king and 
premier made in 1856 to appellant’s grantors as purports to 
convey such lands is null and void. 
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In order to dispose of this contention of the respondent, it is 
not necessary to inquire whether the exposition, contained in the 
constitution of 1840, of the principles on which the dynasty of 
the Kamehamehas was founded, deprived the reigning king of 
that individual ownership of all lands which Kamehameha, I. ob- 
tained by right of conquest. In the great mahele of 1848 the 
absolute title in fee of the king as an individual, in one-third of 
all the lands, was conceded and granted. But admitting for the 
purposes of argument that from the inception of the kingdom all 
the lands belonged to all the people, it yet does not appear that 
the law debarred the people from granting through the king, to 
private individuals the publie lands between high water and low 
water mark. The restriction on the granting power attempted. 
to be made by the privy council resolution of August 29, 1850, 
was no restriction at all, because the constitution of 1840 ex- 
pressly provides that no law shall be passed without the assent 
of a majority of both the house of nobles and the house of rep- 
resentatives. The privy council was a body with executive not 
legislative functions (Civil Code 26) and there are many reasons 
why the resolution of 1850 found in Vol. 3, Records of the 
Privy Council, page 425, ought not to be accepted as a full 
statement of private and public rights in the waters surrounding 
these islands, the most obvious of which is, perhaps, that it has 
no reference to the great subject of commerce and commercial 
needs. The resolutions of the privy council were not required 
by law to be kept among the public archives. The public did 
not contract with a view to privy council resolutions, nor was 
any one required to take notice of them. The proceedings of the 
privy council were always kept more or less secret, and any 
privy council resolution ought to receive very little recognition 
as a declaration of public and general custom. 

Western civilization is now rapidly extending its spheres of 
influence in the eastern hemisphere. A commerce of incalcul- 
able extent and value is being developed between the lands 
whose shores are washed by the vast cliptic of seas which extend 
from Valparaiso to Vladivostok, from Alaska to New Zealand. 
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Hawaii is almost the centre where the currents of commerce 
must meet. Maritime cities will necessarily be developed here. 
Are piers, and wharves, and dry docks to remain unbuilt, and 
is progress to be checked if not destroyed by a fishing resolution 
of the advisers of Kamehameha passed fifty years ago? 

As the privy council resolution of 1850 was not law, not hav- 
ing received the approval of a majority of either the house of 
nobles or the house of delegates, it could not limit or extend the 
rights of the king, either as an individual or as a monarch, over 
tide lands. 

If the power of the crown to alienate tide lands in favor of 
private individuals existed in the crown by the analogies of the 
common law of England, and by ancient Hawaiian law, tradi- 
tions, and practices, and was not (because under the constitution 
it could not be) taken away by the privy council resolution of 
1850, then how and when and where did the crown lose it? 

On page 107 of Vol. 1. of the Laws of Hawaii will be found 
the law creating the commission to quiet land titles. It was this 
commission that, with the exception of a few awards made to 
chiefs by the Minister of the Interior, under the Act of August 
24, 1860, for the relief of certain konohikis, settled and estab- 
lished the inception of private land titles in this Territory. It 
was authorized to ascertain and establish the titles of private in- 
dividuals to all the landed property in the kingdom. It was or- 
ganized in the year 1846 and continued its work under general 
authority until the year 1854, after which time it heard and 
awarded by special authorization certain claims of konohikis or 
chiefs. 

This commission was a court with jurisdiction to hear and dis- 
pose of all claims to private lands. Royal patents were issued 
upon these awards, but were of a ministerial character and 
neither conveyed nor confirmed title (Bruns v. Minister of In- 
terior, 3 Haw. 787). 

An Act of June 19th, 1852, provided that the board might 
grant large tracts Ly name without survey, and the Act of 
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August 23d, 1862, provided for the appointment of a boundary 
commission which was empowered to take evidence, survey the 
lands and fix the boundaries, and the Minister of the Interior 
was expressly prohibited from issuing any patent in confirmation 
of an award until the boundaries were so ascertained. 

This court, in the matter of the boundaries of Pulehunui (4 
Haw. 239) considering and construing this act, held that in 
granting these large tracts it was intended to include whatever 
was included in the tract according to its boundaries as known 
and used from ancient times. From prehistoric times every por- 
tion of the lands constituting these islands were included in some 
division, large or small, which had a name, and of which the 
boundaries were known to the people living thereon or in the 
neighborhood. These, the land commission awarded, and, in the 
case of large tracts the boundary commissioner defined. Both 
were judicial determinations, and were the only legal mode of 
confirming and fixing boundaries, and, when pursued were bind- 
ing upon the whole world. The grant in this case was made 
specifically to low water mark, but if it had been made to “nav- 
igable waters” it would in my opinion have conveyed the tide 
lands between high water and low water mark. 

This court has held that the title to the soil beneath navigable 
waters is in the state and is inalienable (King v. Oahu Railway 
and Land Company, 11 Haw. 717-725). But this court did 
not in that decision, or in any other, define navigable waters as 
waters flowing over tide lands; nor would such a definition be in 
harmony with the conditions existing on these shores or with the 
weight of American authority. The semi-diurnal or free tide 
wave produced by the action of sun and moon, ebbs and, flows 
in about twelve hours and twenty-four minutes. In high north- 
ern latitudes land which is bare at lcw tide may be covered at 
high tide with sufficient water to float a line of battle ship, while 
on the shores of Hawaii, the tide lands are, even when the sun 
and moon are in conjunction and the time is near the equinoxes, 
rarely covered with sufficient water to float a fishing boat. 

The reasonable definition of the term “navigable waters” is 
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that only waters which are navigable in fact are “navigable 
waters.” Such was the rule in the earliest English cases and 
many titles have been recognized by the English courts as valid 
which included tide lands adjoining ancient manors. Later a 
dicta, many times repeated, stated that by the common law all 
waters, where the tide ebbed and flowed were navigable and 
public or royal waters. 

But the courts in the United States, while occasionally repeat- 
ing this dicta, have almost uniformly denied its application to 
our situation, have refused to adopt is at a test, and have declared 
that it was only adapted to the rivers and estuaries of Great 
Britain. So that the rule has come to be recognized everywhere, 
save in New England, that only those waters are navigable in 
law which are navigable in fact (Willow River Club v. Wade, 
42 L. R. A. 305). 

Conceding that the soil under the navigable waters belong to 
the United States as the successor in sovereignty of the Republic 
and the kingdom of Hawaii, to whom does the soil lying between 
the shore and the line that divides the navigable and non-nav- 
igable waters belong? How is the line dividing the navigable 
from the non-navigable waters to be determined? 

There have been two lines of reasoning employed to define the 
non-alienable rights of the public and those of riparian owners. 
Some courts have held, the Supreme Court of Wisconsin for 
instance, that the adjoining riparian owners have the title to the 
soil, subject to the public easement of navigation; others, the 
Supreme Court of Minnesota for instance, that the title to the 
soil remains in the state until the land is filled in and reclaimed. 
But these latter courts also hold that the riparian owner has a 
right to fill in, to remove the soil, to convey, and to use the land, 
provided he does not interfere with the dominant right of public 
navigation (Willow River Club v. Wade, supra; Bradshaw v. 
Duluth Imp. Mill Co., 52 Minn. 59; Gilbert v. Emerson, 55 
Minn. 254-260; Miller v. Mendenhall, 48 Minn. 95; Yates v. 
Milwaukee, 10 Wall, 497). 
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The Supreme Court of the United States in those matters fol- 
lows the decision of the local or state courts. (Kankana Water 
Power Co. v. Green Bay Corral Co., 142 U. S. 254; Parker v. 
Bird, 137 U. S. 661; Hardin v. Jordan, 140 U. S. 371-382.) 

In view of the decision of this court in King v. Oahu Rail- 
way and Land Co. I am of opinion that the result reached by 
both lines of reasoning is best expressed by holding that the soil 
under waters navigable in fact belongs to the United States, and 
that the soil between the shore and the line dividing the nav- 
igable from the non-ravigable waters is in the riparian owner, or 
owner by grant. 

How is the line defining the navigable from the non-navigable 
waters to ba determined ¢ 

The Constitution of the United States gives Congress the con- 
trol of commerce, and Congress has authorized the Secretary of 
War to establish harbor lines (1 Eupp. Rev. Stat. U. S. 802; 
Gould & Tucker, Notes, 608-614). 

Where lines have been established by the Secretary of War 
they are conclusive. Where no lines have been established the 
riparian owner’s right to reclaim extends to the line of practical 
navigation. The line of practical navigability has been well de- 
fined by the United States Court of Appeals of the Seventh Cir- 
cuit in the case of Illinois v. Illinois Railway Co., 91 Fed. 955. 
The circuit court there said: 

“The extent of this riparian right” (to build wharves and 
dredge slips) “is a relative question. A pier that might have 
met the conditions of commerce fifty years ago would be wholly 
inadequate at the present time * * * Regard must be had to 
the object for which the right is conferred. It is to reach out to 
accommodate the vessels that plow the waters of the lake. It is 
in aid of the commerce of the lake, and that right for that pur- 
pose should be liberally interpreted and upheld.” 

I am therefor of opinion that in this Territory, in the absence 
of established lines, the right extends far enough out to accom- 
modate deep sea-going ships. 


The bill of the Attorney-General shows that in this instance 
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there was an award and grant including the land between high 
and low water mark. In England and America the right of the 
state to convey tide lands has been frequently recognized and 
upheld (Waverly Water Front Co. v. White, 45 L. R. A. 227; 
Sale v. Pratt, 19 Pick, 197; Church v. Meeker, 34 Conn. 427; 
Nudd v. Hubbs, 17 N. H. 526). 

This Court is required by the decisions of the Supreme Court 
of the United States to recognize all vested rights, including 
those to the soil under public navigable waters, if any exist. 
(Knight v. U. N. Land Association, 142 U. S. 182; San Fran- 
cisco v. Leroy, 188 U. S. 666.) 

The Attorney-General in his argument insisted that the propo- 
sitions I have attempted to discuss are inapplicable because there 
was no power in Kamehameha to make the grant to the grantee 
named in the patent. It is an all sufficient answer to say that 
the grant was an award duly made, upon which the patent issued, 
presumably after the boundaries of the ancient right had been 
ascertained by a boundary commission. And in the absence of 
anything to the contrary the law will presume that to have been 
done which the law required to be done. 


TERRITORY OF HAWAII v. AH QUONG. 
ORIGINAL. 
Susmirrep Maron 3, 1902. Decine Marcu 14, 1902. 
Frear, C.J., Garprarra and Perry, JJ. 
A decision overruling a plea of former conviction is interlocutory and 
cannot be taken to the Supreme Court on exceptions before the 


ftnal disposition of the case in the Circuit Court, except by per- 
mission of the Circuit Judge. 
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An exception to an interlocutory decision may, if reduced to writing 
in a summary mode and presented to the judge within the time 
prescribed by statute and allowed and signed by the judge, be 
brought to the Supreme Court after the final disposition of the 
case without a formal bill of exceptions though the usual and bet- 
ter practice is to have a formal bill of exceptions. 

A trial judge may take a reasonable time in which to examine and 
pass upon a bill of exceptions after the expiration of the time 
within which it must be presented to him, but he cannot refuse 
to sign it until the final disposition of the case when he is satisfled 
with its correctness and the case may not be finally disposed of 
until long afterwards. 

The Supreme Court may allow a bill of exceptions upon the refusal of 
the trial judge to do so, it being shown to be conformable to the 
truth. 


OPINION OF THE COURT BY FREAR, C.J. 


This is a petition (under Laws of 1892, Ch. 57, Sec. 74, Civ. 
L. See. 1438, as amended by Laws of 1898, Act 40, Sec. 2) for 
this court to allow exceptions which the Circuit Judge is alleged 
to have refused to allow or sign. 

The defendant was indicted for rape. He pleaded a former 
conviction. The prosecution replied. The defendant demurred 
to the replication. The trial judge overruled the demurrer and 
plea and sustained the replication and held that the defendant 
must stand ready for trial. The defendant excepted and the 
exception was allowed. He presented a bill of exceptions within 
the term, paid costs accrued and made a deposit for costs to ac- 
erue, but the judge declined to allow or sign the bill of excep- 
tions on the sole ground that there had been no final disposition 
of the indictment. This is the bill of exceptions that the defend- 
ant now wishes this court to allow. The facts are established in 
this court by affidavit. The prosecution stated in the Circuit 
Court and states here that it has no objection to the allowance of 
the bill. 

The rule that only final decisions are appealable in the absence 
of statutory provision to the contrary, applies to criminal as well 
as to civil cases. A decision that a plea of former conviction is 
bad and that the defendant must plead over is interlocutory and 
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therefore not appealable; that is, it cannot be taken to the 
Supreme Court on exceptions until the final disposition of the 
case in the Circuit Court. After the final disposition of the case 
in the Circuit Court, the defendant may, of course, on taking 
the case to the Supreme Court on exceptions, rely upon his ex- 
ception, if one were taken and allowed, to the decision overruling 
his plea in bar. On these points see Prov. Govt. v. Hering, 9 
Haw. 181, 187; The Queen v. Poor, Id. 218, 219. Formerly 
interlocutory questions could be brought to the Supreme Court 
before the final disposition of the case in the Circuit Court only 
upon reservation of the same for the consideration of the Su- 
preme Court by the presiding judge in the Circuit Court in the 
exercise of his discretion. See The Queen v. Poor, supra. That 
was done in the case of a plea of former conviction in The Queen 
v. Lau Kin Chew, 8 Id. 370. But now the judge may also cer- 
tify bills of exceptions to the Supreme Court from interlocutory 
decisions. But this is a matter entirely within his discretion. 
Laws of 1898, Act 40, Sec. 2. Consequently we cannot allow 
any exceptions or bill of exceptions solely with a view to having 
the case brought at this stage to this court. No doubt that was 
the main object and no doubt it was so understood by the trial 
judge and it is now the main object of the defendant, and in so 
far as that object is concerned the trial judge was right in his 
view that his decision was not reviewable here as matter of right 
at present. 

If the judge had signed and allowed an exception which had 
been reduced to writing in a summary mode and presented to 
him within the time prescribed by the statute, no formal bill of 
exceptions would be necessary, for the exception could, upon 
payment of costs and a deposit or bond for costs to accrue, be 
presented directly to this court after the final disposition of the 
case (Kahului R. R. Co. v. Haw. Com. & Sug. Co., 11 Haw. 
749) although the better as well as the usual practice is to bring 
the case here on a formal bill of exceptions. 

But to enable the defendant to rely on the exception at all, 
that is, even after the final disposition of the case, it was neces- 
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sary not only that it should be noted at the time but that it 
should he reduced to writing and presented to the judge during 
the term or within ten days thereafter and be allowed and signed 
by him. The bill of exceptions in question was the only excep- 
tion in writing that was presented to the judge to be allowed and 
signed by him. The defendant had a right under the statute to 
have this allowed and signed, if it was conformable to the truth, 
as to which there is no question, and the statute permits it to be 
allowed by this court upon the refusal of the trial judge to allow 
and sign it. The only question remaining would then be 
whether the refusal of the trial judge on the ground that there 
had been no final disposition of the indictment should be con- 
strued as a refusal within the meaning of the statute or merely 
as a lawful postponement of the allowance and signing. The 
statute does not require the judge to allow and sign the excep- 
tion within the term or ten days thereafter, that being merely 
the time within which it must be reduced to writing and pre- 
sented. The judge no doubt is entitled to a reasonable time in 
which to examine the bill or note of exceptions and decide 
whether it should be allowed or not. But the statute evidently 
contemplates reasonably speedy action. A judge would not be 
justified in declining to examine the bil] and refusing to pass upon 
it for an indefinite time, much less would he be justified in refus- 
ing to sign it until some time in the distant future while satisfied 
as to the correctness of the statements contained in the bill. In this 
instance the judge evidently was of the opinion that the bill was 
conformable to the truth and yet he refused to sign it until at 
least the final disposition of the indictment. The defendant was 
not required to plead over at that term of the court and the next 
regular term would not be held until six months afterwards. 
Indeed, a case, especially a civil case, might not be finally dis- 
posed of for a year or in some instances even several years after 
the overruling of a demurrer or plea in bar, and the judge who 
riled on the demurrer or plea might be dead or out of office be- 
fore the final disposition of the case. In our opinion the refusal 
in this instance to sign the exceptions because the indictment 
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was not finally disposed of was a refusal within the meaning of 
the statute and, the truth of the allegations in the exception being 
established, the exception should be allowed. This of course, as 
already stated, does not mean that the exception can be heard in 
this court before the final disposition of the case in the Circuit 
Court, nor do we mean to imply that in order to bring the case 
here after such final disposition there it was necessary to pay 
costs and make a deposit or file a bond for costs to accrue before 
such final disposition there: 

The petition is granted and the exception allowed. 

Deputy Attorney-General J. W. Cathcart for the prosecution, 

Smith d Parsons for the defendant. 


KAU TING KEE r. YIM YOU. 
Exceprions From Circuit Corrt, First Crrcvrr. 
Scparrrep Marcu 3, 1902. Decipep Marcu 19, 1902, 


Frear, C.J., Garpraimm axnp Perry, JJ. 


While the statute permits amendments to pleadings in any matter of 
mere form or by adding or striking out the name of any party or 
by correcting a mistake in the name of a party, it is not error to 
refuse leave to amend a declaration by inserting the name of one 
or more persons in place of that of a sole party defendant, the 
effect of such amenament, if granted, being a change or substitution 
of parties defendant. 


OPINION OF THE COURT BY PERRY, J. 


This is an action of assumpsit instituted in the District Court 
of Koolaupoko, Oahu, for compensation for labor performed by 
the plaintiff for the defendant, at the latter’s request, in 1900 
and 1901. The defendant was named in the declaration as Yim 
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You. Service of summons was made as shown by the return 
endorsed thereon, on “Keaialaina and Ah Puck for Yim You.” 
Judgment having been rendered for the plaintiff, an appeal was 
taken to the Circuit Court of the First Circuit, jury waived, the 
notice of appeal being signed “Yim You by their attorneys, Ma- 
goon and Thompson.” In the Circuit Court, Ah Puck, making 
a special appearance for the purpose, moved that the action be 
dismissed as to himself on the ground that no service had been 
nade either upon himself or upon the defendant. Counsel for 
the plaintiff thereupon moved to be allowed to amend the declar- 
ation “by inserting the name of Ah Puck instead of Yim You.” 
The Court denied this motion giving as its reason for such denial 
that the amendment if permitted would constitute a change of 
parties defendant. Counsel for the plaintiff then asked for leave 
to amend the declaration “so as to read Kealina and Ah Pak, 
doing business under the firm name and style of Yim You.” 
This request, also, was refused and, counsel for plaintiff having 
in the meantime stated in court that Yim You had been dead 
sixteen years, the motion to dismiss was granted. The plaintiff’s 
exceptions now before this court are to the order of dismissal 
and to the denial of the second motion for leave to amend. 


Our statute is liberal with respect to amendments, permitting 
such “in any matter of mere ferm, or by adding or striking out 
the name of any party, or by correcting a mistake in the name of 
the party.” Where, however, by the proposed amendment a 
substitution of one or more persons for the sole party defendant 
is to be accomplished, it is at least not error for the trial court to 
decline to permit such amendment. In the case at bar the second 
proposed amendment is sought to be justified on the theory that 
the “Yim You” named in the declaration as the defendant was 
a partnership and that the omission of the names of the partners 
was a mistake, in a matter of mere form, which can under the 
statute be corrected. There is nothing in the record to bear out 
this theory; on the contrary, such indications as are to be found 
would seem to show that the Yim You against whom the action 
was brought was an individual. In the declaration no reference 
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to or suggestion of a partnership appear:. The order in the sum- 
mons is to notify Yim You that upon default judgment will be 
rendered against him, The return is that service was made on 
the two persons there named, not as co-partners, but for Yim 
You, presumably on the supposition that they were his agents 
or representativer. Counsel for defendant, in attempted avoid- 
ance of the motion to dismiss, asked to be permitted to insert in 
the declaration the name of Ah Puck instead of that of Yim 
You and, when the court intimated that that could not be grant- 
ed because it would be a change of parties, added that he be 
lieved the statute allowed a change of parties, thus disclosing his 
own understanding that it was an individual who was being sued. 
The plaintiff’s own testimony in the District Court was that he 
“worked with him” (meaning the defendant) from December 8, 
1900, ta June 25, 1901, and not that he worked with them or 
with the firme or partnership. 

No waiver of the defect by general appearance or otherwise, 
has been shown. Kealalaina has not appeared at all. Ah Puck 
in the Circuit Court appeared specially and in the District Court, 
as shown by the Magistrate’s record, did not appear for himself 
or as a detendant but merely for Yim You. The form of the 
signature to the notice of appeal is not sufficient to show an ap- 
pearance by the two persons served or either of them. More- 
over, the judgment appealed from is described in the notice as 
having been rendered against this defendant and not against 
these defendants. 

Tn our opinion, the rulings excepted to were, under the cir- 
cumstances, not error. The exceptions are overruled. 


Russel & Watson for plaintiff. 
J. A. Wagnon and T. J. Dillon for Ab Puck. 
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J. M. VIVAS v. MELE AKONI. 
Exceptions FROM Circuit Court, First Crecurt. 


SusmirtEeD Marcu 3, 1902. Decivep Marcu 19, 1902. 


Frear, C.J., GALBRAITH AND Perry, JJ. 


Under the circumstances stated in the opinion, the refusal to vacate a 
judgment obtained by default and to set aside the execution issued 
thereon held to be an abuse of discretion. 


OPINION OF THE COURT BY PERRY, J. 


The exception in this case is to a ruling of the Circuit Court 
denying defendant’s motion to vacate the judgment rendered 
against her in that court and to set aside execution. The material 
facts, which are undisputed, are as follows: The action, being 
of assumpsit for $30 for professional services rendered by the 
plaintiff for the defendant at her request in drawing certain 
leases, was instituted in the District Court of Honolulu on 
October 28, 1898. On the 7th of November following, the de- 
fendant appearing in person, trial was had before the magistrate, 
and judgment rendered for the defendant, and on the same day 
the plaintiff noted and thereafter, within the time prescribed by 
law, perfected an appeal to the First Judge of the Circuit Court 
of the First Circuit. It was not, however, until August 2, 1901, 
that the magistrate’s certificate, dated June 19, 1901, and the 
record were transmitted to the Circuit Court. The latter court, 
without the intervention of a jury, heard the case on October 
18, 1901, and rendered judgment for the plaintiff for the amount 
claimed. There was no appearance of or for the defendant at 
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this hearing, nor did she have any notice or knowledge that the 
trial would take place at that time. Execution was issued on the 
30th day of the same month and on the 16th of November fol- 
lowing the defendant moved to vacate the judgment and set 
aside the execution and in support of the motion filed an affi- 
davit setting forth the fact that she had had no notice or knowl- 
edge of the trial in the Circuit Court, and also the further facts 
that she had had no notice or knowledge of the filing or perfect- 
ing of an appeal from the judgment in the District Court, that 
the first intimation she had of the trial-in the Circuit Court was 
on November 7, 1901, when the execution was served on her and 
that she “has a good defense to said action inasmuch as she never 
directly or indirectly employed the said plaintiff to perform the 
services for her as alleged or any services and that she does not 
owe him the amount claimed in said action or any amount.” 
Whether an application for the vacation of a judgment is to 
be granted or refused, is a matter resting largely in the legal 
discretion of the trial court. Each case is to be determined in 
view of its own particular circumstances. The ruling of the 
trial court may, however, be reversed where there has been an 
abuse of discretion. Under the circumstances of this case, we 
think that justice required the vacation of the judgment and 
that it was an abuse of discretion to deny the motion. The fail- 
ure to notify defendant of the taking of an appeal from the Dis- 
trict Court, we deem of no avail to her now, for such notice was 
not required by any statute or rule nor was it even customarily 
given; it was open to defendant to ascertain the facts by inquiry 
at the proper place. Without fault, however, on the part of 
either the defendant or the plaintiff, the case had been delayed 
for nearly three years by reason of the magistrate’s failure to 
certify up the record. That after this long delay the hearing 
was had without notice to the defendant and, so far as appears 
from the record, without any attempt to give her such notice, 
was not in conformity with the requirements of justice. To sus- 
tain such a course would be to permit. a plaintiff to have an un- 
fair advantage over the defendant; although in the case at bar 
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the record does not show that the plaintiff intended any such 
advantage. 

The exception is sustained and the case remanded to the Cir- 
cuit Court with directions to vacate the judgment and set aside 
the execution and for such further proceedings as may be proper. 

Plaintiff in person. 


Robertson & Wilder for defendant. 


JONATHAN SHAW, Tax Assessor v. CHARLES W. 
BOOTH. 


Exceptions rzom Crecurr Court, First Crecurr. 
SUBMITTED January 15, 1902. Drcwep Maron 24, 1902. 


Frear, C.J., Garpraira anp Perry, JJ. 


One does not cease to be the owner of a tract of land for the purposes 
of taxation by merely entering into an executory agreement to 
convey the same upon certain conditions not yet performed. 


Under a statutory provision that different items of property and differ- 
ent interesis in property should be assessed separately, an assess- 
ment in good faith to one person of a whole tract which was 
previously owned by him and which could properly be assessed as 
a whole to him if wholly owned by him is not wholly void merely 
because he had sold a small portion of the tract without the 
knowledge of the assessor. 


In such case, as in cases of mere overvaluation, the sole remedy is by 
an appeal from the assessor to the tax appeal court and not by an 
action or defense in an action at law, and if the party has neglected 
to make a return as required by the statute he cannot appeal to 
the tax appeal court and has no remedy. 
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OPINION OF THE COURT BY FREAR, C.J. 
(Perry, J., dissenting.) 


Assumpsit for the collection of taxes. After judgment for 
the plaintiff in the District Court, the defendant paid all the 
taxes assessed to him except those in respect of one tract of real 
estate, and contested only the latter in the Circuit Court on ap- 
peal as he does now in this court on exceptions. This tract is 
known as Pacific Heights and consists in general of the ridge 
between Nuuanu and Pauoa valleys. It was assessed at $100,- 
000 for the land and $50,000 for the improvements, and the 
amount in dispute is $1,500 taxes and $150 penalty for not hav- 
ing paid the taxes when due. 


The first contention is that the defendant was not taxable at 
all in respect of this land for the reason that he had sold it to 
one ©. S. Desky prior to the date, Jan. 1, 1900, as of which it 
was assessed. It appears, however, that he had not sold the land 
but had merely agreed to convey it provided Desky within eigh- 
teen months from the date of the agreement paid him $50,000 
and paid or secured the payment of $50,000 more and performed 
certain other conditions such as laying out the tract into blocks 
and lots, making improvements, &c., the failure to do and per- 
form which within the time limited, time being made of the 
essence of the contract, was to work a forfeiture of all of Desky’s 
rights under the agreement. It is clear that the defendant re- 
mained the owner of the property and that Desky had merely 
a right to acquire it upon his performance of certain conditions. 
Under such circumstances the property was assessable to the 
defendant. Tracy v. Reed, 38 Fed. Rep. 69. See also Howe v. 
Boston, 7 Cush. 273. 

It is contended further that the whole assessment was void 
for the reason that the defendant had actually conveyed a small 
portion of the land prior to the date as of which it was assessed— 
in pursuance of a clause in the above mentioned agreement to the 
effect that the defendant should, subject to certain conditions as 
to area, price and application of the purchase money, convey 
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portions of the land to such purchasers as might be procured by 
Desky. Of course if a portion of the land had been so conveyed 
(and for the purposes of this case we must assume that it had 
been) that portion should not have been assessed to the defend- 
ant. But can the defendant raise this question in this action? 
He did not make a return and so the assessor made “the assess- 
ment according to the best information within his reach.” Civ. 
L. See. 872. It is not disputed that he did so make the assess- 
ment or that he did not know that the defendant had conveyed 
any of the land prior to the date as of which it was assessed. Nor 
is it contended that he acted fraudulently. Was not the defend- 
ant’s sole remedy, if any, an appeal to the tax appeal court? 
Not having made any return he lost that right of appeal. Civ. 
L. Sees. 872, 875. At any rate he took no appeal to that court. 
The general rule is, both here and elsewhere, that when the stat- 
ute gives a right to appeal in tax matters to a special court or 
hoard, such appeal is the sole remedy as to all questions that are 
within the jurisdiction of such court or board, but, of course, 
not as to other questions. In general, questions of judgment and 
fact are for the assessors and the specially constituted tax courts 
and questions of constitutionality, construction, procedure and 
applicable principles of law are for the regular courts. Anudsen 
v. Stolz, 8 Haw. 81; Mika v. Knudsen, Id. 196; Parker v. 
Shaw, 9 Id. 407. When the assessor includes in his list a small 
portion of land that does not belong to the person to whom it is 
assessed but which did belong to him as part of a larger tract, the 
greater portion of which still belongs to him, and the sale of the 
small portion of which was unknown to the assessor, is the rem- 
edy in the tax appeal court or in the regular courts? The classes 
of questions over which jurisdiction is given to the tax appeal 
courts are set forth in Civ. L. Sec. 875, which reads as follows: 

“Any person whose name may appear on such tax list, who 
shall have made his return to the assessor as hereinbefore pro- 
vided, and, if entitled to exemption, shall have claimed such ex- 


emption, and who may deem himself aggrieved by any change 
made by the assessor in the valuation of the property as re- 
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turned: or in the amount and character thereof, or whereby the 
amount payable by such person is increased beyond the amount 
which would be payable by him according to such return; or 
whose claim for exemption shall not have been allowed, may 
appeal from such assessment on lodging with the assessor or dep- 
uty assessor on or before the twentieth day of July, a notice 
thereof in writing, stating the grounds of his objection to the 
assessment or to anv part thereof, and depositing therewith the 
costs of such appeal.” 

In construing a substantially similar section in McBryde v. 
Kala, 6 Haw. 529, Chief Justice Judd said: 

“There can be an appeal taken where (a) there has been an 
excessive valuation by the assessor of the property returned; (b) 
or where the amount of the property is increased from the return 
(here cases where property is assessed to a person who is not 
the owner are provided for); (c) or where the character of the 
property is changed so that it is subject to greater taxation; (d) 
or where the amount of taxes to be paid is increased by the 
assessor heyond that payable by the appellant according to the 
return, without changing the character of the property (here 
errors in calculation can be corrected); (e) where statutory claims 
for exemption are not allowed by the assessor. * * * Pure 
questions of over-valuation, or of including property of which 
the person sought to be held liable is not the owner, can be rem- 
edied by an appeal to the ‘Court of Tax Appeal,’ where these 
matters can be corrected, and there seems to be no reason to 
doubt that they cannot be corrected by resort to an action at 
law. See Howe v. Boston, 7 Cush., 273; Lincoln v. Worcester, 
& Cush., 55; Cooley on Taxation, p. 528; Castle v. Luce, 4 
Hawn., 63.” 

If that construction of the statute is correct it is apparent from 
the words that we have italicised that the defendant’s sole rem- 
edy, if any, lav through an appeal to the tax appeal court. To 
the cases cited with approval in the opinion just referred to in 
support of this view we may add Bourne v. Boston, 2 Gray 494; 
Salmond v. Hanover, 13 Allen 119; Davis v. Macy, 124 Mass. 
193, and Altschul v. Gittings, 86 Fed. Rep. 200. 

It is true, the statute (Civ. L. Sec. 820) provides that “All 
real and personal property and the interest of any person in any 
real and persoral property -hall be assessed separately as to each 
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item thcreof, “with certain exceptions not applicable to this case, 
and (Sec. 821) that “the interest of every person in any property 
shall be separately assessed.” Under these provisions an assess- 
ment might be invalid if laid in a lump sum upon separate tracts 
even though they all belonged to the same person, or if it were 
laid to one person upon a single tract recognized as belonging to 
different persons, but not when laid upon a single tract as be- 
longing to one person. In the Mehrten case, 13 Haw. 677, it 
was held that an assessment of the whole value of a tract of land 
to one could not be disturbed because of an interest of another 
therein unknown to the assessor, the person assessed not having 
returned her interest as such. If she had returned her interest 
alone doubtless the tax appeal court could have relieved her as 
to any other interest that the assessor might have added to her 
list. If the rule were as contended by the defendant, a person 
might neglect to make a return, leave the assessor to make the 
assessment and to bring suit, and then set up that the whole 
assessment was void because he had previously sold a small por- 
tion of the land or some interest therein without the knowledge 
of the assessor. In this instance it appears that the assessor did 
not know that the defendant had conveyed any of the land, that 
he made the assessment according to the best information within 
his reaeh, that he notified the defendant thereof, that the de- 
fendant then came to his office and talked the matter over with 
him and made no objection to the assessment of $100,000 on the 
whole land and did not claim to have conveyed any of the land, 
and even expressed a willingness to pay the taxes on the $100,- 
000 for the land, but objected to paying those on the $50,000 
improvements, and then neglected to make a return though the 
time limited hy the statute had not then expired. 

If the defendant had no property whatever in the taxation 
district in question, and if property were assessed to him there, he 
might be entitled to assert bis right in the ordinary courts, for 
in such case he would be under no obligation to make a return 
in that district and there could be no legal assessment at all to 
him in that district. Such might possibly be the case also under 
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certain circumstances different from those in this case as to prop- 
erty not owned by him, even if he had other property in the dis- 
trict. 

There are, it is true, expressicns in some cases that appear to 
be opposed to the view we have taken, but they are mostly under 
statutes or facts essentially different from those involved in the 
present case. 

The exceptions are overruled. 

Robertson & Wilder for plaintiff. 


J. A. Magoon and T. i. Dillon for defendant. 


DISSENTING OPINION OF PERRY, J. 


While concurring in the view that as between Desky and 
Booth the land was, under the circumstances stated, assessable 
to Booth, 1 respectfully dissent from the conclusion reached by 
the majority to the effect that the defendant may not success- 
fully defend in this action by showing that the assessment of 
$100,000 was upon a whole tract only a portion of which be- 
longed to the defendant at the date of the assessment. 

The contention that the assessment in question was upon that 
portion only of Pacitic Heights the title to which remained in 
Booth on January 1, 1900, is entirely unsupported by any evi- 
dence. The undisputed testimony clearly shows, on the con- 
trary. that the assessment was made on the whole of the tract of 
iand known as Pacific Heights including the portions conveyed 
by Booth prior to January 1, 1900, as well as the remainder not 
so conveyed. In my opinion such an assessment is illegal and 
invalid. Our statute not only requires that the interest of every 
person in any property shall be separately assessed (Section 821, 
Civil Laws) but also that all real and personal property shall be 
assessed separately as to each item thereof. See Section 820. 
The return required to be filled by each person is only of the 
property belonging to such person. Section 870, Subdivision 1. 
An examination of the statute as a whole shows that it was the 
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intention of the Legislature to have assessed against each person 
only the property belonging to him and not that of others. 

Indeed it would seem that this would be true as a general 
principle, in the absence of a statutory provision to that effect, 
where the object is a fair distribution of the burdens of taxation. 
Nor can this, I think, be held to be a case of a “mere informal- 
ity” within the meaning of Section 890, which provides that “no 
assessment or act relating to the assessment or collection of taxes 
shall be illegal or invalidate such assessment or collection, on 
account of mere informality, nor because the same was not com- 
pleted within the time required by law.” It is a matter of sub- 
stance and not of mere form. 


“Tt is also generally made a requirement that separate and dis- 
tinct parcels of land shall be assessed separately. This is cer- 
tainly essential where the lands are resident or seated and owned 
by different persons each of whom has a right to know exactly 
what demand the government makes upon him. And a failure 
to do this is not a mere omission, defect or irregularity which 
ean be overlooked, under a statute which provides that assess- 
ments for taxation shall be valid, notwithstanding any omission, 
defect or irregularity in the proceedings. * * * The reasons 
are sufficiently manifest. If separate parcels of land belonging 
to different individuals and presumably of different values, can 
be assessed together, neither of the owners has any means of 
determining the amount of taxes which is properly chargeable to 
his property, and consequently no means of discharging his own 
land from the lien, and of protecting his title, except by paying 
the whole of the demand, some undefined and undefinable por- 
tion of which is neither in equity nor in law a proper charge 
against him. Nay, when the two parcels are owned by the same 
person if the statute requires a separate assessment, obedience to 
the requirement is essential to the validity of the proceedings.” 
Cooley, Taxation, pp. 279-280. See also Tracy v. Reed, 38 
Federal 69. 

“An assessment of a whole tract to one who owns only a part 
of it is void.” —Blackwell, Tax Titles, § 278. “An illegal 
assessment of real property imposes no obligation on the owner 
to pay the tax levied thereon and creates no lien on the real 
estate so asseseed.”-—Ib., § 194. See also Barker v. Blake, 36 
Me. 433, 436; St. v. Williston, 20 Wis. 240; Whitney v. 
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Thomas, 23 N. Y. 285; Hamilton v. Fond du Lac, 25 Wis. 
490-495; Shimmin v. Inman, 26 Me. 228, 233; and Lane v. 
Janesville, 20 Wis. 321. 

It is contended on behalf of the assessor that the defendant 
cannot now avail himself of the defense sought to be presented, 
because, assuming that the assessment included property not of 
the defendant, the case becomes one of overvaluation merely, 
and that the defendant having forfcited his right of appeal to 
the Tax Appeal Court by his failure to make a return the asses- 
sor’s valuation is conclusive upon him. Section 872, ©. L. It 
would be deceiving one’s self to call this a case of overvaluation. 
It is no more such than it would be if the assessor had in express 
words made an assessment, of $75,000 on the unsold portions of 
the land and $25,000 on the remainder, assessing the whole to 
the defendant. In each instance the intent would clearly be to 
place the valuation of $100,000 on the whole property and not 
on the unsold portion only; and after all it is the intent of the 
assessor in making the assessment, as expressed, which is to be 
ascertained. 

While it is, in my opinion, open to the defendant to establish 
the fact that the assessment included land not his own, it would 
not be competent for the court to apportion the assessed valua- 
tion between the property of the defendant and that which was 
not his, for that would be the equivalent of placing a valuation 
on each of the classes of land, something which the court would 
not he authorized to do except on an appeal from the tax appeal 
court. It does not follow that the government is without a rem- 
edy, for under Sections 853 and 890, the assessor may now pro- 
ceed to make a valid assessment of the land owned by the defend- 
ant on the date in question. 

Section 875 of the Civil Laws, as I construe it, does not per- 
mit an appeal by a taxpayer to the tax appeal court with refer- 
ence to property as to which he has made no return. The words, 
“or in the amount and character thereof,” relate merely to prop- 
erty as to which a return has been made; they may refer, for 
example, to questions of area or as to whether a vehicle shall be 
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classed as one for the carriage of passengers or as one for the 
carriage of freight. McBryde v. Kala, 6 Haw. 529, is certainly 
to the contrary. Of that case, however, it may be remarked that 
the decision was by a single judge only and that the statements 
there made on the subject now before us were obiter dicta. The 
assessor may under § 853, “at any time add to his assessment or 
tax list any person or property theretofore omitted.” If under 
that provision he assesses to one unreturned land belonging to 
him, that person has no right of appeal as to the valuation placed 
thereon by the assessor; if, on the other hand, the assessment so 
made is to one not the owner, then, in my opinion, such assess- 
ment is invalid. 

The provision of § 872 that “if any person shall refuse or 
neglect to make said return, * * * the assessor may make 
such assessment according to the best information within his 
reach and the same shall be binding and conclusive upon all per- 
sons, and shall not be subject to appeal,” does not, as I under- 
stand it, mean that the assessor may assess against A. the prop- 
erty of B. merely because he, the assessor, believes it to belong 
to A. “according to the best information within his reach,” and 
that, in case of such assessment, A has no remedy at all because 
of his failure to make a return. The assessment which the 
assessor is by this section authorized to make “according to the 
best information within his reach,” is that contemplated by the 
other sections of the statute, to-wit, of the property of A. against 
A. and it is with reference to that property that he is to use the 
best information within his reach. Nor was anything to the 
contrary decided in the Mehrten case, 13 Haw. 677. There the 
court simply held that where one has returned a parcel of land as 
his own, without any mention of any lease thereon, he is estopped 
from afterwards denying, on an appeal from the assessment on 
such land, that the land is wholly his own and from setting up 
that the land is subject to a lease and that he is the owner of the 
reversionary interest only. 

In my opinion the exceptions should be sustained, the judg- 
ment for the plaintiff set aside and a new trial ordered. 
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OAHU RAILWAY AND LAND COMPANY v. J. W. 
PRATT, Tax Assessor for the First Taxation Division of 
the Territory of Hawaii. 


SUBMITTED January 18, 1902. Dercipep Marca 25, 1902. 


GALBRAITH AND Perry, JJ. 


A tax on income is in substance and effect a tax on the property pro- 
ducing the income. 

Income derived from property exempt from taxation by contract, 
authorized by statute, is also exempt. 


An annual subsidy granted by the Legislature is not “fairly necessary 
to the reasonable construction, operation and maintenance” of a 
railroad after the road is completed and being operated at a profit; 
nor is such subsidy exempt from taxation under a contract exempt- 
ing all the property of the railroad “fairly necessary bo the reason- 
able construction, operation and maintenance” of the railroad. 


OPINION OF THE COURT BY GALBRAITH, J. 


This is an original submission under the statute. The matter 
of difference which, as agreed in the stipulation, “might become 
the subject of a civil action” is the claim of right by the defend- 
ant to collect the tax provided for in Act 20, Session Laws 1901, 
known as the “Income Tax Law,” from the income of the plain- 
tiff corporation. Four specific questions are propounded by the 
submission as follows: (1) “Is the plaintiff wholly exempt from 
taxation on its income?’ (2) “Is the plaintiff exempt from tax- 
ation on so much of its income as is derived from property fairly 
necessary to the reasonable construction, maintenance and opera- 
tion of its road?’ (3) “Is the plaintiff exempt from taxation on so 
much of its income as is derived from wharfage, storage, scales 
or subsidy as set forth in paragraph four of this submission?” 
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(4) “Is the plaintiff liable to taxation upon its entire net in- 
come?” 

Paragraphs 3, 4 and 5 of the submission are as follows: 

3. “That of the sum of $900,846.83, gross income of said 
plaintiff as shown by schedule “A” of said return, the sum of 
$610,206.89 was income derived from property which defendant 
admits is fairly necessary to the reasonable construction, main- 
tenance and operation of said railroad; and that the sum of $207,- 
889.04 was income derived from property which plaintiff admits 
is not fairly necessary to the reasonable construction, mainten- 
ance or operation of said railroad.” 


4, “That of the remainder of said gross income, to-wit, the 
sum of $82,750.90, the sum of $31,386.34 was for wharfage col- 
lected from vessels not belonging to plaintiff, using the wharves 
of said plaintiff in Honolulu harbor while delivering freight to 
be carried over plaintiff’s railroad and while loading freight from 
plaintiff’s warehouse; the sum of $5,196.37 was for storage col- 
lected from persons whose goods had been stored in the ware- 
house of plaintiff awaiting the arrival of vessels, but which had 
not been carried over the railroad of plaintiff; the sum of 
$3,468.19 was received for the use of plaintiff’s scales in freight 
shipped over plaintiff’s road; and the sum of $42,700 was a sub- 
sidy received from the government and paid to the plaintiff pur- 
suant to the provisions of Chapter 31, of the Session Laws of 
1890 (being Sections 581 to 584 of the Civil Laws, 1897).” 


5. “That the contract entered into by the Minister of the In- 
terior with the plaintiff’s assignor, as hereinbefore set forth con- 
tains the following provisions pertinent to the issues involved in 
this controversy; “That the said party of the first part does by 
these presents covenant and agree to and with the said party of 
the second part, his associates and successors and their assigns, 
and to and with such corporation as shall be formed or authorized 
by him or them as aforesaid, that no taxes shall be levied by the 
Hawaiian Government for the period of twenty years from the 
date hereof, upon the property of the party of the second part, 
his associates and successors or such company, which shall be 
fairly necessary to the reasonable construction, maintenance and 
operation of the said steam railroad or railroads.’ Which ex- 
emption was authorized by said Chapter 62 of the Session Laws 
of 1888.” 


1. Counsel for the plaintiff makes no contention in regard to 
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the first question submitted and concedes that the exemption of 
income from taxation cannot extend further than the exemption 
of the property from which the income is derived and that a neg- 
ative answer should be given to the first question. 

2. It is contended on behalf of the defendant that income is 
a separate and distinct thing from the property from which it is 
derived and that although the exemption includes all property 
“fairly necessary to the reasonable construction, maintenance 
and operation” of the road, it does not follow that the income 
from such property is exempt and cannot be taxed. This con- 
tention may be ingenious but it can scarcely be considered sound. 
It is not material to the determination of the question presented 
whether or not the income and the property producing the in- 
come are one and the same thing. The real question is whether 
or not a tax on the income is a tax on the property from which 
the income is derived. If this last question be answered in the 
affirmative, the income produced from exempt property is clear- 
ly within the exemption. This ought not at this time to be re- 
garded as an open question. The Supreme Court of the United 
States in Pollock v. Farmer’s Loan & Trust Co., 157 U. S. 429, 
said: “The real question is, is there any basis upon which to rest 
the contention that real estate belongs to one of the two great 
classes of taxes and the rent or income which is the incident of its 
ownership belongs to the other? We are unable to perceive any 
ground for the alleged distinction. An annual tax upon the 
annual value or annual user of real estate appears to us the same 
in substance as an annual tax on the real estate, which would be 
paid out of the rent or income.” At pp. 581. 

Again on the rehearing of said cause Chief Justice Fuller 
speaking for the court said that a tax on the income from real 
estate “fell within the same class as the source whence the in- 
come was derived, that is, that a tax upon the realty and a tax 
upon the receipts therefrom were alike direct.” 158 U. S. 618. 

In a later case the same court held “that a stamp tax on a for- 
eign bill of Jading is in substance and effect equivalent to a tax 
on the articles included in the bill of lading.” Fairbanks v. 
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United States, 181 U. S. 283, at p. 312. In the opinions in this 
last case there is an exhaustive review of the many decisions on 
this interesting subject. 

In the light of these decisions it is clear that a tax on the 
income derived from exempt property would be in “substance 
and effect” a tax on the property producing the income and a 
violation of the terms of the contract, existing between plain- 
tiff and the Government of Hawaii, exempting such property 
from all taxes for a term of twenty years. It follows that an 
affirmative answer must be returned to question number 2. 

3. In answering the next question it must be determined 
whether or not wharves, warehouses, scales and the subsidy paid 
by the government come within the exemption, i. e. are they one 
or all, “fairly necessary to the reasonable construction, mainten- 
ance and operation” of plaintifi’s railroad? 

The statute authorizing the Minister of the Interior to enter 
into the contract with plaintiff’s assignor for the construction of 
the railroad seems to set at rest any doubt relative to wharves and 
warehouses and possibly scales, coming within the exemption. 
The preamble recites that “railroads are essential to bring pro- 
duce to safe ports” and section 3 (C. L. Section 532) authorizes 
the corporation, from time to time, to exercise any of the fol- 
lowing powers: * * * “It may make such piers, jetties, sta- 
tions, sidings, wharves, warehouses, toll-houses, and other houses, 
yards, engines, machinery, works and conveniences whatsoever 
connected with the railway as the corporation may think proper, 
and may from time te time, alter, repair, or discontinue any such 
apparatus, works and conveniences, and substitute others in. their 
stead.” (See also Section 561 C. L.) 

In view of the specific authorization of the construction of 
wharves and warehouses and the fact that the principal use of 
the wharf and warehouse is to facilitate the operation of the rail- 
road there can be no doubt that this property is “fairly necessary 
for the reasonable” operation and maintenance of plaintiff’s road 
and is within the exemption. The fact that an additional and 
incidental use is made of the wharf and warehouse in excess of 
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that for railroad purposes cannot operate to take these appliances 
out of the exemption so long as the principal use thereof is for 
railroad purposes. C. M. and St. P. Railway Co. v. Board of 
Supervisors, 48 Wis. 665; O. R. & L. Co. v. Shaw, 12 Haw. 
76, 80. 

While scales are not specified in the statute above quoted still 
the company is authorized to make “other apparatus, works and 
conveniences whatsoever connected with the railway as the cor- 
poration may think proper.” The broad discretion given the 
company by this statute in connection with the admission that 
the scales are used only to weigh freight shipped over plaintiff’s 
railroad brings this property within the exemption. 

Is the subsidy granted. plaintiff's company within the exemp- 
tion? Whatever may have been the necessity for this annual 
subsidy to aid in the construction of the road at the time it was 
authorized, it is clear now, that the subsidy is not “fairly neces- 
sary” or in any sense necessary or essential to the operation and 
maintenance of the road. It appears from the submission that 
the road is operated at a profit and that the subsidy goes only to 
increase the surplus earnings and the dividends declared. From 
these facts we conclude that the subsidy is not within the exemp- 
tion. The answer we return to question number 3 is, that rev- 
enue derived from the wharf, warehouse and scales is within the 
exemption and that the subsidy is not and is subject to the tax as 
claimed by defendant. 

4. What has been said in the discussion of questions 2 and 
3 is sufficient justification for returning a negative answer to 
question number 4. 

Let judgment be entered accordingly. 

Hatch & Silliman for the plaintiff. 

Robertson & Wilder for the defencant. 
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THE TERRITORY OF HAWAII v. JOE CASTRO and 
GLORA ALMEDA. 


APPEAL From District Court, HoxoLtLU. 
Susmrrrep Marcu 12, 1902. Decipep Marcu 25, 1902. 
Frear, C.J., GarprarrH ann Perry, JJ. 


In a prosecution for adultery, an admission by one of two codefendants 
a short time before that she was then married to a third person, 
is competent and sufficient evidence of such marriage as against 
herself, but not as against her codefendant. 


OPINION OF THE COURT BY FREAR, C.J. 


The defendants were convicted of adultery under Pen. L. 
See. 89. They now contend that there was no evidence of the 
marriage of either of them. 

The only evidence on this point was the testimony of the 
Deputy High Sheriff to the effect that the female defendant 
came to his office not long before, that she had trouble with her 
husband’s brother, that she stated that she was a married woman 
and married to a man then working on Kauai, that she said she 
was married to a man who was then on Kauai, and that she her- 
self said all this to the witness. 

If either defendant was married to a third person each might 
be guilty of adultery under the statute. The admission by the 
female defendant a short time before that she was then married 
to a third person was competent and sufficient evidence of the 
marriage as against herself. See Wiles t. U. S., 103 U. S. 304; 
Com. v. Caponi, 155 Mass. 534; Williams v. State, 54 Ala. 131 


132 MARCH, 1902. 


(25 Am. Rep. 665). But it was not evidence as against her co- 
defendant. Com. vt. Thompson, 99 Mass. 444. This is conceded 
by the prosecntion. 
The judgment appealed from i= reversed as to the defendant 
Joe Castro and affirmed as to the defendant Glora Almeda. 
Deputy Attorney-General J. W. Cathcart for the prosecu- 
tion. 


J. M. Viras for the defendants. 


FRANK LILLIS v. JAMES CARTY. 
Exceptions From Cracuit Court, First Crou. 


Scauitrep Marcu 11, 1902. Decipep Marcu 26, 1902. 
Frear, C.J., GALBRAITH anD Perry, JJ. 


The judgment below being supported by the evidence the exceptions 
are overruled. 


OPINION OF THE COURT BY GALBRAITH, J. 


This is an action for damages resulting to the plaintiff from 
an alleged breach of warranty on the sale of a horse. The de- 
fendant denied the warranty and also the sale to the plaintiff and 
maintained that he sold the horse to a third party who in turn 
sold it to the plaintiff. A jury being waived the cause was tried 
to the court. The court found that the plaintiff had failed to 
sustain the burden of proof imposed on him by law and did not 
prove the sale from the defendant to him and rendered a general 
judgment for the defendant. 
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The plaintiff excepted to the refusal of the court to make cer- 
tain findings of fact supported by the plaintiff’s evidence. These 
findings overlook entirely the evidence introduced on behalf of 
the defendant. Other exceptions were taken to the conclusion 
of law made by the court. These conclusions of course are not 
based on the facts set out in the plaintifi’s exception but on those 
actually found by the court. The exceptions in this case only 
present one question and impose one duty on this court, i. e., to 
determine whether or not the evidence supports the finding and 
judgment of the trial court. 

The judge says in the decision in part: “The court does not 
believe the plaintiff has sustained the burden of proof on all of 
the material facts in the case. Mr. Lillis is perhaps out and 
injured, but, there is no question in the mind of the court, under 
the evidence, that Lillis it not the proper party plaintiff, on the 
ground that there is not sufficient evidence to show there was a 
sale of this property to the plaintiff by the defendant. All of 
the documentary evidence tends to show, strongly, the conten- 
tion of Carty: that the sale was directly to Peterson, and, taken 
in that view, it explains to the court why Peterson received the 
twenty-five dollars. * * * Upon all of the evidence there is 
only one way to find in this case. There is no question but what 
the horse was unsound. The defendant himself admits it. * * 
Assuming there was a warranty the court holds there is not suffi- 
cient evidence to sustain plaintiff’s claim and must, under the 
law, and is compelled to decide in favor of the defendant and 
does therefore render judgment in favor of the defendant.” 

Under the well established practice in this court if the judg- 
ment of the court below is supported by the evidence in the 
record it must be affirmed. Mellis v. Kunuiakea, 9 Haw. 441-2; 
Scott v. Silva, 13 Haw. 184; Scott v. Nahale, Id. 255. 

We find that the evidence does support the judgment of the 
court below. 

The exceptions are overruled. 


Peterson & Mathewman for plaintiff. 
Kinney, Ballou & McClanahan for defendant. 
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EDWARD ARMITAGE r. E. F. BISHOP, Administrator of 
the Estate of David Center, deceased. 


Excertions FROM Circuit Court, Sxcoxp Cracurr. 
SUBMITTED Marcu 12, 1902. Decipep Marcu 26, 1902. 


FREAR, C.J., GALBRAITH AND Perry, JJ. 


When in an action of assumpsit the plaintiff is entitled, upon admis- 
sions contained in the answer, to judgment for a certain portion of 
the amount claimed, it is error to grant a motion for a non-suit. 


OPINION OF THE COURT BY PERRY, J. 


Assumpsit for $472.50 for professional services rendered by 
the plaintiff, a duly licensed physician and surgeon, for the di- 
cedent during his last illness. One of the exceptions is to the 
granting, by the judge presiding at the trial, of defendant’s 
moticn for a non-suit, the motion and the ruling being based 
upon an alleged failure of proof of the rendition and value of 
the servires. 

In our opinion, the ruling excepted to was erroneous. Upon 
the defendant’s own answer, the plaintiff was entitled to judg- 
ment. The main allegations of the declaration are the following, 
contained ın paragraph 5. 

“That the above named defendant, E. F. Bishop, as adminis- 
trator of the estate of David Center, deceased, is indebted to the 
above named plaintiff in the sum of four hundred and seventy- 
two and 50-100 dollars ($472.50), upon an account for the ser- 
vices of plaintiff rendered as physician and surgeon for the said 
David Center, deceased, during his life time, and at his request 
and upon the promise of the said David Center to pay so much 
as such services were reasonably worth, between the first day of 
November, 1900, and the second day of January, 1901, bill of 
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particulars of said account being annexed hereto and made a 
part of this bill of complaint, and that such services so rendered 
as aforesaid were reasonably worth the sum of four hundred and 
seventy-two and 50-100 dollars, and that the said claim is just, 
due and wholly unpaid.” 


Attached to the declaration is an itemized account for “med- 
ical services” rendered on twenty-eight different days commenc- 
ing with November 1, 1900, and ending with January 2, 1902. 
These items are, one of $1.00, one of $3.50, eleven of $9.00 
each, six of $10.00 each, one of $11.00, one of $12.00, one of 
$15.00, one of $21.00 and five, being for December 29, 1901, 
to January 2, 1902, inclusive, of $50.00 each. The defendant 
in his answer, after admitting the truth of all the other allega- 
tions of the declaration but one,—the truth of that one was 
proven at the trial by undisputed evidence—says: 

“That he acknowledges that proper compensation is due to the 
said plaintiff for professional services rendered to the late David 
Center during his late illness but that this defendant as admin- 
istrator does not feel warranted or justified in paying the account 
as appended to said complaint, alleging the same to be excessive 
and unreasonable and more than the plaintiff is entitled to for 
the services rendered. 

“That the defendant thinks and believes that $7.50 per visit 
would be a proper charge for visits made to the deceased while 
lying ill at Spreckelsville on the Island of Maui, and whereas 
the plaintiff has charged in his account, visits at the rate of 
$9.00, $11.00, $12.00, $15.00 and as high as $21.00 which this 
defendant believes is exorbitant and excessive and more than this 
defendant is warranted in paying unless by judgment of court, 
and whereas there appears in said account a charge of $50.00 per 
day made by the plaintiff for accompanying the deceased to 
Honolulu, for 5 days beginning Dec. 29, 1900, and ending 
Jan’y. 2, 1901, which this defendant believes is exorbitant and 
excessive and more than this defendant is warranted in paying 
unless by judgment of court, said charges of $50.00 per day for 
5 days being unfair and unjust for the reason that immediately 
upon the arrival in Honolulu on the morning of Dec. 30th, 1900, 
the said David Center was then and there placed in the Queen’s 
Hospital in charge of Surgeon C. B. Wood who immediately 
assumed charge and that the said plaintiff’s services ended then 
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and there notwithstanding the fact that he was present as a 
spectator at an operation upon the said David Center at a subse- 
quent date.” In the concluding paragraph, the defendant prays, 
“that the claim for the amount set forth in the complaint may 
be denied and that the jury empanelled for hearing same may 
decide and fix the amount which in its opinion is properly due 
and payable to the said plaintiff the defendant admitting that he 
is entitled to proper compensation but alleging that the amount 
is in excess of his just rights.” 

Testimony was adduced showing that at the time of his death 
the decedent was assistant manager of the Spreckelsville planta- 
tion and was residing at Spreckelsville, ten or eleven miles dis- 
tant from Wailuku, both on the Island of Maui, and that the 
plaintiff’s home and office were at Wailuku. The answer admits 
that $7.50 would be reasonable compensation for each visit made 
at Spreckelsville and, as we construe it, admits in effect that the 
items of $9.00, $11.00, $12.00, $15.00 and $21.00 appearing 
in the account are all for visits made at Spreckelsville. Certainly 
the answer cannot be construed otherwise as to each of the items 
just mentioned except possibly the first, for the items of $11.00, 
$12.00, $15.00 and $21.00 appear in the account but once each. 
It is clear from the answer that the rendition of the services as 
alleged in the declaration proper and appended account, is ad- 
mitted and that the defendant merely desired an adjudication by 
the jury as to the value of those services. The plaintiff was 
entitled, upon defendant’s own admissions, to judgment in some 
amount and it was therefore error to grant a non-suit. The other 
exceptions need not be passed upon. 

The exception considered is sustained and a new trial ordered. 

G. Hons for plaintiff. 


J. A. Magoon and T. I. Dillon for defendant. 


HITCHCOCK v. HAW. TRAM. CO. 137 


H. R. HITCHCOCK v. HAWAIIAN TRAMWAYS COM- 
PANY, Limited. 


Exceptions FROM Crrcurr Court, Fiesr Crecorr. 
Supmrrrep Marcu 4, 1902. Decipep Marcu 27, 1902. 


Ferrar, O.J., Gatprarra AND Perry, Jd. 


Objection to instructions, directions or conduct of the trial judge to the 
jury must be promptly made by noting exception thereto in order 
that the same may be subject to review on appeal. 


OPINION OF THE COURT BY GALBRAITH, J. 


This is an action for damages resulting to the plaintiff from 
the alleged carelessness of an agent and employee of the defend- 
ant. The jury returned a verdict for the defendant. The plain- 
tiff comes to this court on exceptions, (1) to the overruling of 
the motion for a new trial; (2) that the trial court coerced the 
jury into finding a verdict. 

The exception to the verdict of the jury, properly embodied 
in the motion for a new trial, “that the verdict was contrary to 
the law and the evidence and the weight of the evidence,” was 
not well taken. The plaintiff and two others testified in his be- 
half and if their evidence was accepted as true by the jury the 
defendant was liable and the verdict should have been for the 
plaintiff. On the other hand five witnesses testified for the de- 
fendant, and if they were believed by the jury the defendant 
was in no way at fault and was not liable. So a verdict for 
either party would have found support in the evidence 

The alleged acts of coercion consisted of keeping the jury 
out after they had reported that they could not agree, and certain 
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charges and statements made by the judge to the jury at the sev- 
eral times they reported to the court. No exceptions were taken 
by counsel to any of these charges or statements at the time they 
were made. Counsel was present and assenting to each of them 
and did not discover that they amounted to “legal coercion” until 
after the verdict was returned against his client. If the conduct 
of the judge was objectionable, counsel should have noted excep- 
tions at the time. Gillespie r. McBryde, 18 Haw. 433. The 
counsel for the plaintiff not only acquiesced in the acts and in- 
structions alleged to constitute “legal coercion,” by his silence, 
but positively refused to consent to the discharge of the jury at 
noon on the day after the cause was given to it and after most 
of the acts here complained of had taken place. He is now in 
no position to allege as error matters to which he gave his ap- 
proval in the presence of the court and jury. As was said in 
Lihue Pl. Co. v. Kenalai, 13 Haw. 316, “Counsel on the con- 
trary, saw fit to speculate on the chances of a favorable verdict. 
Having done so the plaintiff must abide by the consequences; 
by his conduct he has waived such right as he otherwise might 
have had to the relief now sought.” 

The exceptions are overruled. 

Geo. A. Davis for plaintiff. 

J. T. De Bolt for defendant. 


JOHN KIDWELL v. FRANK GODFREY. 
APPEAL FROM Circuit Juper, First Crecurr. 


Supmitrep Marcu 4, 1902. Decipep Marcu 29, 1902. 


Frear, C.J., GALBRAITH anp Psrry, JJ. 


If the purpose of a trust is to keep and preserve the estate for a time 
subject to such directions as the grantor may give, one of which 
directions may be to convey to another, such trust is not within 
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the operation of the Statute of Uses, assuming such statute to be in 
force in this Territory. A duty is imposed on the trustee to convey, 
if requested, and to otherwise do as directed, and the full per- 
formance of the duty makes it necessary that the legal title should 
be in him, 

In such a case, equity has jurisdiction to compel the trustee to convey 
the legal title io the cestui que trust upon request and to enjoin an 
action at law to quiet title instituted under the statute by the 
respondent against the complainant prior to the filing of the bill. 


OPINION OF THE COURT BY PERRY, J. 


Bill in equity with prayer that an action at law be restrained, 
that respondent be declared a trustee for the complainant of cer- 
tain land and that he be ordered to execute and deliver a deed 
conveying his legal title to said land to the complainant. The 
facts, as alleged, are as follows: The land of Wailele, situate at 
Manoa, Oahu, was demised by its former owner, Theophilus 
Metcalf, to his son Frank for life and upon his death to his law- 
fully begotten children. Frank Metcalf died on March 9, 1900, 
leaving surviving him his lawfully begotten children, Emma and 
Thomas. On October 3, 1895, Emma executed a deed convey- 
ing her interest in said land to Paul Neumann in trust to “keep 
and preserve for the benefit of said grantor subject to such 
further instructions which the grantor may give to said trustee 
in writing duly acknowledged.” On March 8, 1899, Emma 
quitclaimed all her right, title and interest in Wailele to com- 
plainant for the consideration of $400.00, but no conveyance 
was obtained by Kidwell from the trustee. Subsequently 
Thomas Metcalf by a deed executed during his minority and also 
by a confirmatory deed executed after he attained his majority, 
conveyed to complainant all his right, title and interest in the 
land. Paul Neumann died on or about July 2, 1901, and one 
Alice Metcalf was thereafter, by decree of court, made his suc- 
cessor in the trust created by the deed. On January 9, 1902, a 
deed was executed by Alice Metcalf as such trustee, purporung 
to act under the authority and direction of Emma expressed in 
writing duly acknowledged, and by Alice as attorney-in-fact for 
Emma, conveying to the respondent “all my right, title and 
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interest, consisting of an undivided one-half,” in the land of 
Wailele. Godfrey then instituted at law an action to quiet title, 
against Kidwell, alleging substantially the foregoing facts and 
claiming to be entitled to an undivided one-half of the land in 
fee simple. Respondent demurred to the bill on the ground that 
it does not state facts sufticient to constitute a cause of action 
and the Circuit Judge sustained the demurrer and dismissed the 
bill on the ground that the complainant has a plain, speedy and 
adequate remedy at law. From that ruling this appeal is taken. 

Respondent’s contention is, (a) that the trust created by the 
deed was a dry trust, that by the operation of the Statute of Uses 
the legal title became at once vested in Emma and that therefore 
Kidwell may defend the action at law by showing that the legal 
title is in himself; (b) that Kidwell may set up an equitable 
estoppel as a defense to the action; and (c) that Kidwell may 
prove his equitable title in the action. 

Whether or not the Statute of Uses is in force in this Terri- 
tory we need not say. The trust in question is not one within the 
operation of the statute. The object of the trust was to keep and 
preserve the estate for a time subject to such directions as the 
grantor might give, one of which directions might be to convey 
to another. A duty was imposed upon the trustee to convey, if 
requested, and to otherwise do as directed, and the full perform- 
ance of the duty made it necessary that the legal title should 
be in him. “To the application of the statute in England and 
elsewhere, there are certain well-defined exceptions, or rather 
rules of construction, which limit the effect of the statute. One 
rule relates to special or active trusts which were never within 
the purview of the statute. Therefore, if any agency, duty or 
power be imposed on the trustee, as by a limitation to a trustee 
and his heirs to pay the rents, or to convey the estate, or if any 
control is to be exercised or duty performed by the trustee in 
applying the rents to a person’s maintenance, or if the purpose 
of the trust is to protect the estate for a given time, or until the 
death of some one, in all these and in other like cases, the opera- 
tion of the statute is excluded, and the trusts or uses remain mere 
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equitable estates. Perry on Trusts, p. 305.”—Estate of Board- 
man, 5 Haw. 147. See also Perry on Trusts, § 305; Lewis on 
Trusts, p. 210; Morton v. Barrett, 22 Me. 263; Norton v. 
Leonard, 12 Pick. 156; Meacham v. Steele, 93 Ill. 137, 145; 
Hutchins v. Heywood, 50 N. H. 497; and Reed v. Power, 12 
R. I. 16. 

That on the facts alleged an equitable estoppel against God- 
frey could be successfully claimed, is at least not clear. Assum- 
ing, however, that Godfrey could be held estopped from setting 
up at law title to the land, such defense would not furnish a 
remedy full and complete as that which complainant may obtain 
in equity. The estoppel would not pass the legal title. Tiede- 
mann, Real Property, §§ 729, 730. In equity the respondent 
can be decreed to convey such title to the complainant and thus 
remove all cloud from the latter’s title. So, also, of the third 
contention. Even if the defendant may establish his equitable 
title in the action at law, still it will be open to him to apply to 
equity for a decree requiring Godfrey to convey to him the legal 
title. He may so apply now as well as after a verdict at law, 
and if he does so now, equity may determine the whole matter 
and restrain the action at law. We think that under the circum- 
stances Equity has jurisdiction. See 16 Am. & Eng. Enc. of 
Law, 2nd ed., 367. 

The decree appealed from is reversed and the cause remanded 
for such further proceedings as may be proper. 

Robertson & Wilder for complainant. 

Fitch & Thompson for the respondent. 
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MARY SYLVA KEANU v. KAOHI, KAHOOHANOHA- 
NO, NUU, and KALUNA. 


ExcerTIons rrom Crrcurr Court, Seconp Crrcurr. 


Supurrrep Marcu 12, 1902. Decipep Marcu 29, 1902. 


Frear, C.J., GALBRAITH AND Perry, JJ. 


A devise of “all that piece and parcel of land” carries the fee. 

An expression that the devise “is to be her dower without any personal 
property but this is much more than if she took her dower of all 
my estate” does not show an intention that the devise was to be 
for life only. 


OPINION OF THE COURT BY FREAR, C.J. 


Ejectment for apanas 1 and 2, L. C. A. 2,572. Trial by the 
court, jury waived, on agreed facts. Judgment for plaintiff. 
Exceptions by defendants. 

The only question presented for our determination is whether 
under the will of one Manuel Sylva, admitted to probate in 1874, 
his widow, Ohina, took a fee simple or only a life estate. The 
plaintiff, daughter of the testator, claims on the theory that the 
widow, now dead, took only a life estate. The defendants claim 
under the widow by descent on the theory that she took a fee 
simple. 

The devise in question reads as follows: “I will and bequeath 
to my wife Ohina all that piece and parcel of land situate in 
Waiehu by name Pahapahawale containing 3 acres and 46-100 
it being the wish of my wife Ohina that I should do so and that 
is to be her dower without any personal property but this is much 
more than if she took her dower of all my estate.” 


It seems to be taken for granted, and we are of the opinion, 
that if this clause of the will had ended with the description of 
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the property, it would have carried the fee. True, it has not 
been decided in this jurisdiction, so far as we are aware, that a 
devise merely of a “piece and parcel of land” would carry the 
fee in the absence of the word “heirs” or other words indicating 
an intention to devise the fee, although it has been held that the 
word “property” or the word “estate” in a will is sufficient to 
carry the fee. Hemen v. Kamakaia, 10 Haw. 547; Brown v. 
Brown, 11 Haw. 47; Robinson v. Aheong, 13 Haw. 196. But 
it has been held that a conveyance of a “piece of land” may 
carry the fee without the use of the word “heirs,” and the 
reasoning by which that conclusion was reached would apply 
with greater force in the case of a devise. Branca v. Makua- 
kane, 18 Haw. 499. 

It is contended, however, and the trial judge held, that the 
words relating to dower indicate an intention that the estate 
should be for life only, as dower in real estate is for life only. 
The devise, however, was not made as dower, for dower cannot 
be createi or assigned by will. It was in lieu of dower and 
might as well have been in fee simple as for life. It was also in 
place of one-third of the personal estate absolutely as well as in 
place of one-third of the real estate for life. Tt was also under- 
stood to be “much more than if she took her dower.” 

The exceptions are sustained, the judgment of the Circuit 
Court is reversed and the case is remanded to that court for 
further proceedings consistent with these views. 

J. M. Kaneakua for plaintiff. 


W. A. Whiting and Geo. Hons for defendants. 
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JOHN J. GRACE and FRANK L. IRWIN, Copartners, v. 
CARL 8. SMITH, ADMINISTRATOR OF THE ES- 
TATE OF ITO, Deceased. 


ORIGINAL. 
Scpuirrep Marcu 17, 1902. Decipep Aprit 3, 1902. 


Frear, C.J., GALBRAITH AND Perry, JJ. 


Expenses of the last illness of a decedent are not entitled to priority 
of payment over ordinary debts. 


OPINION OF THE COURT BY FREAR, C.J. 


The only question for determination on this submission on 
agreed facts is whether the plaintiffs, physicians and surgeons, 
are entitled to priority of payment for professional services 
rendered the decedent during his last illness, that is, priority over 
ordinary creditors. 

We have no statute on the subject. In the absence of statute, 
the expenses of the last illness have no priority. 2 Woerner, Ad- 
ministration, Secs. 361, 364, 365; 8 Am. & Eng. Enc. of Law, 
2nd Ed. 1037. In most of the states such expenses by statute 
rank next after the expenses of administration, funeral expenses, 
and debts to the United States, and before ordinary debts. This 
seems to be just, but it is for the legislature, not the courts, to 
so provide. Under the law we must held that the plaintiffs’ claim 
should be paid pro rata with other ordinary claims, the estate of 
the decedent being insufficient to pay them all in full. 

Judgment accordingly. 


Plaintiffs in person. 


Defendant in person. 
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WILLIAM W. HARRIS v. HENRY E. COOPER, Secretary 
of the Territory of Hawaii. 


ORIGINAL. 
SUBMITTED APRIL 4, 1902. Decmwep Aprit 5, 1902. 


Frear, C.J., GALBRAITH AND Perry, JJ. 


Under the provisions of the election law that candidates shall be 
nominated by writing signed by not iess than twenty-five qualified 
electors of the district and deposited together with twenty-five 
dollars with the Secretary of the Territory not Jess than a pre- 
scribed time before the election, and that the ballots shall contain 
the names of all candidates so nominated and no other name, the 
Secretary cannot lawfully inquire into and pass upon the qualifica- 
tions of a candidate or decline to place his name upon the ballots. 
if he is duly nominated, even though he, the Secretary, may believe 
him to be disqualified, nor can the courts compel him to do s0,— 
although the Secretary may inquire into and pass upon the question 
of due nomination and omit from the ballots the name of a candi- 
date if the law prescribing the requirements of a due nomination 
has not been complied with and may be compelled by the courts 
to perform his duty in that respect. 


OPINION OF THE COURT BY FREAR, C.J. 


This is a submission on agreed facts under Civil Laws, Sec- 
tion 1255, as amended by the Laws of 1898, Act. 18. The prac- 
tical question for our determination is whether under the elec- 
tion law the Secretary of the Territory, who has charge of the 
printing of ballots, should omit therefrom the name of a candi- 
date for representative who though duly nominated is not elig- 
ible. More broadly stated, the question is whether the Secretary 
can go behind the question of due nomination and inquire into 

10-p 
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and pass upon the question of the qualifications of the candidate. 

The facts agreed on are in substance as follows: A special 
election was called for April 9, 1902, to fill a vacancy caused by 
the death of a member of the house of representatives. The 
plaintiff was duly nominated and is qualified to be a representa- 
tive. One August Dreier also was duly nominated but is not 
qualified to be elected. On April 1, 1902, the plaintiff filed a 
protest with the Secretary against placing Mr. Dreier’s name 
upon the ballot. On the next day the Secretary overruled the 
protest and notified the plaintiff of his, the Secretary’s, determin- 
ation to place Mr. Dreier’s name upon the ballots. The Secre- 
tary is now causing the ballots to be prepared and printed with 
Mr. Dreier’s as well as the plaintiff’s name upon them. The 
Secretary’s sole reason for overruling the plaintiff’s protest and 
determining to place Mr. Dreier’s name on the ballots is his be- 
lief that he is without authority to inquire into and pass upon 
the qualifications of a duly nominated candidate. 

The ground stated for Mr. Dreier’s disqualification is his 
failure to mect the requirement of Section 40 of the Organic 
Act, “that in order to be eligible to be a member of the house of 
representatives a person shall, at the time of election,” besides 
possessing other enumerated qualifications, “be qualified to vote 
for representatives in the district from which he is elected.” The 
reason why he is not qualified to vote for representatives in that 
district is not stated, though we understand it to be that he is not 
a registered voter in that district as required, among other qual- 
ifications, by Section 60 of the same Act, “in order to be qual- 
ified to vote for representatives.” 

The fact being undisputed for the purposes of this case that 
Mr. Dreier is not eligible to be a representative, the sole ques- 
tion is whether the Secretary should omit his name from the 
official ballot, or rather whether this court should compel him 
to do so, The statutory provisions involved are Sections 56 and 
89 of the clection rules, Civil Laws, pp. 804, 815, as amended 
by Section 64 of the Organic Act. These read as follows: 


“S 56. No person shall be permitted to stand as a candidate 
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for election te the legislature unless he shall be nominated and 
so requested in writing, signed by not less than twenty-five duly 
qualified electors of the District in which an election is ordered, 
and in which he is requested to be a candidate. Such nomina- 
tion shall, except as hereinafter provided, be deposited with the 
Secretary of the Territory not less than thirty days before the 
day of a general election or twenty days prior to a special elec- 
tion, except on the Island of Oahu, where such nomination shall 
be deposited not less than ten days before the day of any elec- 
tion. 

“Each nomination shall be accompanied by a deposit of twen- 
ty-five dollars, on account of the expenses attending the election, 
which amount shall be paid into the Treasury as a Government 
realization. 

“Upon reccipt at the ottice of the Secretary of the Territory 
of a nomination of a candidate, the day, hour, and minute when 
it was received shall be endorsed thereon. 

“Provided, however, that in case of the withdrawal or death of 
a candidate, a new nomination or nominations to replace the 
name of the person who has died or withdrawn, may be made, 
irrespective of such limit of time, with the Inspectors of Election 
of the Districts in which death or withdrawal has taken place, 
and the fee herein required deposited with them. 

“In such case a voter, while voting, may write the name of 
any such new candidate upon the ballot, and vote for it as 
herein provided.” 

“8 89 The ballots used in any Representative election dis- 
trict for the election of Representatives, shall be of uniform 
size, weight, shape, thickness, and of the same sizing color. 

“Except as provided in Section 56 hereof, the ballots for each 
Representative election district shall contain the names of all 
candidates for Representatives for such district who have been 
duly nominated in manner herein provided, and shall contain no 
other name.” 

The last part of Section 89 is clear. On the one hand the 
ballot shall contain the names of all candidates who have been 
duly nominated in manner herein provided, that is, duly nom- 
inated under Section 56. On the other hand it shall not contain 
the name of any person not duly nominated. In other words the 
Secretary not only may but should decline to place upon the 
ballots the name of any candidate if his nomination is not signed 
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by at least twenty-five persons, or if among the signers there are 
not at least twenty-five qualified electors of the district, or if it is 
not filed with the Secretary within the prescribed time, or if it is 
not accompanied by a deposit of twenty-five dollars, ete. The 
first part of Section 56 is to the same effect, that “no person shall 
be permitted io stand as a candidate for election to the legisla- 
ture unless,” ete. The duty of the Secretary in these respecta is 
clearly prescribed by the statute. This duty also is ministerial 
and the courts may enforce its performance. But the Secretary 
is not authorized to omit the name of a candidate who has been 
duly nominated, much less is there a duty on his part to do so 
even though he believes the candidate to be ineligible, and the 
court cannot compel him to do what it is not his duty to do. 

Counsel for the plaintiff suggest many evils as possible, or as 
likely to occur, if the names of persons who are ineligible are 
allowed to be placed upon the ballots and counsel for the nom- 
inators of Mr. Dreier suggest other evils if the many delicate 
and difficult questions that might arise ag to the elegibility of a 
candidate were to be determined by a single executive officer. 
Such evils are largely imaginary. Practically few of them would 
be likely to occur at all and they but seldom and there are other 
remedies provided than through the Secretary or the court. If 
the electors should vote for an ineligible candidate and if he 
should receive the largest number of votes and if a certificete of 
election should be issued to him, the house of which he might 
claim to be a member could so ascertain and declare him not 
elected. 

The very fact that “each house shall be the judge of the elec- 
tions, returns, and qualifications of its members” (Organic Act, 
Sec. 15) is sufficient reason why neither the Secretary nor the 
courts should undertake to pass upon the question of the eligibil- 
ity of a candidate except when it is clearly their duty to do so. 
The jurisdiction of each house of the legislature is exclusive in 
such cases. Each branch of the government must respect the 
prerogatives of each of the others. The action of the courts in 
requiring executive officers to perform ministerial duties under 
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the election law is not a usurpation of jurisdiction vested exclus- 
ively in the respective houses of the legislature, but on the con- 
trary is often an aid to that jurisdiction by compelling the per- 
formance of acts necessary to enable the house to act. The 
question of the eligibility of a candidate is different. It may be, 
though as to this we express no opinion, that even that question 
would have to be passed upon by the courts in some cases inci- 
dentally and even that it would be the duty of each house to 
apply the law as so construed by the courts, though not com- 
pellable to do so. Each branch of the government has certain 
powers and duties which the other branches cannot control. Each 
branch may abuse its powers but that possibility is not a ground 
for the usurpation of its powers by another branch. It is to be 
presumed that each branch will act according to law. 


As already stated it is agreed for the purposes of this case that 
Mr. Dreier is ineligible to membership in the house of represen- 
tatives, and since the statute does not in terms authorize the Sec- 
retary to pass upon the question of eligibility, the only ground 
that can be urged in support of the view that he should omit the 
name from the ballots or that the court should compel him to 
omit it, is the supposed absurdity of placing on the ballots the 
name of a person who cannot be elected to or hold a seat in the 
house, and that therefore the Secretary is on general principles 
or by implication given the power to pass upon the question of 
eligibility and to omit the name of an ineligible person, or at 
least that the court may prevent the perpetration of an absurdity. 
The answer to this is that the duties of the Secretary are pre- 
scribed by the statute and the court is not a panacea for all 
wrongs or evils. The courts act within certain defined limits. 
The matter in question is without those limits both because the 
court cannot compel the performance of what is not a duty under 
the statute and because the matter in question is within the 
proper sphere of another branch of the government. 


The same argument, if sound, would apply to some extent, if 
not with equal force, to the powers or duties of other officers 
who may be called upon to act at other stages under the election 
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law. For instance, could the Inspectors of Election in any pre- 
cinct rightfully take it upon themselves to decline to count the 
votes cast for a candidate whom they believed to be ineligible or 
to send the number of votes cast for such candidate to the High 
Sheriff or Sheriff, or could the latter decline to issue a certificate 
of election to a candidate who has received the largest number of 
votes because he believed him ineligible? Or could the courts 
step in at each stage and compel such action on the ground that 
the candidate is ineligible? Perhaps the most instructive case 
that has come to our notice in this connection is that of People 
v. Board of Canvassers, 129 N. Y. 360. In that case a candi- 
date for senator was ineligible but had received the greatest num- 
ber of votes. The State Board of Canvassers declined to issue a 
certificate of election to him. He applied to the court for a writ 
of mandamus to compel them to do so. The Court, consisting of 
seven judges, was unanimously of the opinion that the duty of 
the Board so far as it went was ministerial and enforceable by 
the courts, but that it could not go behind the returns and in- 
quire into the eligibility of the candidate. The question then 
arose whether the court should compel the Board to issue a cer- 
tificate of election to one who was clearly ineligible. The ques- 
tion was the converse of what it is in the present case. It was 
what the question would be here if the Secretary had declined to 
place Mr. Dreier’s name on the ballots and Mr. Dreier had 
brought proceedings to compel him to place the name on the 
ballots. The majority of the court, five judges, applying to that 
case the general principle that mandamus should not issue to 
accomplish a wrong or the violation of a constitutional provision 
or except to secure or protect a clear legal right, went into the 
question of eiegibility az a necessary preliminary question to be 
determined as a basis for determining the other question and, 
having found that the candidate was ineligible, declined to allow 
the writ to compel the Board to issue a certificate of election. Of 
course, the candidate could without the certificate go before the 
enate and there establish his right, if he had a right, to a seat. 
The minority, two judges, were of the opinion that, in view of the 
constitutional provision making each house the jndge of the elec- 


HARRIS v. COOPER. 151 


lions, returns, and qualifications of its own members, the court 
should not go into the question of eligibility at all but should 
compel the Board to issue the certificate of election, notwith- 
standing the general rule that mandamus should not issue except 
to protect a clear right. In other words according to the reason- 
ing of the majority in that case the court should not compel the 
Secretary to omit Mr. Dreier’s name and should not compel him 
to place it on the ballots, although it was his ministerial duty to 
do so. According to the reasoning of the minority in that case, 
the court should not only not compel the Secretary to omit the 
name but should, if he did omit it, compel him to place it upon 
the ballot. 

The cases cited in behalf of the plaintiff, State v. Leseuer, 103 
Mo. 253; State v. Allen, 62 N. W. (Neb.) 35; State v. Falley, 
76 N. W. (N. D.) 996, are not inconsistent with the foregoing 
views. On the contrary they seem rather to support them. They 
go to show that the officer to whom is committed the preparation 
of the ballots may look into the question of whether the nomina- 
tion has been made as required by the statute but they also tend 
to show by implication at least that he cannot go further and in- 
quire into the question of the eligibility of the candidate. Other 
instructive cases are State v. Van Camp, 54 N. W. (Neb.) 113; 
Lucas vt. Ringsrud, 53 N. W. (S. D.) 426; Atkeson v. Lay, 115 
Mo. 588; Price v. Lush, 9 L. R. A. (Mont.) 467; State v. Board 
of Canvassers, 31 Pac. (Mont.) 536; O’Ferrall v. Colby, 2 
Minn. 180; Gulick v. New, 14 Ind. 93; Maynard v. Board of 
Canvassers, 84 Mich. 228, 245; Bingham v. Jewett, 66 N. 
H. 382. 

In our opinion the Secretarv has acted according to law so far 
as appears in this case and the plaintiff is not entitled to have the 
name of Mr. Dreier omitted from the official ballot. 

Judgment accordingly. 

Robertson & Wilder and T. McCants Stewart for the plain- 
tiff. 

The Secretary in person. 

Kinney, Ballou & McClanahan for the nominators of August 
Dreier. 


152 APRIL, 1902. 


LIBANA DE NOBREGA v. SYLVANO DE NOBREGA. 
Exceptions From Orrcurr Court, Frest Crecurr. 
Supmirtep Marcu 3, 1902. DECIDED APRIL 7, 1902. 


FREAR, C.J., GALBRAITH anD Perry, JJ. 


What are dicta and what weight should be given to them, discussed. 

Under our divorce statute alimony in gross may be awarded. 

The granting of alimony is anciilary to ihe granting of the divorce and 
great particularity is not required in the prayer for alimony. 

In estimating the amount of alimony in gross it is not necessary to 


use tables of mortality and annuities, 


In this case the amount of alimony allowed by the Circuit Court is held 
to be clearly excessive and the time within which it should be 
paid too short. 


OPINION OF THE COURT BY FREAR, C.J. 
(Perry, J., dissenting.) 


The Circuit Court upon granting the divorce in this case 
awarded to the wife as or in lieu of permanent alimony one-half 
of the husband’s real estate in this Territory, but this Court on 
exceptions (13 Haw. 654) held that under the statute the Court 
could not order a division of the husband’s real estate. The Cir- 
cuit Court then ordered the husband to pay to the wife within 
fifteen days $10,000 as alimony in gross. The libellee now 
brings the case here again on exceptions. 

The main contention is that the statute does not permit ali- 
mony in gross, and the first question is whether that point is set- 
tled by the former decision referred to above. In that decision 
the majority of the Court, then differently constituted, held (1) 
that alimony could be granted in gross, but (2) that the hus- 
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band’s real estate could not be divided. The minority concurred 
as to the latter proposition but declined to express an opinion as 
to the former on the ground that no opinion was called for on 
that question in view of the conclusion reached on the other 
question. It is now contended that the opinion expressed by the 
majority on the first question was mere obiter dictum. Just 
what are dicta and what weight should be given to them have 
been subjects of some difference of opinion. “According to the 
more rigid rule, any expression of opinion however deliberate 
upon a question however fully argued, if not essential to the dis- 
position that was made of the case, may be regarded as a dictum.” 
Bouv. Dic., Tit. Dictum. If both questions had been decided in 
the negative, the opinion on each would have disposed of the 
case as effectually as the decision on the other and the opinion on 
each would have been a decision as distinguished from a dictum. 
Est. of Banning, 9 Haw. 253; Hawes v. Contra Costa Co., 5 
Sawy. 287, (11 Fed. Cas., No. 6, 235). But the first question 
was decided in the affirmative and only the second in the neg- 
ative, and consequently the case was disposed of on the second 
question only, and the opinion on the first was only a dictum 
according to the more rigid rule above set forth. 

But perhaps as important a question as that of whether an 
opinion is a decision or a dictum is that of the weight to be given 
to it if it is a dictum. To hold that an opinion is a dictum is not 
equivalent to holding either that the court in the particular case 
acted unwisely in giving it or that no respect should be shown it. 
There are all shades. Even an actual decision may be reversed 
if clearly erroneous. An opinion expressed after full argument 
and due consideration upon a doubtful point closely connected 
with, or apparently though not necessarily involved in a case, 
should perhaps, on principle, be given greater weight than an 
actual decision rendered upon little argument and consideration. 
It should at least be given greater weight than an opinion ex- 
pressed merely by the way. See cases supra. There is no doubt 
a greater tendency now than there was formerly to pass upon 
questions presented but not necessary to be decided, and doubtless 
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courts often go too far in that direction. Just how far they 
should go in any particular case depends largely upon the cir- 
cumstances of that case. Whether in this instance the court 
should not have expressed an opinion at the former hearing upon 
the question now raised, we need not say. There is much that 
can be said on both sides. Perhaps the strongest reason that can 
be urged in support of the course pursued is, that the case was to 
go back to the Circuit Court for further action and that that 
court would naturally want instructions upon the point in ques- 
tion and that, if such instructions were not given, the case would 
probably be brought to this court again for the settlement of the 
question. Under such circumstances, with a view to settling the 
law of the case once for all, the court would often be justified in 
going further than it would under some other circumstances. A 
somewhat similar case was that of Buchner v. Chicago, M. & N. 
W. R’y. Co., 60 Wis. 264. There, as here, two questions had 
been presented and the court had decided the first against and 
the second for the defendant. It was afterwards contended, as it, 
is now contended here, “that it was mere obiter to determine the 
first proposition, by reason of the conclusion reached upon the 
second proposition.” The court considered that a case of 
“judicial dictum” as distinguished from mere “obiter dictum,” 
and said among other things: “To confine this court to the con- 
sideration of a single proposition, where several are involved and 
fully discussed by counsel, might at times operate to prolong lit- 
igation, increase the number of appeals, and inflict unnecessary 
burdens upon both parties and the public, and yet at times it may 
be highly proper. * * * We do not hold that the finding of 
the court in the other case * * * is res adjudicata in this 
case; nor that all that was said in that case is absolutely binding 
upon the parties and the court in this case; but simply that that 
opinion cannot fairly be treated as merely obiter.” This reason 
for taking the course pursued, namely, to avoid further litiga- 
tion, would not operate so strongly where, as at the former hear- 
ing in this instance, the court was not unanimous and was not 
composed of its regular members, a Circuit Judge sitting in place 
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of an absent member. Under such circumstances it would be 
doubtful whether counsel would be satisfied with the opinion 
and whether they would not feel justified in bringing the dis- 
puted question to the court as differently constituted. Such 
turned out to be the case. 

The question was argued by counsel, including the one who 
now contends that the opinion upon it was mere obiter, was 
passed upon by the court with as great care and deliberation as if 
it had been necessary to decide it, was closely connected with 
the question upon which the case was decided, and the opinion 
was expressed with a view to settling a question that would in 
all probability have to be decided before the litigation was ended. 
Under such circumstances ihe opinion should be given consider- 
able weight, and should not be disturbed if, upon consideration 
of the merits, the question is found to be one upon which there 
might well be a difference of opinion and the opinion is found 
to be not contrary to good policy. Such we find is the case. 

As to the question of policy, the fact that alimony in gross 
is now expressly permitted by statute in many of the states and 
even in England where the contrary view originated and was 
adhered to in the courts, some statutes even going so far as to 
permit a division of the estate in specie; the fact that doubtful 
statutes elsewhere have in a number of cases been so construed; 
and the fact that this view has often been favorably commented 
upon and seldom condemned, all go to indicate that there is noth- 
ing contrary to public policy to permit alimony in gross. This 
means, not that an award in gross should usually be made, but 
merely that there is no sound cbjection to the existence of the 
power to award alimony in gross or to the exercise of such power 
in proper cases. Some courts which hold that such power exists 
hold also that it should not be exercised except under special cir- 
cumstances. As a rule the alimony should be payable period- 
ically. The court can then control its amount more effectually 
and change it from time to time according as the means and 
needs of the parties change. An award in gross may be made 
appropriately when the husband is likely to vexatiously delay or 
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withhold payments, and of course, there are other circumstances 
to be considered. 

As to the law, it will not be necessary to repeat the statute or 
review at length the authorities cited in the former opinion re- 
ferred to. Under statutes very similar to ours, it has been held, 
as pointed out in the former opinion, in California, Illinois and 
South Dakota, that alimony may be awarded in gross. The 
Massachusetts cases also are relied on as holding the same way. 
But it is said that they are distinguishable by reason of the stat- 
ute being differently worded. That statute contains the words: 
“such part of the personal estate of the husband and such ali- 
mony out of his estate,” while our statute contains no such words 
as those we have put in italics. But, as we understand it, alimony 
is not granted in gross in Massachusetts under the words itali- 
cised, for those words permit a division of the estate in specie, 
but the authority relied on there is the other portion of the stat- 
ute which reads, “alimony out of his estate,” which permite an 
award merely of money, whether payable out of income or estate, 
and here lies an important distinction. Power to award alimony 
in gross does not, any more than power to award it as an annuity, 
permit a division of even personal estate in specie. Alimony, 
whether in gross or periodical, is payable out of income or estate, 
real or personal, but is not a part of the estate. This distinction 
is brought out more clearly in the Wisconsin cases under a sim- 
ilar statute. Bacon v. Bacon, 43 Wis. 197; Campbell v. Camp- 
bell, 37 Id. 206. 

Several words and phrases in the statute are relied on as tend- 
ing to show an intention on the part of the legislature that ali- 
monly should be periodical only. For instance, the allowance is 
for the wife’s “support.” The husband may be required to give 
“reasonable security.” Upon his neglect to give such security 
or make payment, the court may “sequester his personal estate 
and the rents and profits of his real estate,” and cause the same 
to be applied to the allowance as to the court shall seem just 
“from time to time.” Civ. L., Secs. 1943, 1947. Reliance is 
placed also upon the general principle that the statute should be 
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construed with reference to the old rules that obtained in the 
absence of statute, as, for instance, that alimony was always a 
periodical allowance. It must be conceded that all these argu- 
ments have considerable force, and yet they are not conclusive. 
Alimony in gross as well as in periodical payments may be for 
the wife’s support. The husband may be required to give secur- 
ity for one kind as well as for the other kind, as time is often 
allowed for the payment of alimony in gross, and sometimes 
it is made payable in installments extending over a period of 
several years, and, besides, this part of the statute, if it were not 
applicable to alimony in gross, could be applied as far as applic- 
able, that is, to periodical alimony, if applicable to that only. 
The personal estate and the rents and profits of the real estate 
could be sequestered as well for alimony in gross as for periodical 
alimony; and upon this point the distinction above referred to 
should be borne in mind—that alimony in gross is not a part of 
the estate either real or personal though payable out of the estate 
or income. The court may also cause the personal estate and 
rents and profits of the real estate to be applied to the allowance 
“from time to time” in one case as well as in the other, so long 
as payment has not been made, or may exercise the power con- 
ferred hy the statute so far as it is applicable. We may add that 
some or all of the words now relied on are found in the statutes 
of all the states above referred to and yet they were not con- 
sidered sufficient to show an intention that no alimony in gross 
should be awarded. The statute, it is true, should always be con- 
strued to some extent in the light of the common and -ecclesias- 
tical law, and yet this argument loses some of its force from the 
fact that 90 great departures have been made from such law in 
the verv statute now in question. For instance, “allowance” and 
not “alimony” is the word used in the statute. It is authorized 
in cases of absolute divorce as well as in cases of separation, and 
in favor of the children as well as in favor of the wife, all con- 
trary to the old practice. 

No doubt the general impression here, as shown by the prac- 
tice, has been that alimony in gross, if not absolutely unauthor- 
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ized, should at least not usually be granted. Such alimony how- 
ever has been granted in several cases which have come to this 
court on exceptions but in which the court was not required to 
express an opinion upon the point. 

On the whele we do not think sufficient cause has been shown 
for reversing the opinion expressed at the former hearing. 

It is contended further that no alimony could be granted for 
want of a sufficient prayer in the complaint. The prayer of the 
amended complaint, so far as it bears on this question, was, “That 
the court order an equitable division of said property between 
plaintiff and defendant; that she have alimony during such time 
and in such amount as the court may decree and that defendant 
be ordered to pay the costs of this action and reasonable counsel 
fees; and that plaintiff have such other and further relief as to 
your honor may seem just and proper in the premises.” The 
granting of an allowance is, under the statute, ancillary to the 
granting of the divorce, and while the prayer could easily be im- 
proved so far as permanent allowance or alimony in gross is con- 
cerned, it was sufficient. 

A further contention is that there was not sufficient evidence 
to support a decree for alimony, in that it was not shown how 
much was necessary for the wife’s “support” per month or year, 
&c., or what her expectation of life was. In the nature of things 
it could not, nor does the statute require it to be shown exactly 
how much she would need, nor in awarding an allowance in 
gross was it necessary to estimate the amount by tables of annui- 
ties and mortality. The statute provides as to the amount, that 
it shall be such “as the court shall deem just and reasonable, hav- 
ing regard to the ability of the husband, the character and situa- 
tion of the parties, and all other circumstances of the case.” Civ. 
L., See. 1943. Courts elsewhere do not seem as a rule to make 
use of such tables or to require exact proof of the wife’s needs in 
estimating alimony in gross. 

Lastly it is urged that the amourt is excessive. The amount is 
largely within the discretion of the trial court, but that discre- 
tion can be reviewed as in other cases of discretion, when it is 
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abused, that is, in cases of this kind, when the amount is clearly 
excessive. Al] the cireumstances should be considered. There 
was much difference of opinion among the witnesses as to the 
value of the defendant’s property, which consisted chiefly of real 
estate. The court placed it at $30,000, basing the estimate prin- 
cipally upon the testimony of one witness, and making no allow- 
ance for the fact that that witness estimated the value of the 
largest tract of land as a whole, irrespective of the fact that the 
defendant had only a part interest in it and that the title to an- 
other tract was defective or at least doubtful. Probably $20,000 
would be as large an estimate as could reasonably be sustained 
on the testimony. The wife owned real estate valued at $3,500 
at the lowest, the larger part of which had been given to her by 
her husband about two years before the action was brought. It 
did not appear what her needs were, but about a year and a half 
before the action was brought the parties agreed in writing to 
live separately, he to pay her $6 a week. She had also some 
income from her own land. She had contributed some to the 
earnings of the family before the separation, at times hiring out 
and at other times assisting in the work of the dairy which he 
conducted. There were no minor children, the only child being 
a son twenty-four years old. The divorce was sought and grant- 
ed solely for adultery during the period of separation. There 
were no special circumstances of aggravation, the facts, while 
condemnable enough, as they are in all such cases, being only 
such as might be expected in any such case. The usual practice 
is to award not over one third of the husband’s income. If he 
had died she would be entitled by way of dower to only one 
third of the income of his real estate for her life, besides one 
third of his personal estate, which in this case amounts to little. 
But if an allowance in gross is made, she gets it absolutely and 
not merely for her life. As a rule allowances in gross are less 
than one-third of the estate, and in estimating the amount the 
property that the wife already has is taken into account and 
especially that part of it which came from her husband, and, on 
the other hand, any contributions she may have made. On the 
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whole, in our opinion, considering the amount that she already 
has, the allowance should not exceed $5,000. 

We are also of the opinion that the time allowed for payment 
is too short. The whole $10,000 was ordered paid within fifteen 
days. The property was not readily salable—by reason of its 
character and location. Its value was very uncertain. The title 
to some of it seems to be uncertain. It is doubtful whether 
$10,000 could be obtained by mortgage, and, if the property had 
to be sold in order to realize the amount required, it would prob- 
ably be at a great sacrifice, with the result that while the wife 
would get only what was ordered the husband would lose a great 
deal more. In Furley v. Farley, 30 Ia. 353, the property was 
valued at $4,000 and the allowance was $1,300, which was 
ordered paid, $500 in sixty days, $400 in six months and $400 
in nine menths. On appeal the court held that the amount was 
not excessive but that the time for payment was too short. The 
time was changed so that $300 was payable in ninety days, $500 
in nine months, and $500 in eighteen months. The time need 
not be so long now that the amount is reduced to $5,000 as it 
should be if it were to remain at $10,000, but it seems to us that 
at least six months should be given in which to pay the greater 
part of it, and the defendant may be required to pay interest on 
it meanwhile. 

The exception is sustained, the order excepted to set aside and 
the case remanded to the Circuit Court for further proceedings 
consistent with the foregoing views. 

Geo. A. Davis for libellant. 

J.T. DcBolt for libellee. 


OPINION OF GALBRAITH, J. 
Without assenting to all of the arguments advanced in the 


foregoing opinion I concur in the conclusion and judgment an- 
nounced. 
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DISSENTING OPINION OF PERRY, J. 


For the reasons stated in the opinion heretofore filed by me 
in this case (18 Haw. 663), I am still of the opinion that the 
views expressed by the majority at the former hearing on the 
question of whether or not our statute permits an award of a sum 
of money in gross as alimony are obiter dicta as distinguished 
from actual decision. ‘The foregoing opinion of the majority 
contains much in support of this view. What the precise dis- 
tinction, if any, is between judicial dictum and obiter dictum or 
what shades or degrees of dicta or decisions there are, I deem it 
immaterial to consider, for I concede to the dicta in this case all 
the weight and respect to which they are entitled as such. They 
have not the force, however, of an actual decision. Conceding to 
the dicta the weight and respect due them, I am unable to reach 
the conclusion expressed by the majority at the former hearing 
on the main question now before the Court and therefore respect- 
fully dissent. Nor do the circumstances of the case seem to me 
to be such as to render obligatory the adoption of the former 
opinion of the majority merely because the statute under consid- 
eration may perhaps be regarded as one upon the construction 
of which there may be a difference of opinion. 

The authorities are uniform to the effect that in the absence 
of statutory authorization and, perhaps, of the consent of the 
parties, the divorce court is without jurisdiction to decree the 
payinent to the wife of a sum in gross. Alimony, within the 
strict meaning of that term, that is, an allowance to the wife, for 
her support, to be paid by the husband at stated intervals, is all 
that can under those circumstances be granted. No consent of 
the parties has been shown in this case. The power, then, to 
decree the payment of a sum in gross, if it exists at all, exists, as 
held by the majority of the Court, by virtue of the provisions of 
our statute. Section 1943 of the Civil Laws reads: “Upon 
granting a divorce for the adultery or other offense amounting 
thereto, of the husband, the Court may make such further de- 
eree or order against the defendant, compelling him to provide 
for the maintenance of the children of the marriage, and to pro- 

il-p 
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vide such suitable allowance for the wife, for her support, as the 
Court shall deem just and reasonable, having regard to the abil- 
ity of the husband, the character and situation of the parties, and 
all other circumstances of the case.” It is true that the word 
“allowanec” and not “alimony” is here used and that “allow- 
ance” is capable of a broader signification than “alimony.” In 
my pinion, however, the allowance intended by the legislature 
was, as disclosed by the remaining language of that section and 
by that of section 1947, alimony within the correct definition of 
that term. In the first place, it was for the wife’s support and 
not for any other purpose. This implies, of course, that it is to 
cease upon her death, or upon her remarriage, if she remarries. 
An award in gross cannot be measured in accordance with or 
justified upon these principles. Section 1947 reads: ‘When- 
ever the Court shall make an order or decree requiring a husband 
to provide for the care, maintenance and education of his child- 
ren, or for an allowance to his wife, the Court may require him 
to give reasonable security for such maintenance and allowance; 
and upon neglect or refusal to give such security, or upon default 
of him and his surety to provide such maintenance and allow- 
ance, the Court may sequester his personal estate, and the rents 
and profits of his real estate, and may appoint a receiver thereof, 
and cause such personal estate and the rents and profits of such 
real estate to be applied towards such maintenance and allow- 
ance, as to the Court shall from time to time seem just and rea- 
sonable.” These provisions strongly indicate, it seems to me, 
that what the legislature had in mind was a periodical allowance. 
The provision authorizing the Court to require security has refer- 
ence to a periodical allowance and not to an allowance in gross. 
Further, the property authorized to be sequestered, to-wit, the 
personal estate and the rents and profits of the real estate, is 
directed to be applied towards the allowance as to the Court shall 
from time to time seem just and reasonable. See, in this con- 
nection, Calame v. Calame, 25 N. J. Eq. 548. 

In many of the States statutes have been enacted conferring in 
express terms the power now under consideration. Decisions of 
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the eourts of those states upon the same or similar questions are 
obviously of no assistance in this case since thev are based upon 
those statutes. The statute in Massachusetts, (General Statutes 
of 1860, Chap. 107) upon which the ruling in Burrows r. Pur- 
ple, 107 Mass. 431, is ba-ed, differed from our statute in some 
essential particulars, as, for example, in providing (Section 43) 
that “the court may further decree” to the wife “such part of 
the personal estate of the hushand and such alimony out of his 
estate as it deems just and reasonable,” thus indicating clearly 
an intent to authorize an award of personal property, at least, in 
kind and by way of division and thereby aiding the inference 
that something more than strict alimony was intended. Again, 
section 44, “When a divorce is decreed for any of the causes 
mentioned in sections 7 and 10, the court granting it may decree 
alimony to the wife, or any share of her estate in the nature of 
alimony to the husband,” and section 45, “The court may en- 
force decrees made for allowance, alimony, or allowance in the 
nature of alimony pending libels, or upon or after final decrees 
of divorce, in the same manner as decrees are enforced in 
equity.” In view of these provisions, the decisions in the Massa- 
chusetts cases can not, it seems to me, be invoked in aid of the 
construction contended for by the libellant. 

The stavutes in Illinois, California and South Dakota are sim- 
ilar to ours and the decisions cited by the majority from the 
courts of those states are undoubtcdly authorities in support of 
the conclusion reached by it. The reasoning employed in those 
decisions is, however, unsatisfactory to me and, with respect, I 
decline to follow them. 

While there may have been others, but two cases in this juris- 
diction have been called to my attention in which the trial court 
made an award in gross, and in each of those cases exceptions 
were noted and taken to the Supreme Court contesting the 
power to make the award. The cases, however, were disposed of 
on other issues, 

To say that as a matter of public policy there is no sound ob- 
jection to the existence of the power to award alimony in gross 
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or to the exercise of such power in proper cases, furnishes no 
assistance in the construction of the statute or in the determina- 
tion of the question as to whether or not the power does exist. 

In my opinion, the case should be remanded to the Circuit 
Court with instructions to decree a periodical allowance for the 
wife for her support, payable until further order of the Court. 


IN THE MATTER OF THE ESTATE OF R. W. HOLT, 
deceased. 


APPEAL FROM Crecuir Juper, First Crrourr. 
Susmirrep Marca 7, 1902. Dromen Arri 7, 1902. 


Frear, C.J., GarprairH anD Perry, JJ. 


The absence of a transcript of the evidence is not sufficient ground 
for the dismissal of an appeal when the transcript is not necessary 
to a disposal of the case on ite merits. 


If a trustee has overpaid a beneficiary entitled to the income for life, 
he or his successor in the trust may recoup himself out of future 
income to which such beneficiary would otherwise be entitled. 


OPINION OF THE COURT BY FREAR, C.J. 


The appellees first moved to dismiss the appeal on the ground 
that no transcript of the evidence was on file. We held that that 
was not sufficient ground unless the evidence was necessary to 
enable the court to dispose of the appeal on its merits and that 
the absence of the evidence would merely deprive the appellant 
of its benefit in so far as he might be obliged to rely on it. The 
case was then heard on its merits and we are of the opinion that 
the evidence is not needed in this court under the circumstances. 


IN RE ESTATE OF HOLT. 165 


The main question is whether, when one trustee has overpaid 
beneficiaries entitled to the income for life, a succeeding trustee 
may withhold from those beneficiaries an equal amount of the 
income to make good the corpus of the trust for the benefit of 
the remaindermen. 

The last annual account of the former trustee had been ap- 
proved, his resignation accepted, and Henry Smith, the present 
trustee, appointed, and the former trustee ordered to file a sup- 
plementary account to date, which he did, but that account had 
not been approved. The present trustee in his first annual ac- 
count showed that he witiheld from the income of the estate 
$2,114.70 which he contended his predecessor in the trust had 
overpaid out of the corpus to the life beneficiaries, J. D. and J. 
R. Holt. These beneficiaries objected and the matter was re- 
ferred to a master, who found that the amount in dispute had 
heen paid to them by the former trustee in excess of the income 
actually received during the period covered by the supplementary 
account, though the amount was due and collectible at the time 
of the transfer to the new trustee, and that this came about be- 
cause the beneficiaries needed income monthly while the rents 
and interest which made up the income of the trust were payable 
semi-annually, and also because there had been some delay in 
collecting the rent on a new lease owing to delay in the execution 
of the lease on account of the temporary absence of one of the 
lessors. No exceptions were taken to the master’s findings of 
fact, but it was contended, and the Judge held, that as the 
former trustee had paid out of the estate what he was not author- 
ized by law to pay, it must be regarded as a personal advance, 
that he could not reimburse himself out of subsequent income 
but that he stood in the position of any other creditor and that 
his successor in the trust could not act as a collector for him out 
of the trust funds and that he should pay over to the life bene- 
ficiaries the amount in dispute. The trustee appealed. 

It seems to us that sufficient regard was not paid to the nature 
of a trust and the duties of trustees and those who acquiesce in 
or profit by a breach of the trust. The trustee was trustee for 


166 APRIL, 1902. 


the remaindermen as well as for the life beneficiaries. The latter 
received the whole benefit of the breach. The new trustee was 
not acting merely as a collector for his predecessor but for the 
benefit of the remaindermen. There can be no doubt that if 
there had been no change of trustees, the trustee could retain 
future income to the amount of the overpayments. In Livesey v. 
Livesey, 3 Russ. 287, an executrix who had prematurely paid an 
annuity to one beneficiary for two years out of what was payable 
to another beneficiary, was allowed to retain the amount out of 
future installments. “The effect of the order” was merely that 
the “sum, so paid, shall be considered in account with the ex- 
ecutrix, and taken as a part-payment of the bequest as now ascer- 
tained.” See also Dibbs v. Goren, 11 Beav. 483; Cooper v. 
Pitcher, 4 Hare 485; Jaeubs v. Rylance, L. R. 17 Eq. Cas. 343; 
Booth v. Booth, 1 Beav. 126; Greenwood v. Wakeford, Id. 576; 
2 Perry, Trusts, § 931; Lewin, Trusts, 8th ed., p. 356. We can- 
not see any satisfactory reason for holding differently where 
there has been a change of trustees. The duty of the trustee to 
the remaindermen is the same and the liability of the benefici- 
aries who received the benefit of the misapplication is the same. 
See Greenwood v. Wakeford, supra; Woodyatt v. Gresley, 8 
Sim. 180. 

The appeal is sustained, the order appealed from reversed and 
the case remitted to the Circuit Judge for further proceedings 
consistent with the foregoing opinion. 

Fitch & Thompson for the cestuis que trust. 

Holmes & Stanley for the trustee. 
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F. WUNDENBERG, TRUSTEE, r. GEORGE MARKHAM. 
ÅPPEAL FROM Circuit JUDGE, First Crrovrr. 


Susurrrep Marcu 11, 1902. Dercipep APRIL 7, 1902. 
Frear, C.J., GALBRAITH AND Perry, JJ. 


Ordinarily a court of equity will not enjoin the commission of a tres- 
pass upon land, when the title has not been tried at law; but if 
the acts or threatened acts are such as to cause irreparable injury, 
an injunction, at least pending legal proceedings for the determin- 
ation of the title, will be granted. 


The facts stated in the bill held not to constitute a case of irreparable 
injury. 


An injunction will not be used to take property out of the possession 
of one party and put it into that of enother. 


Where the injury apprehended from a trespass or threatened trespass 
is not serious nor in its nature irreparable, but the main object of 
the suit is to settle the title, a court of equity ought not to inter- 
fere by injunction, even if the respondent be insolvent. 


OPINION OF THE COURT BY PERRY, J. 


Appeal from a decree sustaining a demurrer and dismissing 
the bill on the ground that the complainant has a plain, speedy 
and adequate remedy atlaw. The bill avers that one J. H. Cum- 
mings has for several months last past been in possession of cer- 
tain premises described and that such occupation was without 
right or claim of right on Cummings’ part; that on November 
21, 1901, complainant removed Cummings’ goods and chattels 
from the premises and took exclusive possession of such premises; 
that thereafter, on the same day, respondent together with Cum- 
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mings, who acted as his servant, entered and took and held 
forcible possession of the premiscs and excluded complainant 
therefrom, though respondent has no right, title or interest in 
or to the Jand or right to the possession thereof; that the re- 
spondent’s only claim is under a pretended deed, a suit for the 
cancellation of which has been instituted; that even if the deed 
is valid, respondent has no right of possession; that complainant 
has agreed to lease the premises to one Mendonca and put the 
latter in possession on November 21, 1901; that respondent has 
ejected Mendonca, that the latter demands of the complainant to 
be placed in quiet possession and in the meantime refuses to pay 
the rent agreed upon; that the buildings on the premises are in 
a dilapidated condition, that it is necessary to make immediate 
repairs in order to prevent a forfeiture of the lease under which 
complainant holds and that the lessor has threatened to enforce 
forfeiture for breach of the covenant to repair; and that re- 
spondent is a person without property and pecuniarily irrespons- 
ible and unable to respond in damages for the injury caused. 
The prayer is that respondent be enjoined from going upon the 
premises and from interfering with plaintiff therein. 


The jurisdiction in equity is sought to be sustained on the 
grounds of irreparable injury and insolvency of the respondent. 
Ordinarily a court of equity will not enjoin the commission of a 
trespass upon land, when the title has not been tried at law; but 
if the acta or threatened acts of the respondent are such as to 
cause irreparable injury, an injunction at least pending legal pro- 
ceedings for the determination of the title, will be granted be- 
cause adequate redress cannot be had at law. Hhrardt v. Boaro, 
113 U. S. 537; Barr v. Trades Council, 58 N. J. Eq. 101; 2 
Story Eq. Jur., § 928. In our opinion, however, the facts stated 
in the bill do not make out a case of irreparable injury. Posses- 
sion of the land, as also damages for its detention, can be recov- 
ered in an action of ejectment; and even if a forfeiture of the 
lease is enforced against the complainant and such forfeiture is 
caused by the wrongful acts or negligence of the respondent, the 
loss to the complainant is capable of ascertainment in terms of 
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money and judgment for the amount of such loss may be recov- 
ered at law. Moreover the complainant in this case not only has 
not tried his title at law but, upon his own showing, is and for 
several months last past has been out of possession. Respondent 
is in possession. Under these circumstances, equity will not in- 
terfere. “The plaintiff was out of possession when he instituted 
this suit, and by the prayer of this bill he attempts to regain pos- 
session by means of the injunction asked for. In other words, 
the effort is to restore the plaintiff, by injunction, to rights of 
which he lad been deprived. The function of an injunction is 
to afford preventive relief, not to redress alleged wrongs which 
have been committed already. An injunction will not be used 
to take property out of the possession of one party and put it 
into that of another.”—Lacassagne v. Chapuis, 144 U. S. 119, 
124. See also Spelling on Injunctions, § 368. 


As to the insolvency of the respondent. The authorities on 
this subject are not uniform. Many expressions are to be found 
in decisions to the effect that equity will enjoin the commission 
of a trespass where the trespasser is insolvent, this on the theory 
that a judgment at law will not under the circumstances furnish 
adequate redress. These expressions are generally dicta, found 
either in cases where the injunction was granted on some other 
ground, as, for example, of irreparable injury or to avoid a 
multiplicity of suits, or in cases where the injunction was re- 
fused. In some instances, however, they are actual decisions. 
On the other hand it has been held, and we think it to be the 
better rule, that the insolvency of the respondent is not of itself 
sufficient ground for an injunction to restrain an ordinary tres- 
pass, although in connection with other circumstances that fact 
may be given great weight in determining the exercise of the dis- 
cretion of the court. “The irresponsibility of the party is doubt- 
less one element to be weighed in these cases, but it is not de- 
cisive. * * * Where the injury epprehended is not serious 
nor in its nature irreparable, but the main object of a suit would 
be to settle the title, a court of equity, we think, ought not to 
interfere by injunction, even if the defendant be insolvent.” — 
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Morgan v. Palmer, 48 N. H. 336. ‘The main issue between the 

parties in the present case being as to the title, and the object of 

the suit being to transfer the possession and no irreparable in- 

jury being shown, we think that the mere fact of the respondent’s 

insolvency is not sufficient to warrant interference by injunction, 
The decree appealed from is affirmed. 


J. A. Magoon & T. I. Dillon for complainant. 
G. d. Davis for respondent. 


TRENE IT HOLLOWAY r. CHAS. A. BROWN. 


Error to Crrccurr Junar, Frest Crrcurr. 
Svsmitrep Marca 12, 1902. Dercipep APRIL 7, 1902. 


Frear, C.J., GALBRAITH AnD Perry, JJ. 


A writ of error may issue from this Court to a Circuit Judge sitting, in 
Probate, at Chambers. 

A Circuit Judge, at Chambers, has no jurisdiction to revise or modify - 
a decree of divorce rendered in the Circuit Court. 


The consent of the parties cannot give the Judge or Court jurisdiction 
over the subject matter of a controversy. 


OPINION OF THE COURT BY GALBRAITH, J. 


The defendant in error filed a petition in the Probate Court 
of the First Circuit, at Chambers, alleging in part that on No- 
vember 18th, 1898, Irene Ii Brown was appointed and qualified 
as the guardian of George Ii and Francis Hyde li Brown, the 
children of petitioner and said Irene Ji Brown, and that no pro- 
vision was made for petitioner to visit said children; that Irene 
Ji Brown has since her appointment as guardian married one Car] 
Holloway; that the said guardian is contemplating a visit to Cal- 


HOLLOWAY r. BROWN. 171 


ifornia, and praying for an order appointing such time for the 
petitioner to see said children as the court shall deem proper and 
that the court further order that the custody of said children be 
awarded to the petitioner during the absence of their said 
guardian. 


The plaintiff in error answered this petition admitting her 
marriage to Holloway and her appointment as guardian and 
that no provision was made for the petitioner to visit the children 
and that no request for such provision was made by him and 
that she contemplated a visit to California and alleged that on 
May 27th, 1898, by the Cirenit Court of the First Circuit she 
was granted an absolute divorce from the petitioner and that by 
the decree of divorce she was given the care and custody of said 
minors and that since said date she has had the continuous care 
and custody of them; that the petitioner also has married again; 
that it is not for the benefit of said children that their custody 
be given to petitioner and that said minors do not desire their 
care and custody changed. 

At the hearing the Circuit Judge expressed grave doubts of 
his jurisdiction in Probate to make the order but on consent of 
Mrs. Holloway he did make an order fixing a time for the peti- 
tioner to see said children and awarding him their care and cus- 
tody for such time. 

Mrs. Holloway afterwards sued out a writ of error from this 
court assigning as error (1) that the Circuit Judge sitting in pro- 
bate had no jurisdiction “to make and render said order and de- 
cree,” (2) “that the said order and decree was and is absolutely 
void.” 

On the hearing in this court the defendant in error presented 
a motion to quash the writ on a number of grounds. The prin- 
cipal one is that no writ of error lies to review the decision, order, 
judgment or decree of a court of probate. 

It is urged in support of the motion that the provision of the 
statute authorizing appeals in probate proceedings is exclusive 
and prohibits the use of the writ of error in such cases; again, 
that a writ of error will not run to a judge of probate for the 
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reason that proceedings before him are not usually according’ to 
the course of the common law. Again it is contended that an 
analysis of the statute authorizing the writ demonstrates that 
only the common law writ of error was contemplated by the leg- 
islature enacting the statute. 


Chapter 93, Civil Laws, providing for the writ was approved 
January 11th, 1893, (Session Laws, 1892, pp. 272, 275), after 
the act to reorganize the Judiciary (Session Laws, 1892, pp. 90, 
125), in which is found the provision for appeals in probate pro- 
ceedings. was in force, and this act as passed by the legislature 
was entitled “An Act to define writs of error.” 


The first section reads: “A writ of error may be had by any 
party deeming himself aggrieved by the decision of any Justice, 
Judge or Magistrate, or by the decision of any court except the 
Supreme Court, or by the verdict of a jury, at any time before 
execution thereon is fully satisfied, within six months from the 
rendition of judgment. (Sec. 1448, C. L.) 

The third section provides that, “A writ of error may be had 
to correct any error appearing on the record, either of law or 
fact, or for any cause which might be assigned as error at com- 
mon law; provided, however, that no writ of error shall issue for 
any defect of form merely in any declaration, nor for any matter 
held for the benefit of the plaintiff in error.” (Sec. 1445, C. L.) 


A reading of the above sections seems to be a full and com- 
plete answer to all of the objections raised by the motion. The 
fact that this statute was passed subsequently to the statute pro- 
viding for appeals and exceptions is a complete refutation of the 
claim that the statute of appeals was an exclusive method of 
presenting questions in probate proceedings to the appellate court 
for review. 

Any person deeming himself aggrieved by the decision of any 
(1) Justice, (2) Judge, (3) Magistrate, (4) Court, except the 
Supreme Court, (5) or by the verdict of a jury may cause the 
writ to issue and the writ issues “to correct any error appearing 
on the record” or for any cause which might be assigned as error 
at common law. The writ authorized by this statute is broader 
than the common law writ of error and seems to cover all cases, 
except as otherwise provided in the statute, that might be brought 
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up for review by appeal or exceptions and to be a concurrent 
method, with appeal and exceptions, for presenting causes to this 
court. 

This view of the statute was announced by this Court a short 
time after the writ of error statute was enacted (1895), in a case 
wherein it was said, “But the statute now makes a writ of error 
and a bill of exceptions concurrent methods for the correcting of 
errors made in the lower courts, the conditions and limitations in 
each method being different.” Cummings v. [aukea, 10 Haw. 
1-4, 

The long established practice in this court strongly empha- 
sizes the correctness of the above interpretation. In Peacock v. 
Lovejoy, 5 Haw. 288, it was said: “The write gives times to dis- 
cover errors of law which the hurry incident to an appeal may 
have caused to be overlooked. The different remedies seem wise 
and consistent.” 

The writ has issued from this Court to review alleged errors 
in a decree in equity (Viera v. Hackfeld, 8 Haw. 436); to re- 
view proceedings in Probate in the Circuit Court (Phelps v. Car- 
ter, 9 Haw. 638); the decision of a district magistrate, (Lee Yau 
etal. v. The Republic, 11 Haw. 143); the decision of a Circuit 
Judge, (V. S. & T. Co. v. Hayashi, 13 Haw. 695); the verdict 
of a jury rendered in the Circuit Court, (Pringle v. H. M. Co., 
Id 705). 

In view of these decisions we feel conftdent in the correctness 
of our conclusion that the writ may issue to review the order or 
decree of a Circuit Judge sitting in Probate. The motion to 
quash will be denied. 

On the merits of the cause but one question is raised by the 
assignment of errors, i. e., did the Cireuit Judge, sitting in Pro- 
bate, at Chambers, have jurisdiction to make the order com- 
plained of? 

The decree of divorce was granted upon the petition of the 
plaintiff in error by the Circuit Court of the First Circuit at 
term. The defendant in error filed a written appearance in said 
action but did not contest it. The decree was granted as prayed 
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in the petition and the custody of the two minor children award- 
ed to the plaintiff. The statute authorizing this decree reads: 
“Upon annulling a marriage, or deereeing a divorce, the court 
may make such further decree az it shall deem expedient, con- 
cerning the care, custody, education and maintenance of the 
minor children of the parties, and determine with which of the 
parents the children or any of them shall remain; and the court 
may from time to time afterwards, on the petition of either of the 
parties, revise and alter such decree concerning the children, and 
make a new decree concerning the same, as the circumstances of 
the parents and the benetit of the children may require.” (Sec. 
1944, C. L.) 

This decree was not appealed from, nor has application been 
made to the court rendering it to modify or revise the same. It 
will be observed that it is the Court and not the Judge that is 
authorized to “revise and alter such decree concerning the child- 
1en.” 

The order appointing the plaintiff in error guardian of the 
wards did not in anv way revise or modify the decree of divorce 
giving her their custody. The order complained of giving the 
defendant in error their custody for certain time did change, 
revise and modify the decree of divorce. 

No statute has been called to our attention giving the Judge 
of Prohate specific authority to make the order in question. The 
defendant in error in supporting the order seems to rely on two 
grounds; (1) the general jurisdiction of the Probate Court over 
the person and estates of minors; (2) the consent of the plaintiff 
in error to the making of the order. 

The order cannot be supported on either of these grounds. The 
status of these minors and their custody was determined by the 
decree of the Circuit Court, at tcrm, the only court having juris- 
diction of the subject matter, and of the persons of the parties. 
The same court is given specific authority to “revise and alter 
such decree concerning the children” but a probate judge has no 
such authority and cannot make a legal order changing the cus- 
iody of the children. A well considered case on this question is 
Hoffman v. Hoffman, 15 Ohio State 427. Nor could the con- 
sent of the plaintiff in error give the Probate Judge power to 
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make the order. It is an elementary principle that consent of 
parties cannot give a judge or court jurisdiction of the subject 
matter of a controversy. Est. of Bishop, 11 Haw. 33; Tong 
On r. Tai Kee, 11 Ilaw. 424. 

The cause is remanded to the Judge of the First Cireuit Court, 
at Chambers, in Probate, with direction to set aside and vacate 
the order set out in the petition for writ of error and to dismiss 
the defendant in error’s petition for said order. 

Robertson & Wilder for plaintiff in error. 

Magoon & Dillon for defendant in error. 


S. TOMIKAW.A v. U. GAMA. 
APPEAL FROM Circuit Jrpe@e, Fourra Crrcuit. 
Svs{nirren Marcu 5, 1902. Decipep Aprit 11, 1902. 


Frear, C.J., GALBRAITH AND Perry, JJ. 


In a suit for the specific performance of a contract for the sale of land, 
held, that, assuming that time was originally intended to be of 
the essence of the contract, the provisions in this respect were 
waived by the seller by the acceptance of installments on account 


of the purchase price after the time specified for their payment had 
passed, 


OPINION OF THE COURT BY PERRY, J. 


Bill in equity for the specific performance of a contract for 
the sale ot certain land situate at Olaa, Hawaii. The court be- 
low, after trial and reference to a Master to ascertain the amount 
due on the contract by complainant to respondent and after re- 
port stating such amount to be $833.35 and confirmation thereof, 
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decreed specific performance of the agreement to convey upon 
payment by the complainant of the amount so found to be due. 
From that deeree respondent appealed. 

The defense mainly relied upon is that the complainant failed 
to pay certain of the installments of the purchase price at the 
times agreed upon and that time was of the essence of the con- 
tract. The purehase price was $3950 and this sum, as was 
specified in the agreement, was to be paid on certain dates named 
in installments varving from $10 to $1350 cach. Tomikawa was 
to have immediate possession of the land and use the fruits and 
profits thereof subject to the conditions of the agreement. The 
instrument also contained the following: “In the event of a 
failure to comply with the terms and conditions herein contained 
by the said party of the second part, the said party of the first 
part shall be released from all obligations in law and equity to 
convey the said property and the said party of the second part 
shall forfeit all right thereto together with all improvements 
made or erected thereon and all moneys paid hereunder, And 
the said party of the first part on receiving such payments at 
the timc and in the manner above set out agrees to execnte and 
deliver to the said party of the second part * * * 
and sufficient deed,” ete. It is undisputed that the complainant 
failed to strictly perform his part of the contract as to the time 


a good 


of payment. 


In equity time is not regarded as of the essence of a contract 
unless an intention to make it so clearly appears. Bohnenberg 
t. Zimmermann, 13 Haw. 4, 6. The question of how the agree- 
ment in the case at bar should be construed in this respect is, 
perhaps, susceptible of argument on both sides; but it need not 
he decided. .Assuming that originally it was the intention of the 
parties to make time an essential, the evidence clearly shows that 
in that respect the provisions of the contract were subsequently 
waived by the respondent. Of eightcen installments paid and 
accepted on account of the purchase price and ranging in amount 
from $10 to #460, one only was paid on the day named; all of 
the others were paid after the time specified, some of them sev- 
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eral months after they became due. Four at least of the later 
payments were in lump sums and were made and received gen- 
erally on account of the existing indebtedness without any at- 
tempt to apply them specifically to certain of the installments 
due. Interest was paid and accepted on some of the overdue 
items. < 


According to the contract, which was entered into in August, 
1896, the payment of the purchase price should have been com- 
pleted on March 15, 1899. In August, 1900, many installments 
being then overdue, respondent made several demands upon com- 
plainant for payment. On the 2nd of that month $200 was paid 
on account. Gama or his agent still regarded the contract as in 
force, for a few days later the latter said to one representing 
Tomikawa that if the claim was paid in full “then I would not 
take any steps to sue in anything, but if you hesitate to do any- 
thing T will say that I will call the contract forfeited.” On 
August 17, $800 was paid, not for an extension of time, as now 
claimed by the respondent, but on account of the purchase price 
as the evidence abundantly shows. ‘The parties at the time sign- 
ed a memorandum whereby, after reciting that Gama was “the 
holder of certain claims” against Tomikawa and that the latter 
was not “in possession of immediate funds with which to pay 
said claims,” it was “agreed by and between the parties hereto 
that upon the payment of the sum of $800 upon the execution 
of this memorandum, the receipt of which is hereby acknowl- 
edged, the party of the first part” (Gama) “agrees, in considera- 
tion of the above payment, not to make any further demands 
against the said J. W. Mason” (representative of Tomikawa) 
“for the period of forty-five days from the date of this memoran- 
dum.” On October 1, 1900, $300 more was paid on account of 
the purchase price and the following, unsigned, was endorsed on 
the instrument last referred to: “From Oct. 1st an extension of 
30 days. $300 paid.” 

On behalf of the respondent it is contended that by the execu- 
tion of the memorandum the parties agreed to make time of the 
essences of the original contract and to place it within the power’ 

12-p 
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of Gama to enforce a forfeiture in case of failure on Tomikawa’s 
part to pay the balance due within the forty-five days and the 
thirty days additional. The language of the memorandum seems 
to us to be incapable of this construction. We do not <o con- 
struc it. All that Gama thereby agreed to do was “not to make 
any further demands” during the periods named. The word 
“demands” here means requests for payment of claims referred 
to in the memorandum. 

Until December 27, 1900, the contract was regarded hy 
Gama, as well as by Tomikawa, a~ being in force. This is shown 
by the fact that on that date Gama wrote to Mason, giving notice 
that the contract “is hereby reseinded and avoided,” stating h's 
reason for the action and adding: “I hereby declare all rights 
on your behalf forfeited and annulled and all agreements con- 
verning the said Jand made since said date are also declared for- 
feited tor like reasons.” Mason, on behalf of Tomikawa, had, 
either on that same dav or on the day previons, offered (though 
without a tender in coin) to pay to Gama’s agent the whole 
amount due under the contract, this being in answer to a sug- 
gestion of Gaina’s agent that he would execute a deed on pay- 
meut of $2000 in addition to the balance due. This suit was 
filed on December 31, 1900. 


It is further contended that the complainant abandoned the 
contract some time before its forfeiture was declared. Upon the 
evidence we find that there was no such abandonment. 

Some miner points have been presented on behalf of the ap- 
pellant. In passing upon them we refer briefly to a few only. 
The fact that the complamant testified at the trial that the 
amount due under the agreement was $1290.75 and that he was 
willing to pay that sum, docs not estop him from claiming the 
benefit of the Master’s finding that the sum due is $833.35. No 
attempt is made to show that the Master’s finding was not in fact 
correct; it was confirmed by the court. The Master was properly 
authorized to take evidence on the issues of fact referred to him. 
17 Encycl. Pl. & Pr. 983. The question as to the irregularity 
of the proceedings had before the Master because of his failure 
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to take an oath before receiving the evidence, was waived by a 
stipulation entered into by the parties and now on file. 
The decree appealed from is affirmed. 


Smith & Parsons for complainant. 


W. S. Wisc and Fitch & Thompson for respondent. 


JOHN T. BAKER v. MILIAMA PUNI. 
ÅPPEAL FROM Craecurt Juner, Fourra Crrcurr. 
Susurrrep Marca 5, 1902. Decipep Aprin 14, 1902. 


Frear, C.J., ann Perry, J. 


One who has the fee in one half and remainder in the other half of a 
piece of land may have partition as against the life-tenant of the 
latter half. 

A conveyance in fee simple with a reservation or exception of a right 
in the grantor “to jointly use and occupy said property during her 
natural life, together with the grantee,” does not leave in the 
grantor a life interest in more than one half tha property, nor does 
it create such a personal relation between the grantor and grantee, 
who were mother and daughter, as to prevent the latter from 
alienating her interest. 


OPINION OF THE COURT BY FREAR, C.J. 


This is a suit for the partition of certain land at Kukuau, Hilo, 
Hawaii, covered by R. P. 4,523, L. C. A. 234, and containing 
56-100 ef an acre, and the question is whether the estates of the 
plaintiff and defendant are such as can be partitioned. 

The defendant, who was formerly sole owner, conveyed by 
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warranty deed this land “with all the privileges thereunto be- 
longing or in any wise appertaining” to her daughter and “her 
heirs and assigns forever,” but inserted in the deed after the war- 
ranty clause the following: “And the said Miliani Puni the 
grantor herein expressly reserves the right to jointly use and oc- 
cupy said property during her natural life, together with the 
grantee.” Afterwards the daughter by warranty deed in sim- 
ular language conveyed the land to the plaintiff, but after the 
covenant that the land was free of all incumbrances inserted the 
following: “save and except that the grantor herein reserve to 
Miliama Puni of Hilo, Hawaii, Hawaiian Islands, the right to 
jointly use and occupy the same during her natural life.” 


The reservation in the daughter’s deed of course did not affect 
the mother. Tt operated at most merely as an exception to what 
was granted so as to relieve the daughter from liability on her 
covenants after in terms granting the whole land in fee to the 
plaintiff. The plaintiff stands in the daughter’s place, except 
that he would now be a tenant in common with the defendant 
if the daughter had been a joint tenant with her. The question 
is, what estates did the mother and daughter have after the exe- 
cution of the mother’s deed? 

Tf the daughter had a fee simple subject to a life estate in the 
mother in one-half of the land, then each would have a present 
right of possession and could sue for a partition. Allen v. Libbey, 
140 Mass. 82. This was the view taken by a former Circuit 
Judge on demurrer, but the present Circuit Judge, after a hear- 
ing on the merits, took the view that the defendant retained a 
life interest in the whole of the land and that her daughter, and 
afterwards the plaintiff, took merely an estate in futuro and that 
therefore the latter was not entitled to a partition. It is from 
the decree based on this view dismissing the bill that the plain- 
tiff appeals. 

We need not express. an opinion as to the effect or meaning of 
the clause of reservation or exception in the mother’s deed. It 
seems to he agreed by counsel that it operated to give or leave to 
her a life estate. In our opinion it did not give or leave to her 
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a life estate in more than one-half of the land. The clause pur- 
ports to do no more than reserve to her “the right to jointly use 
and occupy said property during her natural life, together with 
the grantce.” The land had in terms been granted absolutely 
in fee simple. The clause in question then at most gave or left 
to the grantor the right to use and occupy the land with the 
grantee. The grantee was not, as held by the Circuit Judge, 
given merely an estate in futuro with permission to live with the 
grantor during the latter’s life, if she care to. 

Nor can we hold, as contended by counsel, that the joint occu- 
paney contemplated. was of such a personal nature as not to per- 
mit of an alienation of the daughter’s interest or at least an occu- 
paney by a stranger in her place. ‘The mother very likely did 
not contemplate the possibility that her daughter might convey 
her interest, but she did not effectually provide against such a 
contingency, assuming that she could have done so consistently 
with the rules of law. It is true, as suggested by counsel, that 
the words “heirs and assigns” are not found after the words 
“grantee” in this clause. But this would if anything tend to 
show that the grantor could not occupy after the death of the 
grantee or a conveyance by her rather than that the grantee’s 
rights could not pass to others by descent or conveyance during 
the grantor’s life. For, as already stated, the conveyance was to 
the grantee absolutely in fee simple, and the grantor thereafter 
had merely what she reserved or excepted, that is, a right to 
jointly use and occupy with the grantee. However, we think 
there was no intention to limit the grantor’s use and occupancy 
to the grantee’s life or to the period of her ownership or occu- 
pancy. 

The appeal is sustained, the decree appealed from reversed and 
the case remitted to the Circuit Judge for further proceedings 
consistent with the foregoing opinion. 


Chas. M. Le Blond and Smith & Parsons for plaintiff. 
W. S. Wise and Fitch & Thompson for defendant. 
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A. W. VALKENBERG v. TREASURER of the Territory of 


Hawaii. 


AprraL FROM THE ÅSSESSMENT oF STAMP DUTY MADE BY THE 
TREASURER. 


Susuirrep Marcu 18, 1902. Decipep Aprit 14, 1902. 


FREAR, C.J., GALBRAITH AND Perry, JJ. 


A proxy, or written authority, of a sharehcldes in a corporation 
empowering another to vote his stock at a designated meeting, or 
meetings, of the stockholders of the corporation is not a power of 
attorney within the intent and meaning of section 941, C. L., and 
is not subject to the stamp duty imposed by saa statute. 


OPINION OF THE COURT BY GALBRAITH, J. 


The appellant, a shareholder in a Hawaiian corporation, ap- 
pointed a third party his agent, or proxy, to act and vote for him 
at a designated meeting of the stockholders of the corporation. 
The appointment was in writing and in form bore some re- 
semblance to a power of attorney but was not under seal or 
acknowledged It was headed “Stockholder’s proxy.” The 
Treasurer of the Territory, ruled that this writing was a power 
of attorney and subject to a stamp duty of $1.00 nnder Section 
941, C. I. The appellant being dissatisfied with this ruling 
paid the duty and perfected an appeal to this court as provided 
in Sec. 931, C. L. 

This appeal presents for construction one of the previsions of 
the statute providing for stamp duties on certain written instru- 
ments (Chapter 64, C. L.). The first section of this statute reads: 


“From and after the coming into operation of this Act, there 
shall be due and payable to the Government in respect of the 
several deeds, documents, and instruments mentioned and spec- 
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ified in the schedule hereunder written, the several sums of 
money for stamp duty set forth in said schedule.” (Sec. 918, 
C. L.) 

One item of the schedule, and the one under which the writ- 
ten instrument given by the appellant was taxed, is as follows: 
“Power of attorney ........sesnessroseesererorees $1.00” 
(See. 941, O. L.) 

“It is a general rule,” says Mr. Justice Story, “in the interpre- 
tation of all statutes levying taxes or duties upon subjects or cit- 
izens not to extend their provisions by implication beyond the 
clear import of the language used or to enlarge their operation 
so as to embrace matters not specifically pointed out, although 
standing upon a close analogy. In every case, therefore, of 
doubt, such statutes levying taxes or duties are construed most 
strongly against the Government and in favor of the subject or 
citizen, because burdens are not to be imposed or presumed to 
he imposed beyond what the statutes expressly and clearly im- 
port.” United States v. Wigglesworth, 2 Story (U. S.) 369, 
373 and 374. 

Mr. Justice Agnew speaking for the Supreme Court of Penn- 
sylvania, said: “A tax law (and a stamp act for the purpose of 
revenue is such) cannot be extended by construction to things 
not named or described as the subject of taxation.” Boyd v. 
Hood, 57 Penn. St. p. 98-101. 

Each of the above cases are referred to with approval in 
Sutherland on Statutory Construction, p. 458. 

The same principles have been announced by this court, in 
construing the statute under consideration as follows. “In passing 
tax bills legislatures are presumed to be careful to include in the 
schedules all the items upon which they intend a tax to be levied, 
and to express themselves so clearly that there can be no reason- 
able doubt as to the articles intended to be taxed. Statutes im- 
posing taxes ought not to be construed so as to include articles 
or (in this case) instrnments not clearly coming within them. 
For instance, a statute levying a tax on horses would not include 
mules, and one levying a tax on mules would not include asses.” 
The Minister v. Bishop & Co., 3 Haw. 798, 794. 

There is some resemblance between a power of attorney and 
a proxy, (possibly as much as between a horse and a mule). 
Each, when in writing, is the evidence of the authority of the 
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person named therein to do some specified act or thing for and in 
the place of the person issuing it. With this likeness the re- 
semblance disappears as distinctly as the similarity between the 
horse and his meek relation. They differ not only in the object 
and purpose for which they are given but in the formality of 
their execution, The one is usually executed with the same 
formality as a deed and the other is not. This difference is well 
understood in the business community. No business man of 
ordinary intelligence would speak of giving a proxy to authorize 
another to convey his land. Nor would he think of giving a 
power of attorney to authorize one to vote his stock in a corpor- 
ation meeting. The members of the legislature that enacted this 
statute are presumed to have been men of ordinary intelligence 
and to have known the well understood difference between a 
proxy and power of attorney. That a proxy was not named in 
the schedule by specific and clear language must be taken as con- 
clusive evidence of the intention of the legislature not to include 
such instrument among the subjects of taxation, Any other 
conclusion would be extending the provisions of the statute by 
implication beyond the clear import of the language used and 
enlarging their operation, on the theory of analogy, so as to 
embrace matters not specifically pointed out and a construction 
of the statute most strongly against the citizen in direct violation 
of the rules of interpretation herein before cited. 

We conclude that the proxy or instrument submitted was not 
subject to the stamp duty collected by the Treasurer. 

Let judgment be entered accordingly. 

Smith & Lewis for appellant. 

I. P. Dole, Attorney-General, for the Treasurer. 


CONCURRING OPINION OF FREAR, C.J. 


There is no doubt that, technically speaking, a proxy is a 
power of attorney, as it is a writtcn authority to one to act in the 
place of another; and for this reason my first impression was 
that it would have to be stamped under the statute. But upon 
reflection L have come to a different conclusion. 
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The question is not merely whether a proxy is a power of 
attorney, but whether the legislature intended it to be taxed 
under that head. The statute must be construed strictly and not 
made to cover objects not clearly within the intention of the 
legislature. It seems to me that proxies are of such common 
use and so universally considered as constituting a class by them- 
selves, as well as known by a special name, that the legislature 
would have shown clearly that it meant to tax them if it really 
did mean to. This line of reasoning was adopted in Minister of 
Finance v. Bishop & Co., 3 Haw. 793, in a case so analoguous 
to this as to make it almost an authority in the present case. In 
that case it was held that neither promissory notes, checks nor 
certificates of deposit were “agreements” within the meaning of 
the stamp act, although they all were agreements technically 
speaking; also that a check was not a “bill of exchange” within 
the meaning of that act, though it was technically a bill of ex- 
change; and that a certificate of deposit was not a “promissory 
note” under the statute, although it was governed by the rules 
applicable to promissory notes. The court said: 

“The words of any statute are to be taken in their ordinary 
and usual signification, and although a promissory note is an 
agreement to pay money, yet, no one in reading this statute, 
would consider the word ‘agreement’ as used therein to have such 


a signification as would include either of hie instruments which 
are the subjects of our consideration. * * 


“It is true that a check has been asserted to be a bill of ex- 
change. * * * But checks are a species of paper of such 
common use that if the legislature had intended to include them 
they would have mentioned them by their name. In common 
language, no one, speaking of a pues of exchange would be under- 
stood as meaning a check, * * 

“The Act is to be taken strictly; none of the expressions of 
this Act are strictly and technically applicable to certificates of 
deposit. In this country certificates of deposit are too frequent 
and notorious a species of paper to have been omitted by mis- 
take, and it is a rule of construction that when a statute, and 
more especially a statute with penalties for neglect, specifies par- 
ticulars, all other particulars not enumerated are excluded. 

“Although certificates of deposit possess all the requisites of 
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promissory notes, and the endorsers are to be held in like man- 
ner as in ordinary promissory notes and all the rules applicable 
to promissory notcs are to be applied, when such certificates are 
sued upon, vet we cannot but think that if the legislature had 
intended to tax them by this law, they would have mentioned 
them specifically, more especially, considering the manner in 
which they had been used as currency in this kingdom.” 

The fact that, notwithstanding the frequent use of proxies in 
these islands with their great number of corporations with widely 
scattered stock, no one, so far as we are aware, has ever thought 
of stamping proxies during the quarter of a century during 
which the stamp act has been in force, until the separate pro- 
vision for stamps on proxies in the federal stamp act recently 
suggested the question, not only shows the common understand- 
ing that proxies stand in a class by themselves but also supports 
the view that the legislature did not intend that they should be 
taxed. 

We cannot get much assistance from authorities elsewhere on 
this point. In England the statute was much more explicit: 
“Letter or power of attorney made by any petty officer, seaman, 
marine, or soldier serving as a marine, or by executors or admin- 
istrators of any such person for receiving prize money, 1s.” “And 
for receiving wages, 11.” ‘Letter of attorney for the sale, trans- 
fer, acceptance or receipt of dividends of any government or 
parliamentary stocks or funds, 11. 10s.” “Letter or power of 
attorney of any other kind, or commission or factory in the 
nature thereof, and every deed or other instrument of procura- 
tion, 1], 10s.” In Monmouthshire Canal Co. v. Kendall, 4 
Barn. & Ald. 453, the question arose whether under this statute 
a proxy had to be stamped, but the court found it wnece-siry to 
pass upon it. Counsel argued that “at ali events it is an instru- 
ment of procuration,” if not a letter of attorney, for “the very 
word proxy, which is an abbreviation of the word procuracy, 
shews this.” But in The Queen r. Kelk, 12 Ad. & Ell. 559, the 
question was passed upon. The proxy was held to be “either a 
letter of attorney or an instrument of procuration.” When we 
consider the particularity of the first two clauses of the statute 
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and then the sweeping nature of the last clause, we can readily 
see how the court could come to that conclusion without militat- 
ing against the reasoning adopted in the case in the 3rd. Ha- 
waiian above cited. 


DISSENTING OPINION OF PERRY, J. 


This is an appeal from a ruling of the Treasurer to the effect 
that a certain instrument is subject to stamp duty under Section 
918 and that portion of the schedule in Section 941, Chapter 64, 
of the Civil Laws, which reads, “Power of Attorney, $1.00.” 
The instrument referred to is in the following language: 

“Stockholders Proxy. 

“Know all men by these presents, that 1, A. W. Van Valken- 
berg, do herehy constitute and appoint E. E. Paxton for me and 
in my name, place and stead, to vote as my proxy at any ordin- 
ary, extraordinary or general mecting of the stockholders of The 
B. F. Dillingham Company, Ltd., an Hawaiian corporation, held 
subsequent to this date or at any adjournment thereof (until this 
proxy has been revoked), and upon any question which may be 
brought before such meetings, including the election of direct- 
ors, according to the number of votes I should be entitled to vote 
if then personally present. 

“In Witness Whereof, I have hereunto set my hand this 8th 
day of March, A. D. 1902. 

(Signed) “A. W. Van Valkenberg.” 

A power of attorney is “an instrument authorizing a person 
to act as the agent or attorney of the person granting it.” —2 
Bouvier 714.—“A letter or power of attorney is constantly 
spoken of as the formal instrument by which an agency is cre- 
ated.”—Jb. 116. “The right on the part of the agent to act in 
the name or on behalf of another is termed his authority or 
power to act, and this, if conferred formally by an instrument in 
writing and under seal, is said to be conferred by a letter of 
attorney or power of attorney.”—1 Am. & Eng. Encycl. Law, 
2nd ed., 938. In this Territory, a power of attorney need not 
be under seal. Even in the case of a deed of land, a seal is not 
essential to validity. Wood v. Ladd, 1 Haw. 23; Campbell v. 
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Manu, 4 Haw. 459. So, also, acknowledgment or lack of ac- 
knowledgment does not determine the character of the writing. 
The instrument in the case at bar is clearly a power of attorney 
and therefore within the letter of the statute. 


It is contended, however, that, in the popular mind, proxies 
stand in a class by themselves and are never known as powers of 
attorney and that therefore the legislature, having failed to in- 
clude proxies by name, must be presumed to have intended other 
powers of attorney only, or, at least, that the matter is one in- 
volved in some doubt and that consequently the statute must be 
construed in favor of the taxpayer. 


The genera] principles applicable in the construction of doubt- 
ful tax statutes are undoubtedly stated cor.ectly in the prevail- 
ing opinions. Nevertheless, it seems to me that under the facts 
of this case the taxpayer should not prevail. ‘The general ques- 
tion of the taxability of any or all proxies is not now before us; 
the only question presented by the appeal is whether the partic- 
ular instrument above set forth is subject to the tax. I take it 
that it is recognized by the business community and by laymen 
in general as well as by lawyers that the authority to vote stock 
at all future meetings of a designated corporation may be dele- 
gated or conferred by a formal power of attorney as well as by 
the informal instrument known as a proxy. The distinction here 
sought to be drawn is recognized in, the U. S. war tax Act of 
June, 1898, in its provision imposing a tax on, “Power of attor- 
ney or proxy for voting” at corporation elections. Vol. 30, 
Statutes at Large, p. 462. The instrument under consideration 
is a forinal power of attorney, using that term even in the sense 
in which, as I believe, it is understood by laymen. That it may 
also he called a proxy cannot, under the circumstances, affect the 
result. Assuming, then, for the purposes of this case, that under 
the title, “power of attorney,” the legislature intended to tax 
only those instruments which are understood by laymen to be 
powers of attorney, the instrument in question is a power of 
attorney within the meaning of the statute. 

In The Queen v. Kelk, 12 Ad. & El. 559, a proxy was held 
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to be “either a letter of attorney or an instrument of procura- 
tion.” That case is sought to be distinguished on the ground 
that in England the statute was more explicit. The language of 
that statute (it is set forth in the opinion of the Chief Justice in 
this case) is not broader, however, than the simple title con- 
tained in ours, “Power of Attorney.” The court said: “As 
therefore, Mr. Burnaby was by the instru:rent in question sub- 
stituted for the proprietors signing, and appointed to act for 
them, we do not see how it is possible to deny that the writing 
by which he was so appointed is either a letter of attorney or an 
instrument of procuration.” ‘The case goes perhaps further than 
it is necessary to go in the present case and would seem to be 
an authority in support of the view that any proxy would be a 
power of attorney within the meaning of our statute. 


HAKALAU PLANTATION COMPANY, LIMITED, r. W. 
Z. KAHUENA, Administrator of the Estate of S. E. 
Kahuena, deceased, Kuakea, Elemakule and Kalili. 


Excertions rrom Circuit Court, Fourrn Circvrt. 


Susmirrep Marcu 7, 1902. Decrpep Aprit 16, 1902. 


Frrar, C.J., GALBRAITH AnD Perry, JJ. 


An answer of general denial (Civ. L., Secs. 1223-4) in an action to quiet 
title (Civ. L., Secs. 1773-6) does not operate as a disclaimer-—either 
as amounting to a specific denial of the plaintiff’s allegation that 
the defendant claims adversely, or as not setting forth specifically 
the defendant’s adverse claim. 

The usual code speeific answer distinguished from the general denial 
under owr satute which permits “any matter of law or fact 
whatever” te be given “as a defense in any civil action.” 
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Under either the code specific denial or our general denial, a defendant 
in an action to quiet title may, if he does not disclaim, at least 
put the plaintiff to the proof of his (plaintiff's) claim; and under 
the general denial under our statute he may also prove his own 
claim without specifically pleading it, although as a rule he cannot 
do so under the code system of pleading. 


OPINION OF THE COURT BY FREAR, C.J. 
(Galbiaith, J., dissenting.) 


This is a statutory action to quiet title under Civ. L., Ch. 113. 
The plaintiff alleged, as is usual in such cases, (1) that it had 
title, (2) that the defendants claimed adversely and (3) that 
their claim was unfounded. The defendants answered with a 
general denial. The Circuit Court, holding that this answer 
amounted to a disclaimer and that it put the defendants out of 
court, allowed the plaintiff to prove its case, and not only did not 
permit the defendants to prove any adverse claim, but refused 
to permit them to controvert the plaintiff's claim by objecting 
to the plaintiff’s offered evidence or otherwise, and finally in- 
structed the jury to find for the plaintiff. 

The question now raised on defendant’s exceptions is, what 
was the effect of their answer of gencral denial? It is contended 
that that answer amounted to a disclaimer for two reasons: (1) 
because it operated as a specific denial of the allegation in the 
complaint that the defendants claimed adversely and (2) because, 
from the nature of an action to quiet title, the defendant must 
in answering either disclaim or set out his claim, and that if he 
does not do the latter he must be taken to have done the former. 
We cannot sustain either contention. 

As to the first proposition—the effect of a general denial in a 
case of this kind as a mere question of pleading—two classes of 
statutes must be distinguished. First, the usual provisions in 
the code states, which require that the answer shall contain (1) 
a general or specific denial of each material allegation of the com- 
plaint controverted by the defendant, or any knowledge or infor- 
mation thereof sufficient to form a belief; (2) a statement of any 
new matter constituting a defense or (3) counter-claim, in or- 
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dinary and concise language without repetition; and, secondly, 
provisions, such as are found in our statutes, which provide 
merely for an answer “denying the truth of the facts stated in 
the petition” and that under such an answer “the defendant may 
give in evidence, as a defense to any civil action, any matter of 
law or fact whatever.” Civ. L., Secs. 1228, 1224. The code 
evstem is essentially one of specific pleading. It contemplates 
all sorts of answers to meet the various cases, with a view to 
apprising the plaintiff of the precise claim of the defendant. It 
requires a denial of cach material allegation of the complaint 
controverted, and if a general denial is made it is only for con- 
venience when every material allegation of the complaint is con- 
troverted, the general denial being regarded as a specific denial 
of each material allegation. Under a denial, whether general or 
specific, only the truth of the allegations made can be contro- 
verted. Many matters though properly defenses cannot be set 
up unless they go strictly to deny the truth of the allegations 
made, as, for instance, the statute of limitations or payment, 
these being regarded as “new matter” which must be specially 
set up. Moreover, under the codes, the answer is generally re- 
quired to be under oath and must therefore be particular so that 
perjury can be assigned on it if false in any respect. See, in 
general, Bliss, Code P1., Ch. XVI et seg. Under statutes like 
ours, however, there is but one form of answer provided for, a 
general denial, whether others are permissible or not, and it is 
expressly provided that under it any matter of law or fact what- 
ever may be set up by way of defense. It need not be and in 
practice is not under oath. It is intended to be and is in practice 
used merely as a means of denying the plaintiff’s right of action 
and the defendant’s liability gencrally, and not as denying each 
allegation of the complaint specifically. In this respect it is 
much like the general issue, as the latter gradually grew to be 
at common law, so far as the matters that can be set up under 
it are concerned. Accordingly many matters can be set up 
under it, such as the statute of limitations and payment, which, 
as we have seen, can not as a rule be set up under the codes 
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unless specially pleaded. It is true, notice must, or at least for- 
merly had to be given here of these defenses, but that was not 
under the statute but by rule of court. It is true also that a 
set-off can not be set up under a general denial, but that is be- 
cause it is not a matter of defense to the claim sued on but rather 
in the nature of a cross-complaint. Lopez v. McChesney, 10 
Haw. 225, 226. 


Not a single authority has come to our notice holding under 
either of the two classes of statutes above referred to, that a gen- 
eral denial operates as a disclaimer, when the complaint contains 
an allegation that the defendant claims an interest. The statute 
in California is of the first class. Under that, in Hider v. 
Spinks, 53 Cal. 298, the majority of the court held that the 
allegation that defendants claimed an interest was not material 
and that therefore the general denial was not a disclaimer, while 
the minority held that the allegation was material and that the 
general denial put it in issne but nevertheless held with the 
majority that the general denial did not operate as a disclaimer. 
The statute in Indiana is of the other class. In Ratliff v. 
Stretch, 117 Ind. 526, which was an action to quiet title under a 
statute similar to ours, the court held that it was harmless error 
to sustain a demurrer to certain affirmative answers that were 
set up in addition to a general denial, for the reason that, as the 
action was one “to quiet title, all defenses, both legal and equit- 
able, could have been given in evidence under the general de- 
nial,” citing previous Indiana cases to the same effect. 


The other contention, that the defendants put themselves out 
of court as if they had filed a disclaimer, merely because they 
did not affirmatively and specifically set up their adversé claim, 
if they had any, while at first thought equally surprising with 
the first contention in view of the past practice here, presents 
a question of considerable difficulty in view of the authorities 
elsewhere. On this question courts elsewhere seem to have taken 
all sorts of views, in many instances reversing themselves. We 
need not consider cases elsewhere that have been overruled or 
cases in which there were express or clearly implied actual dis- 
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claimers, though accompanied with affirmative answers that were 
held bad as matter of law. The question is, what are the rights 
of a defendant in an action of this kind under an answer of gen- 
eral denial? It must be conceded that Wall v. Magnes, 17 Colo. 
476, (See also Weston v. Estey, 22 Id. 334) is a strong case to 
the effect that under a statute somewhat similar to ours, a de- 
fendant cannot, in an action of this kind, even put the plaintiff 
to his proof without first pleading himself the nature of his own 
adverse claim. But there are some considerations that weaken 
the force of that decision and others that distinguish it from the 
present case. In that case, the statute, unlike ours, gave a right 
of action only to one in possession. The court looked upon the 
statute as merely recognizing the familiar chancery proceeding 
by one in possession to quiet title and based its opinion largely 
on the practice in equity. There was but one form of action 
for law and equity cases in that state. The specific answer 
usually required in the code states was required in that state. 
The authorities relied on in that case were mostly in the form 
of dicta found in cases that held that the plaintiff need not set 
forth the defendant’s claim in order to require the latter to 
answer. The court also failed to distinguish between cases in 
which the answer contained a disclaimer and those in which the 
answer merely did not set up the adverse claim affirmatively. 
The authorities relied on were United States, Missiouri, Califor- 
nia and Indiana cases. But there is much to be found in cases 
in all those jurisdictions, to say nothing of others, that goes to 
show that where there is not a disclaimer the defendant may still 
insist at least on the plaintiff’s making out his own case. 

In one of the United States cases, Stark v. Starrs, 6 Wall. 
402, the court said: 

“We do not, however, understand that the mere naked posses- 
sion of the plaintiff is sufficient to authorize him to institute the 
suit, and require an exhibition of the estate of the adverse claim- 
ant, though the language of the statute is that, ‘any person in 
possession, by himself or his tenant, may maintain’ the suit. His 


possession must be accompanied with a claim of right, that is, 
must be founded upon title, legal or equitable, and such claim or 
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title must be exhibited by the proofs, and, perhaps, in the plead- 
ings also, before the adverse claimant can be required to produce 
the evidence upon which he rests his claim of an adverse estate 
or interest.” 


In Babe v. Phelps, 65 Mo. 27, the court said: 


“Under the statute authorizing the proceeding instituted in 
this case it is made an indispensable condition, to its maintenance 
that the plaintiff should be in the actual possession of the real 
property the title of which he sceks to have quieted or settled. 
It was therefore the right of the defendant to deny, as he did in 
his answer, the fact of possession alleged by plaintiff in his peti- 
tion, and possession having been denied an issue was presented, 
which it was the duty of the court to try before making an order 
requiring defendant to institute his suit to try his title.” 


In Pennie v. Hildreth, 81 Cal. 127, the court, referring to 
the contention that an answer of general denial in an action of 
this kind presented no issue to be tried, said: 


“This is based upon the theory that in this class of cases the 
only course for a defendant to take is to set up affirmatively his 
adverse claim to the land or disclaim. They cite in support of 
this position Tompkins v. Sprout, 55 Cal. 36; People v. Center, 
66 Cal. 551. These cases do not support the position taken by 
the respondent. They simplv hold that, in order to maintain his 
defense on the ground of an adverse claim, a defendant must 
set up such claim, and that the owner in possession may require 
the nature and character of the adverse estate or interest to be 
produced, exposed, and judicially determined. But the basis of 
his right to require the adverse interest to be produced and 
adjudicated is his own interest in or ownership of the land. This 
is the one thing necessary for him to prove in order to make out 
his case. If it is denied, a material issue is raised, which casts 
upon him the burden of proving such interest or ownership. 
Until he does this, the defendant is not called upon to produce 
or prove his claim. Therefore the general denial put in issue a 
fact necessary to the plaintiff’s recovery, and the demurrer to it 
was improperly sustained. * * * The correctness of the rule 
that a plaintiff must prove, under a general denial, either that 
the defendant claims an interest in the land, or that his claim is 
unfounded, may be a matter of question; but there is no question 
‘In our minds that such an answer renders it absolutely necessary 
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for him to prove his own title or interest in the land, and that 
without such proof he is not entitled to judgment.” 

See also Wheeler v. Winnebago Paper Mills, 62 Minn. 429; 
Nklower v. Abbott, 19 Mont. 228 (47 Pac. 901). All these 
cases were decided under statutes requiring specific answers, 
They seem to show that the Colorado case was erroneous in so 
far at least as it held that a defendant could not put the plaintiff 
to his proof unless he himself affirmatively set up his adverse 
claim even though he did not disclaim. It may be that the 
weight of authority supports the Colorado case to the extent of 
holding that if the defendant does not set forth in his answer his 
adverse claim in an action of this kind under the code system 
of pleading, he can not set it up at the trial, but, in our opinion, 
the weight of authority does not go to the extent of holding, even 
under the code pleading, that he cannot, when he has not dis- 
claimed, put the plaintiff to his proof. This would seem to be 
in harmony with general principles also. For, why should a 
party who has no right, title or interest whatever in or to the 
Jand and who perhaps is not even in possession, as he is not re- 
quired to be under our statute, be permitted to put another, who 
has a claim or an interest, to the expense and annoyance of set- 
ting up and proving his claim or interest and perhaps disclosing 
what might invite other contests or prejudice him therein? Ac- 
cordingly the Cireuit Court in this case should at least have per- 
mitted the defendants to put the plaintiff to its proof of the alle- 
gations the truth of which was necessary to enable it to maintain 
its action, and for this reason at least a new trial should be 
ordered, with permission to the defendants to amend their 
answer, if necessary, in order to enable them to set up their 
adverse claim. The defendant was given such leave even in the 
Colorado case although no amendment had been prayed or grant- 
ed in the trial court. 


But under our statutes, need they amend their answer in order 
to set up their adverse claim? It may be the better doctrine or 
the better practice that defendants should be required, as is often 
held under other statutes elsewhere, to set forth in their plead- 
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ings in actions of this kind their adverse claims in order to be per- 
mitted to prove them at the trial, and perhaps this would be a 
proper subject for a rule of court, but, in our opinion, it is not 
necessary to do so under our statutes. The statute which pro- 
vides for actions of this kind does not in terms require it (any 
more than the statute that relates to actions of ejectment), al- 
though it provides that if the defendant disclaims or suffers judg- 
ment to be taken against him without answer, the plaintiff shall 
not recover costs—a very natural and proper provision in a stat- 
ute of this kind. But there is nothing expressly requiring a de- 
fendant to set forth his claim affirmatively in his answer. True, 
this is so also in most statutes of this kind elsewhere; but, where 
an affirmative plea has been held necessary elsewhere, the code 
pleading has prevailed, law and equity proceedings have been 
united, and proceedings of this kind have been treated largely 
as recognitions of former equity proceedings. With us, the dis- 
tinction between law and equity procedure has been maintained, 
actions to quiet title have been regarded as purely actions at law 
(Kahoiwai v. Limaeu, 10 Haw. 507; Flores v. Maka, 11 Id. 
512) and, what is of special importance, in any law case the 
answer, under our statute, may be a general denial under which 
“any matter of law or fact whatever” may be given as a defense. 
This provision has been regarded as applicable to all law ca-es 
and in the absence of any provision to the contrary we feel 
obliged to hold it applicable to actions to quiet title. This we 
believe has been the general understanding of the bench and the 
bar, as shown by the hitherto unquestioned practice. It seems to 
be the view taken elsewhere also under similar statutes, and this 
brings us to the Indiana cases referred to above as relied on in 
the Colorado case. In Indiana we believe there is but one form 
of action for law and equity cases, as in the code states, but the 
statute (Rev. Sts., Secs. 1070, 1072) relating to actions to quiet 
title is similar to ours and, what is of greater importance, the stat- 
ute (Sec. 1050) relating to the form of answer and what may be 
shown under a general denial is similar to ours. As shown above, 
it has been held repeatedly in that state that defendants in 
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actions of this kind need not set forth their adverse claims in 
their answers for the reason that they can present any defense 
under the general denial. We have not found any decision con- 
ira under a similar statute. 

The exceptions that raise the questions above discussed are 
sustained, the verdict and judgment below set aside and a new 
trial ordered. 

Hatch & Silliman for plaintiff. 

Smith & Parsons for defendants. 


DISSENTING OPINION OF GALBRAITH, J. 


The discussion in the majority opinion of the relative shades 
of difference and the delicate distinctions between code and 
other systems of pleading and practice is interesting and instruc- 
tive but I cannot see that it is particularly pertinent to the issue 
in this case. 

The action was brought under the provisions of Chapter 113, 
C. L. The first section of the statute (1773) authorizes the 
action to be brought “against another person, who claims ad- 
versely to the plaintiff an estate or interest in real property, for 
the purpose of determining such adverse claim.” The clear 
language of this section leaves no doubt as to the object and 
purpose of the statute. The next section (1774) provides that 
any one may be made a defendant “who has, or claims an inter- 
est in the property adverse to the plaintiff.” The last section 
(1776) reads: “If in such action the defendant disclaim in his 
answer any interest or estate in the property or suffers judgment 
to be taken against him without answer, the plaintiff shall not 
recover costs.” 

It is true that the action authorized by this statute is a civil 
action and is tried on the law side of the docket, still it is a par- 
ticular kind of civil action and is authorized by a special statute. 
Tt has been held by this court that the enactment of this statute 
did not deprive the equity courts of jurisdiction in suits to quiet 
title. It was said, “although equity has cognizance of suits to 
quiet title in lands with more extensive and complete powers, the 
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legislature has seen fit to confer upon certain law courts this 
special right of action. The existence of a remedy in equity does 
not affect the right of the plaintiffs to choose and pursue the stat- 
utory remedy. We are not to consider the effectiveness of the 
statutory remedy, or whether some other form of action would 
be better suited to this case, provided plaintiffs here have sub- 
stantially followed the statute.” Kahoiwai v. Limaeu, 10 Haw. 
507, 509. 


The provision of the statute which is claimed to authorize the 
answer of general denial in this action as in ordinary civil actions 
is found in the general statute relative to practice in courts of 
record. I contend that this action being authorized by a special 
statute is an exception to the general rules announced in section 
1224, ©. L. Itis a familiar rule for the construction of statutes 
where there is a general and a particular law covering the same 
subject that the special law will be considered as an exception to 
the general law and will control. Sutherland on Statutory Con- 
structions, Sec. 217. Again the language of Sec. 1224 is general 
in terms and contains no exceptions, still it is not of universal ap- 
plication in “civil actions.” The courts have made exceptions to 
its application. Payment is a “matter of fact and of defense” 
but evidence of payment cannot be given under the general 
denial. (Piipiilani v. Houghtailing, 11 Haw. 100.) Again set-off 
is a “matter of fact and of defense” but evidence of set-off can- 
not be given under the general issue, it must be specially plead- 
ed. (Boyd v. Kaikainahaole, 10 Haw. 456.) These decisions 
establish the fact that there are exceptions to the application of 
Sec. 1224 in ordinary “civil actions.” 


Bearing in mind the object of the statute as expressed in the 
first section and the provisions of the last section, it seems clear, 
that only two kinds of answer were contemplated by the “legisla- 
tive mind in this statutory action to quiet title,” to-wit, (1) An 
answer setting out in detail the nature and character of the de- 
fendant’s adverse title or claim to the land described in plain- 
tiff’s petition. (2) An answer disclaiming any title or estate to 
the land adverse to the plaintiff. From the very nature of the 
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action no other answer is permissible. The object of the statute 
was to authorize a speedy method of trying an adverse claim, 
either real or imaginary, of an estate or title to land. If the 
adverse claim was real the first kind of answer would disclose it 
in detail or if the adverse claim was not real the second form of 
answer set the doubt at rest by denying that there was any 
adverse claim and leaving the plaintiff free to have his estate in 
the land confirmed by the judgment of the court without inter 
ference by the defendant. For if the defendant did not have any 
claim or estate in the land adverse to the plaintiff he had no 
further interest in the action other than to be protected from 
costs. 

The general denial filed by the defendants was a specific denial 
of each of the allegations contained in the petition (Stone v. 
Oneal, 36 Minn. 46). It was a specific denial of the allegation 
that the defendant claimed a title or estate adverse to the plain- 
tiff and, in effect, a disclaimer of such adverse interest. To con- 
tend that the general denial put the plaintiff to the proof of all 
of the material allegations of the petition including the adverse 
claim of the defendant is untenable and unreasonable. It was 
by virtue of this alleged adverse title or estate that the defend- 
ants were made parties to the suit. When the answer was filed 
they were no longer parties in interest to the litigation, if they 
did not claim an estate or interest in the land adverse to the 
plaintiff, and had no right to contest the claim of the plaintiff 
for the reason that their rights were not affected thereby. If 
they had any interest in the land the plaintiff had a right to be 
informed of the nature of the claim in the answer filed. The 
prayer of the answer that the defendants be dismissed with their 
costs seems to strongly support the theory that the attorneys 
who drafted the answer intended it as a disclaimer. The judg- 
ment complained of gave them all the relief asked, i. e., they 
were dismissed with costs. 

It is claimed that the plaintiff did not treat the answer as a 
disclaimer, for if it had been so treated the plaintiff was entitled 
to judgment on the pleadings without trial. Admitting this to 
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be true I do not see what consolation the defendants are entitled 
to draw from it. If the plaintiff obtained as a result of a trial 
only that to which it was entitled on motion and without a trial 
I do not see that the defendants are in any way prejudiced there- 
by or have any right to be heard in protest against a proceeding 
that in no way affect their rights. 

This conclusion is strongly supported by a decision of the 
Supreme Court of Colorado and the many cases referred to in 
that opinion. The statute of Colorado under consideration in 
that case is very similar to our own. The Court says: “These 
provisions simply recognize in statutory form the familiar chanc- 
ery proceeding whereby a party in possession of real property 
might compel persons claiming adverse estates or interests to 
come into court, specify the nature of their claims and have them 
fully aud finally adjudicated.” * * * 

“But the very essence of the enlarged statutory proceeding 
remains the same as it was in equity, viz., to compel one assert- 
ing an adverse interest in the property to aver and try such 
asserted interest. The words employed are: ‘An action may be 
brought * * * for the purpose of determining such adverse 
claim, estate or interest.’ No language could more plainly or 


more forcibly express the leading and controlling object of this 
legislation.” * * 

“The statutory proceeding is in this respect unlike the action 
of ejectment; if defendant does not assert an adverse interest in 
himself, he cannot be permined i to put plaintiff upon proof of 
his possession and title.” * * 

“Tt is for the defendant, if he relies upon an adverse interest, 
to plead its nature by answer.” Wall v. Magnes, 17 Colo. 477, 
478 and 479. 

It appears that no request was made of the court below for 
permission to amend the answer. Defendants elected to stand 
on the generai denial and I firmly believe that such answer was 
properly treated as a disclaimer under section 1776, C. L., and 
that the exceptions should be overruled. 
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THEO, H. DAVIES & CO., LTD., v. F. M. WAKEFIELD. 
APPEAL FROM Crecurr Juper, Fourta Crrcorr. 
Susmitrep Marca 17, 1902. _ Deciwwep Aprit 23, 1902. 


Frear, C.J., GALBRAITH AND Perry, JJ. 


In a suit in equity to foreclose a mortgage on real estate, the mortgagor 
and mortgagee being the only parties to the suit and the bill and 
answer being silent as to taxes delinquent, it is error for the court 
to decree that the taxes are a prior lien and must ‘be paid first 
from proceeds of the sale of property. 


OPINION OF THE COURT BY GALBRAITH, J. 


The plaintiff filed its bill in equity to foreclose mortgage 
with the usual allegations and prayer. The defendant appeared 
and confessed the bill and consented to a decree. An account- 
ing was taken by the court and the amount due under the 
mortgage ascertained. The bill, and also the mortgage intro- 
duced in evidence, was silent as to taxes. The Tax Assessor of 
the district where the mortgaged premises are situated appeared 
at the accounting and advised the court that the taxes due on 
the land, amounting to $11.50, were delinquent. The court 
granted the prayer of the bill and found in addition thereto that 
the taxes due upon the land were a prior lien and must be paid 
first from the proceeds of the sale and decreed accordingly. 

The plaintiff appealed and alleges error in the part of the 
decree finding that the taxes were a prior lien and ordering them 
paid first from the proceeds of sale, claiming that there was no 
allegation: in the bill or answer relative to the taxes and that 
neither the Territory nor the Tax Assessor was a party to the 
suit and that there was no basis for such finding and decree. 
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It does not, appear from the decree or the record whether the 
taxes are due from the interest of the mortgagor or mortgagee, 
or both, as provided for taxing inortgaged property. (Sec. 831, 
C. L.) It does appear that ihe Tax Assessor and the Territory 
of Hawaii were not parties to the suit and not being parties to 
the litigation, the rights of neither were affected by the decree. 
The decree authorized the sale of the interest of the mortgagor 
in the land. The lien on the land given for taxes (Sec. 822, C. 
L.) could not be changed or barred by the proceedings wherein 
the right of this lien was in no way litigated. The decree and 
sale thereunder could only affect the parties before the court. 

It was said by this court that, “Our statute makes no differ- 
ence between real and personal property in respect to the charge 
of the tax being upon the owner, at the date selected for the 
falling of the tax, * * * although the payment of the tax 
upon real estate is secured notwithstanding the sale or transfer 
of it, by attaching a liability to the real estate itself. The debt 
of the tax is still upon the owner.” Jones v. Norris, 8 Haw. 
71, 73. 

If the plaintiff had wished to clear the land of the lien for 
taxes due from the mortgagor, assuming that one existed, it 
could have done so by proper allegations in the bill and proof at 
the accounting but in the absence of such allegations in the 
bill or answer the covrt on the suggestion of the Tax Collector, 
had no authority to introduce and embody this matter in the 
decree. Jones on Mortgages, Sec. 1597. 

The decree must follow the pleadings and cannot go beyond 
the issue or issues made by them. It was said by the Supreme 
Court of New York, “The rule is explicit and absolute, that a 
party must recover in chancery according to the case made by 
his bill or not at all, ‘secundum alleqata’ as well as ‘probata’.” 
Bailey v. Ryder, 10 N. Y. 363, 370. 

The case of DeLeuwww, et al. v. Neely, (71 Ill. 473) is prac- 
tically identical with the case at bar in the facts, the decree and 
the error complained of. In that case the Supreme Court of 
Tilinois reversed the decree and remanded the cause. 
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The decree appealed from is reversed and the cause remanded 
for such further proceedings as may be necessary consistent with 
the foregoing opinion. 

Smith & Parsons for plaintiff. 

No appearance for defendant. 


THE TERRITORY OF HAWAII v. AH MOON. 
Exceptions rrom Crrcurt Court, Fouer Crecurr. 
SUBMITTED APRIL 25, 1902. Decipep May 3, 1902. 


Freak, C.J., GALBRATTH anp Perry, JJ. 


Failure to notify opposing counsel of the filing of a bill of exceptions, 
as provided in Circuit Court Rule 15 C, if that Rule is still in force, 
does not warrant the dismissal of the exceptions in this court. 

A transcript of evidence which is not made a part of the bill of excep- 
tions by reference or otherwise and which was not filed in the court 
below, cannot be considered by this court. 


OPINION OF THE COURT BY FREAR, C.J. 


Exceptions by defendant in a prosecution for furnishing a 
poisonous drug, to wit, opium, without a license, under Penal 
L., See. 777. 

The prosecution first moved to strike the bill of exceptions 
from the record on the ground that notice of its presentation in 
the Cireuit Court had not been given, &c., as required by Cir- 
cuit Court Rule 15 C. Assuming that that Rule is still in force, 
it is directory and the remedy was by proper motion in the 
Circuit Court. Egan v. Brewer, 9 Haw. 198. 
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The prosecution next contended that there was nothing be- 
fore the court under the bill of exceptions, This contention 
must. be sustained. The only exception set forth in the bill is 
one to the overruling of a motion for a new trial based on the 
ground that the verdict was contrary to the law and the evi- 
dence. But the evidence is not made a part of the bill by refer- 
ence or otherwise, and indeed, although a transcript of evidence 
appears among the papers sent up, it was not even filed in the 
court below. See Keliiilihune v. Vierra, 13 Haw. 28. 


The exceptions arc overruled. 
Deputy Attorney General J. W. Catheart for prosecution. 
Fitch & Thompson and W. S. Wise for defendant. 


IN RE ESTATE OF KAILUA KAPUKINI, a Spendthrift. 
AppEAL FROM CIRCUIT JUDGE, First Crrcurr. 
SUBMITTED APRIL 24, 1902. Decipep May 7, 1902. 


Freak, C.J., GALBRAITH AND PERRY, JJ. 


A circuit judge sitting in probate rendered a decree terminating a 
spendthrift trust and discharging the guardian on the ground that 
the same was no longer necessary. It was made to appear, on 
appeal, that on the same day the decree was entered the ward 
executed a trust deed conveying her entire estate to a trustee and 
directing that one-fifth of the amount thereof be paid to one of her 
attorneys as a fee. Held, that such trust deed may be considered, 
when properly presented, by the appellate court and that in this 
case the deed, together with the other evidence, shows conclusively 
that the decree appealed from is erroneous. 
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OPINION OF THE COURT BY GALBRAITH, J. 


Kalua Kapukini filed her petition in the probate court of the 
First Circuit setting out that on February 24, 1894, she had 
been adjudged a spendthrift under the statute and that J. A. 
Magoon had been appointed and qualified and had since acted 
as the guardian of her estate; that the facts or claim on which 
she nad been adjudged a spendthrift no longer existed; that she 
was now capable of managing her own business affairs, and pray- 
ing that the spendthrift trust be determined and the guardian 
discharged. The guardian appeared and answered, and con- 
tested the application. 


Numerous witnesses were examined for and against the peti- 
tion. The judge found for the petitioner and ordered the guard- 
ian discharged. In the decree signed and entered it is found 
that the “allegations of the petition are true and that the guard- 
ianship of J. Alfred Magoon of the estate and property of the 
said Kalua Kapukini is no longer necessary. The guardian is 
ordered discharged, the spendthrift trust is terminated. It is 
also ordered that the attorney for the petitioner, Geo. A. Davis, 
Esq., be paid out of the estate and the property of the petitioner 
the sum of $250.00 for his counsel feo and for services rendered. 
Also that J. Alfred Magoon, Esq., be allowed the sum of 
$250.00 as counsel fee and for services rendered to be paid out 
of the estate of the petitioner.” 

From this decree the guardian appealed. 


An examination of the transcript of the testimony shows that 
there was much conflict in the evidence, and considering this 
alone I might be inclined to agree with the conclusion of the 
judge of probate. This appeal is considered on the record (Sec- 
tions 1434 and 1518, Civ. L.) There is no statute or rule of 
court defining what shall constitute the record on appeal, but 
the proceedings in this court are in the nature of a trial de novo. 
Spreckels v. Giffard, 10 Haw. 378-383. 

With the record in this court, whether a part of it or not is 
in dispute, is a certain trust deed that was not before the court 


206 MAY, 1902. 


below at the time of the filing and entry of the decree. On the 
11th day of October, the attorneys for the petitioner filed in the 
probate court in this proceeding a paper entitled in this cause 
and endorsed “Demand for Compliance with Decree and 
Notice.” Attached to this paper are Exhibits “A” and “B”, 
one a copy of the decree rendered in this cause and the other a 
copy of a trust deed executed by Kalua Kapukini and her hus- 
band Kalaulaula. The decree was filed October 7, 1901, at 3:10 
o’clock p.m. The deed, as appears from the endorsement there- 
on, was acknowledged on the same day at 4:30 o’clock p. m. 
By this trust deed Kalua in consideration of one dollar, the re- 
ceipt of which is acknowledged, conveys to William S. Fleming, 
as trustee, all of her property, real, personal and mixed. The 
said trustee is authorized to collect all rents and money due her 
and to sell and dispose of any or all of the said property or as 
much thereof as may be necessary to carry out the provisions 
of the trust, which are (1) io pay the several parties the sums 
to which they are entitled under the decree rendered as afore- 
said; (2) to pay to Thomas Fitch all money that he has advanced 
or may advance to Kalua; (3) to pay said Thomas Fitch twenty 
per cent. of the gross value of all the property, real and per- 
sonal, that has been released to her by virtue of the decree ap- 
pealed from terminating the spendthrift trust, etc., and to pay 
to the trustee one per cent. commission on the gross value of the 
property conveyed by the trust deed, and the further direction 
on behalf of the trustee to convey to Kalua or to the person she 
may designate the remainder of her property. 

At the hearing in this court the guardian offered proof of 
the execution of this trust deed under Sec. 1454, C. L., which is 
in part as fellows: “Every such appeal shall be taken on the 
record and no new evidence shall be introduced in the Appellate 
Court; provided that the Appellate Court may, in case evidence 
is offered, which is clearly newly discovered evidence, and mate- 
rial to the just decision of the appeal, admit the same.” 

It is not material to determine whether the trust deed is a 
part of the record—-although it comes up with the files in the 
cause properly endorsed and was made such by the motion of the 
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ward—or should be admitted in evidence on appeal under the 
statute---it being material and pertinent evidence such that if it 
had been before the court below might have changed the decree 
rendered and is of such a character that it would support a bill 
for review in chancery—for the reason that it is clear, on 
general principles, if not under the express provision of the stat- 
ute, that we ought not to close our eyes to the fact established 
by this evidence and disregard its weight in determining the 
issue presented on this appeal. T'raphagen v. Voorhees, 45 N. 
J. Eq. 41. 

There can be little doubt that if this deed, had been made 
the basis of a motion ta the court below to vacate or set aside 
the decree, it ought to have been granted. It is evidence per- 
tinent to the issue and within the terms of the statute authoriz- 
ing additional evidence on appeal. It is newly discovered, for 
it was not in existence at the time of the hearing below, and is 
material to a just decision of the appeal. The decree was based 
on the finding that the guardianship of the petitioner was no 
longer necessary. This deed certainly throws light on the cor- 
rectness of that finding. We conclude that the deed ought to be 
considered on this appeal and that our decision may be based 
upon it. 

This trust deed is an eloquent witness against the petitioner. 
It is a confession on the part of Kalua, if not a conclusive demon- 
tration of error in the finding of the trial judge, i. e. that the 
guardianship of Kalua’s property was no longer necessary. The 
evening of the day that she is found competent to manage and 
control her own property, and within two hours after the decree 
is filed, she conveys all of her estate to a trustee and gives one- 
fifth of the gross amount thereof to one of her attorneys as a 
fee. This trust deed and its generous distribution of the ward’s 
inheritance is not a pleasant subject of contemplation in con- 
nection with the estate of one who for years past has been under 
the protection of the court. 

The appeal is sustained and the decree reversed and the 
cause is remanded to the Probate Court with direction to dis- 
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miss the petition and for such further proceedings as may be 
necessary. 


Thomas Fitch and Gco. 1. Davis for petitioner. 


J. Alfred Magoon, guardian, in person. 


CONCURRING OPINION OF FREAR, C.J. 


I think that the deed is admissible in evidence in this court 
under the statute and that it adds much to the weight of the 
other evidence, but that the other evidence is sufficient without 
the deed te call for a reversal of the decree appealed from. As 
to fees, the question of the amount alone was submitted to us 
and that without argument. Mr. Davis appears to have re- 
ceived already from his client sufficient for the part taken bv 
him in the case. Mr. Magoon’s fee should be cut down to $100 
under the circumstances. 


CONCURRING OPINION OF PERRY, J. 


I concur in the conclusion that the decree terminating the 
guardianship should be reversed, but base such concurrence 
solely on the ground that the evidence adduced at the trial does 
not show either that the ward has reformed in respect to her 
habits as to excessive drinking or that the guardianship is no 
longer necessary, The trust deed executed almost immediately 
after the rendition of the decree appealed from, and referred to 
in the foregoing opinions, if it is evidence proper to be con- 
sidered or admissible on this appeal, is strong and convincing 
evidence tending to show that a continuance of the guardianship 
is necessary. 

On the subject of fees I concur with the Chief Justice. 
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CHARLES H. FAIRER, Trustee cf the Estate of K. Tomi- 
shima, a Bankrupt, v. H. HACKFELD & CO., Limited. 


APPEAL FROM Circuit Juper, Fourtx Crrcorr. 
Supmirrep Marcu 6, 1902. Deciwep May 15, 1902. 


Frear, C.J., GALBRAITH anp Perry, JJ. 


Under the Bankruptcy Act of 1898 (30 U. S. Stat. at L. 544) it is one 
of the essentials of a voidable preference that the person receiving 
it or his agent shail, at the time of its receipt, have had reasonable 
cause to believe that it was intended thereby to give a preference 
and this necessarily includes reasonable cause to believe that the 
debtor was at the time insolvent. 


Upon the evidence in this case, held that it is not satisfactorily shown 
that the alleged preferred creditor ‘had at the time of the transfer, 
reasonable cause to believe that the debtor was insolvent. 


OPINION OF THE COURT BY PERRY, J. 


This is a bill in equity brought by a trustee in bankruptcy 
against a creditor, praying that three certain transfers of prop- 
erty to the creditor be declared void, on the ground that such. 
transfers were voidable preferences within the meaning of the 
bankruptey Act of 1898. 

One Tomishima, a resident of Olaa, Hawaii, was on the peti- 
tion of certain creditors filed March 11, 1901, adjudged a bank- 
rupt on June 3, 1901. Tomishima had conducted a retail mer- 
chandise store at Olaa and similar stores at one or two other 
places on Hawaii and was also engaged as a contractor in clear- 
ing land for planters and building railroads. He had dealt 
with Hackfeld & Co., the respondent, purchasing considerable 
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quantities of goods, most of which were for his Olaa store. He 
kept a running account with the respondent, from time to time 
paying to it substantial sums of money. Credit had been freely 
extended to him by the corporation. On December 4, 1900, the 
sum of $9,421.06 being then due, Tomishima executed to 
Hackfeld & Co., at its request, a promissory note payable De- 
cember 31, 1900, for that amount and also a mortgage to secure 
payment thereof, the property covered by the mortgage being 
the stock of goods and the building at Olaa, certain leasehold- 
and buildings at Waiakea, twelve horses, four mules and certain 
wagons, Other property of his, to wit, promissory notes of the 
face value in all of $2,000, the stock of goods in the store at 
Waiakea, a note for $1,000 secured by a mortgage, a building 
on the Shipman tract at Olaa and an interest in certain cane 
growing contracts, was not included in the mortgage. There- 
after, and until the middle of December, the corporation sold 
to him goods on credit to the amount of $686.59, an under- 
standing being first had with Tomishima that he should pay 
cash for all rice purchased by him. About the middle of Decem- 
ber, Tomishima having failed to keep his agreement as to the 
cash payments, Hackfeld & Co. declined to sell to him any more 
goods on credit. On December 30, 1900, he assigned to the 
respondent, as further security for the debt, a certain promissory 
note for $1,000 due him by others and also a mortgage of grow- 
ing crops given him to secure its payment. On or abont January 
26, 1901, Hackfeld & Co.’s agent, hearing that Tomishima was 
selling goods at Olaa at very low rates, investigated the matter 
and found that the stock of goods had been very greatly dimin- 
ished and for the company’s protecticn took possession, fore- 
closed the mortgage and later sold the mortgaged property at 
auction, realizing therefrom the sum of $2,116.24, net proceeds, 
which sum the respondent still holds. On March 21, 1901, 
Tackfeld & Co. received from one MeStocker, as guarantor on 
Tomishima’s note of December 4, 1900, the sum of $394.72, 
ithat being the extent of MeStocker’s guaranty. 

The question is whether any one or all of these three trans- 
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fers were, under the statute, voidable preferences. The Circuit 
Judge held that they were not and dismissed the bill. The com- 
plainant appealed. 

What is a preference is defined in section 60 (a) of the Act. 
“A person shall be deemed to have given a preference, if, being 
insolvent, he has * * * madea transfer of any of his prop- 
erty, and the effect of the enforcement of such * * * 
transfer will be to enable any one of his creditors to obtain a 
greater percentage of his debt than any other of such creditors 
of the same class.” Section 1, subdivision 15, provides that “a 
person shall be deemed insolvent within the provisions of this 
act whenever the aggregate of his property * * * shall 
not, at a fair valuation, be sufficient in amount to pay his debts.” 
Section 60 (b) also is applicable in this case. It reads: “Ifa 
bankrupt shall have given a preference within 4 months before 
the filing of a petition, or after the filing of the petition and 
before the adjudication, and the person receiving it or to be 
benefited thereby, or his agent acting therein, shall have had 
reasonable cause to believe that it was intended thereby to give 
a preference it shall be voidable by the trustee, and he may re- 
cover the property or its value from such person.” 

Not all preferences, then, are voidable. Those only are in 
which the following five essential elements exist, namely: (1) 
a transfer, (2) within four months before the filing of the peti- 
tion or after the filing of the petition and before the adjudica- 
tion, (3) insolvency of the debtor, (4) the effect of the transfer 
must be to enable the creditor to obtain a greater percentage of 
his debt than any other creditor of the same class, and (5) the 
creditor to whom the transfer is made must have had reasonable 
cause to believe that it was intended thereby to give a prefer- 
ence. 

Referring first to the execution of the mortgage of December 
4, 1900, the facts of the transfer and of its making within the 
time stated in the statute is admitted. It may be assumed for 
the purposes of this case that on December 4, 1900, Tomishima 
was in fact inselvent and that the effect of the transfer was to 
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enable Hackfeld & Co. to obtain a greater percentage of its debt 
than any other of the creditors. The fifth element still remains 
to be considered. Dia Hackfeld & Co., or its agents, at the time 
of the execution of the mortgage, have reasonable cause to be- 
lieve that Tomishima intended thereby to give a preference? 
This includes necessarily the question of whether or not at that 
time they had reasonable cause to believe that Tomishima was 
insolvent, for insolvency is one of the essentials of a preference. 
Loveland on Bankruptey, pp. 467-468. We may say, at this 
point, that we are satisfied from the evidence that at the time 
in question the respondent did not know or believe that Tomi- 
shima was insolvent. 


On the subject of reasonable cause the law is clearly establish- 
ed. “The resultant of all these decisions we take to be this: 
that the creditor is not to be charged with knowledge of his debt- 
or’s financial condition from mere non-payment of his debt, or 
from circumstances which give rise to mere suspicion in his mind 
of possible insolvency; that it is not essential that the creditor 
should have actual knowledge of, or believe in, his debtor’s in- 
solvency, but that he should have reasonable cause to believe his 
debtor to be insolvent.” —Jn re Eggert, 102 Fed. 742 (1900). 


“Creditors have reasonable cause to believe that a debtor, who 
is a trader, is insolvent when such a state of facts is brought to 
their notice respecting the affairs and pecuniary condition of the 
debtor as would lead a prudent business man to the conclusion 
that he is unable to meet his obligations as they mature in the 
ordinary course of business,” (or, under the Act of 1898, that his 
assets are not equal in value to the amount of his debts).— 
Wager v. Hall, 16 Wall. 584, 600 (1872). 

“It is not enough that a creditor has some cause to suspect the 
insolvency of his debtor: but he must have such a knowledge of 
facts as to induce a reasonable belief of his debtor’s insolvency 
in order to invalidate a security taken for his debt. * * * 
A man may have many grounds of suspicion that his debtor is 
in failing circumstances, and yet have no cause for a well- 
grounded belief of the fact. He may be unwilling to trust him 
further; he may feel anxious about his claim, and have a strong 
desire to secure it, and yet such belief as the act requires may be 
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wanting. Obtaining additional security, or receiving payment 
of a debt under such circumstances, is not prohibited by the 
law.”—Grant v. National Bank, 97 U. S. 81 (1877), It is to 
be noted that this was even under the Act of 1867, when in- 
ability to pay one’s debts as they matured constituted insolvency. 

For a case under the Act of 1898 see In re Eggert, supra, 
where it was said: “Indeed it may be said that a majority of 
merchants absolutely solvent, in the sense in which the term is 
employed in the bankrupt act, are not at all times able to 
promptly meet their obligations as they mature. To hold that 
a creditor receiving payment of or security for a past due debt 
is, by the mere fact of knowledge that the debt is past maturity, 
put upon inquiry of his debtor’s inability to pay all his debts, 
and that under such circumstances he received payment or 
security at his peril, would be to put at hazard many business 
transactions and make the act oppressive.” See also Buchanan 
v. Smith, 16 Wall. 277 (1872); Bank t. Cook, 95 U. S. 348 
(1877). 

The evidence shows that the respondent’s agents before taking 
the mortgage inquired of Tomishima concerning his assets and 
liabilities and that in reply he represented to them that his stock 
of goods at the Olaa store was of the value of about $14000, 
that he had other property enumerating the items and their 
values, aggregating about $6000 more, and that he owed in all, 
including his debt to ‘Hackfeld & Co., about $12000. Tomi- 
shima appeared to be doing a good business at Olaa. A short 
time prior to the execution of the mortgage Hackfeld’s agent 
had heen in the store and had seen the stock of goods though 
he made no examination of them; he believed, as he testifies, 
Tomishima’s statement as to the value of his stock. Shortly be- 
fore December 4, 1900, Tomishima’s debt to Hackfeld & Co. 
had been about $12000 and that for goods that had gone 
almost entirely into the Olaa stock. Moreover Tomishima was 
interested in cane-growing contracts in which as he represented, 
he had invested about $2500 and from which he hoped for 
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future profits, although, as he himself stated, no returns could 
be expected from that source at the time. 

There was some evidence tending to support the complain- 
ant’s claim in the suit, as also some evidence other than that 
already referred to herein tending to support the respondent’s 
contentions. Upon some points, as, for example, the actual value 
of some of the items of property not included in the mortgage 
of December 4, 1900, the evidence is not as full and satisfactory 
as might be desired. Without attempting, however, to review 
in detail all the circumstances and evidence throwing light for 
or against the theory of the existence of reasonable cause to be- 
lieve, we find upon all the evidence that it has not been satis- 
factorily shown that the respondent or its agents did, on Decem- 
ber 4, 1900, have reasonable cause to believe that Tomishima 
was insolvent. With respect to the assignment of December 30, 
1900, our finding is the same. The only additional circum- 
stance that there is on this point is that about the middle of 
December the respondent had ceased to give credit to Tomi- 
shima. That however, as appears from the authorities above 
quoted, is not inconsistent with the absence of reasonable cause 
to believe. 

As to the payment of $394.72, the evidence is very meagre. 
It does not appear that this sum was paid upon an order of Tomi- 
shima’s or that it was a payment of a debt owing by the guaran- 
tor to Tomishima or that the guarantor was reimbursed out of 
the estate of Tomishima or that said estate was diminished be- 
cause of such payment. The evidence shows merely a guaranty 
to pay the sum stated. If the payment had not been made the 
trustee could not, so far as the case presented by the evidence 
is concerned, obtain that sum of money from the guarantor. 
The guaranty was in favor of the defendant alone and no one 
else could take advantage of it. The amount is not recoverable 
by the trustee. See Lowell on Bkrptey, Sec. 75, page 59; 
Winsor v. Kendall, 3 Story 507 (20 Fed. Cases, No. 17786). 

It is contended by the complainant that the decree appealed 
from should he reversed for failure of the Circuit Judge to make 
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specific findings on all the questions of fact argued by counsel 
in the case. As we understand the decision upon which the 
decree was based, the judge did find, although he did not ex- 
press it in these exact words, that the creditor did not have 
reasonable cause to believe that Tomishima was insolvent at the 
time of the transfer. In view of that finding, it was unnecessary 
for the judge below, as, in view of our conclusion on the same 
point, it is unnecessary for us now, to make findings upon the 
other branches of the case. Whether or not under other cir- 
cumstances a decree in equity would be reversed for failure of 
the Cireuit Judge to make specific findings, we need not now 
zay. 

The decree appealed from is affirmed. 

Nmith & Parsons for complainant. 

Kinney, Ballou &€ McClanahan and H. A. Bigeiow for 
respondent. 
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Frear, C.J., GALBRAITH AND Perry, JJ. 


Semble, that one Circuit Judge may sign a decree in conformity with 
an opinion filed by another judge of the same circuit who has gone 
out of office. 
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Semble, that a void decree is appealable. 


If the Supreme Court entertains without objection an appeal from a 
decree signed without objection by one Circuit Judge upon the 
decision of another, its decree cannot afterwards be set aside on 
motion as void, assuming that the decree appealed from was 
improperly signed by a different judge from the one who heard the 
case. 


A statute is not repealed though expressed 1o be repealed by a later 
Statute, if the latter is void. 


There cannot be a de facto officer unless there is a de jure office. 


If there is a de jure office, there may be a de facto officer however invalid 
his appointment. 


There may be a de fucto officer even though the office is already filled 
by a de jure officer, if the latter is not in possession of the office. 


There are not two offices in the case of each Circuit Judge—that of 
Circuit Court and that of Circuit Judge in Chambers. There is but 
one office, that of Circuit Judge, though certain of his powers are 
exercised in Circuit Court and others in Chambers. 


Acts 23 and 67 of the laws of 1898, the latter purporting to repeal the 
former, each provided for the appointment by the President of the 
Republic, without the coasent of the Senate, of a person to perform 
the duties of a Circuit Judge during che latter’s temporary disability 
or absence. The President appointed certain persons to act in the 
places of the First and Second Circuit Judges of the First Circuit 
during the Jatter’s illness. The special judges performed the duties 
of the offices with the acquiescence of all concerned during the 
illness of the regular judges. One of the special judges heard a case 
in admiralty and filed his decision. The other signed a decree in 
conformity with that decision. The case was appealed and a decree 
entered in the Supreme Court slightly modifying that of the lower 
court. Five terms afterwards a motion was made to set aside the 
decree of the Supreme Court on the ground that the decision and 
decree of the special judges were void. Held, 


Assuming that Acts 23 and 67 were unconstitutional because the 
appointments therein provided for were not to be made with the 
approval of the Senate, that decrees absolutely void may be set 
aside at terms subsequent to those at which they are rendered, and 
that the consent of the parties cannot invest persons with judicial 
power, stil] the special judges were judges de facto and their 
decrees cannot be thus attacked collaterally. 
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The result would be the same if, assuming those Acts to have been 
valid before the annexation of these islands to the United States, 
they were rendered invalid by the Joint Resolution of annexation 
(after which the appointments were made and decrees rendered), 
and if such power of appointment as the President of Hawaii had 
before annexation was not continued in him afterwards either by 
the Joint Resolution or by the direction of the President of the 
United States, although in our opinion such power was so continued 
in him. 

Semble, that color of appointment or of authority to appoint is not 
necessary to constitute one a de facto officer. 


OPINION OF THE COURT BY FREAR, C.J. 


This is a motion by the libellee to vacate a decree in ad- 
miralty entered in this court five terms ago. A Circuit Judge 
after a hearing of the case on its merits rendered a decree for 
the libellants. The case was appealed to this court which also 
entered a decree for the libellants slightly modifying the decree 
appealed from. 13 Haw. 112, 174. This court declined to 
allow an appeal to the United States Circuit Court of Appeals 
for the Ninth Circuit. Jd. 174. That court also declined to 
allow such appeal. 108 Fed. R. 113. The Supreme Court of 
the United States declined to compel that court to entertain 
such appeal. Wilder’s N. S. Co., 22 Sup. Ct. Rep. 225. In 
two other suits in admiralty, against the same libellee, arising 
out of the same collision, heard for the most part upon the 
same evidence, in the District Court of the United States for 
Hawaii, a decree was rendered for the libellants and affirmed 
on appeal by the United States Circuit Court of Appeals for 
the Ninth Circuit. Wilder’s S. 8S. Co. v Low, 112 Fed. R. 161. 

The libellee now moves this court to set aside its decree on 
nine grounds. 

The first four of these—which raise the question of the 
admiralty jurisdiction of the Circuit Judges and of this court 
respectively as to suits begun after the annexation of these 
islands to the United States but before the Organic Act took 
effect—are now abandoned in view of the above mentioned 
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decisions of the United States Supreme Court and the Circuit 
Court of Appeals. 


The ninth ground, which is the general one that the decree 
is null and void, raises no questions that are not raised by the 
others. 

The seventh ground (not very much relied on) is that the 
decree of the Circuit Judge appealed from was void because it 
was signed by a different judge from the one who heard the 
cause and filed the opinion. The judge who heard the cause 
and filed the opinion had gone out of office and another judge 
of the same circuit then signed the decree. The decree was not 
questioned as to its validity in this respect in the court below 
but on the contrary was indorsed “approved as to form” by 
counsel for the libellee. Nor was the question suggested in 
this court on the appeal. It is not disputed now that the decree 
conformed to the opinion. 

The question whether a bill of exceptions may be settled and 
allowed by a successor in office to the judge who tried the case 
has often arisen and is one in regard to which there is much 
difference of opinion, but the question as to whether a decree 
drawn in conformity with an opinion of one judge may be 
signed by another judge has seldom arisen. The case which, 
so far as our observation has gone, comes nearest to the present 
case, Ruckman v. Decker, 27 N. J. Eq. 244, strongly supports 
the view that a judge may sign a decree in conformity with 
an opinion filed by his predecessor in office. But it is un- 
necessary for us to definitely decide that question. In our 
opinion the signing of the decree by another judge, if an error 
at all, was one that it is now too late for the libellee to take 
advantage of under the circumstances. The decree now in 
auestion is the decree of this court, not that of the Circuit 
Judge. The jurisdiction of this court to enter such a decree 
in such a case is unquestioned. The decree of this court can 
be set aside, if at all, on this ground only on the theory that 
this court was without jurisdiction to entertain the appeal from 
the decree of the Circuit Judge because that decree was void. 
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There is much difference of opinion as to whether a void decree 
is appealable or not, with, perhaps, the weight of authority in 
favor of the view that it is appealable. But, however that may 
be, assuming that the Cireuit Judge who heard the case and 
filed the opinion had jurisdiction, the libellee cannot now have 
the decree of this court set aside on the ground that the decree 
appealed from was signed by a different judge. This court was 
not wholly without jurisdiction to entertain the appeal in such 
a sense as to render its decree void. In a certain sense an appel- 
late court is without jurisdiction to entertain an appeal when- 
ever the statutory requirements of an appeal have not been 
complied with, as when a proper appeal bond has not been filed, 
or costs have not been paid, &e., but such non-compliance can- 
not be taken advantage of after the case has been heard and 
determined by the appellate court. So in a certain sense 
the appellate court would not, in the absence of statutory 
authority, have jurisdiction to entertain an appeal from an 
interlocutory order or decree or from a mere opinion as 
distinguished from the final decree, and yet, if it did enter- 
tain such an appeal without the question being raised, its decree 
could not be set aside or questioned afterwards on that ground. 
The decree on appeal in this case is no more assailable now than 
it would be if the appeal had been taken from the decision of 
the judge who heard the case instead of from the decree of the 
other judge or if it had been taken from an interlocutory order 
or if it had not been taken within the time prescribed by the 
statute. See Washington Bridge Co. v. Stewart, 3 How. 413; 
Coleman v. Coleman, 5 Haw. 300; Barthrop v. Kona Coffee 
Co., 10 Haw. 398; Spooner v. Rice, 11 Haw. 427; Estate of 
Kamakala, 12 Haw. 262; Un Wo Sang Co. v. Alo, 7 Haw. 
673. 


The remaining three grounds on which the motion is basea 
are to the effect that neither the judge who heard the case nor 
the judge who signed the decree had jurisdiction in the mat- 
ter—for the reason that each was acting as a special judge in 
the place of a regular judge under an appointment made under 
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a void statute. The arguments and briefs upon this point are 
very elaborate and refer to a large number of cases. It will not 
be necessary for us to consider at length all the points raised. 

The appointments were made, the cause heard, the decree 
signed, and the appeal to this court taken before the establish- 
ment of the Territorial government although after the annex- 
ation of these islands to the United States. We shall consider 
the question first with reference to the Constitution and laws 
of Hawaii unaffected by annexation. 

The Constitution of the Republic (1894) provided (Art. 26, 
Sec. 1) that, “The President, with the approval of the Senate, 
shall appoint * * * the Judges of the Supreme and Cir- 
cuit Courts * * *” and (Art. 26, See. 2) that, “In case 
a vacancy in any such office shall occur while the Senate is not 
in session, the President may fill such vacancy by granting a 
commission which shall, unless confirmed, expire at the end of 
the next session of the Senate,” and (Art. 82) that, “The Judi- 
cial Power of the Republic shall be vested in one Supreme 
Court, and in such Inferior Courts as the Legislature may, from 
time to time establish,’ and (Art. 84) that, “The Judicial 
Power shall be divided among the Supreme Court, the Justices 
thereof, and the several Inferior Courts of the Republic in such 
manner as the Legislature may, from time to time, prescribe; 
and the tenure of office of the Judges of the Inferior Courts 
shall be such as may be fixed by the law creating them.” The 
legislature created five Cireuit Courts by the Judiciary Act of 
1892 (Civ. L. Sec. 1136) and provided in the same Act (Civ. L. 
See. 1137) that, “The Circuit Court of the First Circuit shall 
consist. of two Judges, who shall be styled First and Second 
Judges respectively of the Circuit Court of the First Circuit, 
either of whom may hold the court.” The same Act defined 
the jurisdiction of the Circuit Courts (Civ. L. See. 1144) and 
of the Circuit Judges in Chambers (Civ. L. Sec. 1145) respec- 
tively. By Act 67 of 1898 it was provided that, “In case of the 
temporary disability or absence from the country of any Circuit 
Judge, some other person may be appointed by the President 
to perform the duties of the office while such disability or ab- 
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sence continues. The commission of every such person so ap- 
pointed may be revoked at any time by the President at his 
discretion.” This Act is in the same language as Act 23 of the 
same session and was passed because of a slight error in the title 
of Act 23. If it is void because not approved until the day 
(July 7, 1898) on which the Joint Resolution of Annexation 
was approved by the President of the United States although 
five weeks before the actual transfer of sovereignty (August 12, 
1898) the prior Act (23) although in terms repealed by the 
later (67) would, we presume, remain in force if otherwise valid. 
Purporting to act under the authority of one of these statutes 
the President of the Republic on the 9th of March, 1900, 
appointed R. D. Silliman Acting Second Circuit Judge of the 
First Circuit, and on the 7th of May following appointed Geo. 
A. Davis Acting First Judge of the same circuit. In each in- 
stance the appointment was made because of the temporary 
disability, through illness, of the regular judge. Judge Silli- 
man acted as Second Judge until May 3, 1900; Judge Davis, 
as First Judge until June 4, 1900, the day on which the Organic 
Act took effect. Judge Silliman after a hearing decided the 
case, May 1, 1900, two days before he went out of office. Judge 
Davis signed the decree on the day of his appointment. 

We will assume for the purposes of this case that, although 
courts cannot as a rule set aside their judgments or decrees after 
the term at which they are rendered, they may do so in cases of 
absolutely void judgments or decrees; also that consent, shown 
either by acquiesence or by the filing of a written stipulation 
that the special judge might hear the case, as was done here, 
could not invest one with judicial power; also that there was no 
vacancy in the office of either the First or the Second Judge 
such as could be filled during the period in question by the 
action of the President alone without the approval of the Senate 
under Article 26, Section 2, of the Constitution; also that the 
act of the special judges in question may be attacked collaterally 
if those judges were mere intruders and not at least de facto 
judges. It is conceded that if they were de facto judges their 
acts must be upheld in this case as those of de jure judges. We 
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will assume also that Acts 23 and 67 were unconstitutional for 
the reason that the appointments therein provided for were to 
be made by the President alone without the approval of the 
Senate, although thcre are decisions by a number of State 
courts which seem to support the opposite view, even when the 
courts in question are constitutional courts, and still others that, 
although not supporting that view when the courts are consti- 
tutional courts, support it when, as was perhaps the case with 
the Cireuit Courts here at the time in question, the courts are 
legislative courts. (At present under the Organic Act, Sec. 81, 
the Circuit Courts may, perhaps, be regarded as constitutional 
courts, and the Circuit Judges are appointed by the President 
of the United States with the advice and consent of the Senate, 
under section 80 of the Organic Act.) 

It is conceded that if there were offices to be filled, the special 
judges would be de facto officers, notwithstanding the uncon- 
stitutionalitv of Acts 23 and 67 under one of which the appoint- 
ments were made, if those Acts provided for appointments only; 
in other words, that there mav be a de facto officer, however 
invalid his appointment, if there is a de jure office to be filled, 
but it is contended and we think that the contention is sound, 
that there cannot be a de facto officer unless there is a de jure 
office. There cannot be de facto office. If the office does not 
exist except as created bv the Acts in question, it cannot exist 
at all, even de facto, if the Act is unconstitutional, for an un- 
constitutional act is absolutely void and of no effect. But if the 
office exists de jure, its duties may, on grounds of public policy, 
be performed by a de facto officer. 

It is argued that past legislation and judicial decisions show 
conclusively that there are two classes of courts in the various 
circuits, namely, Circuit Courts and Circuit Judges in Cham- 
bers; that consequently there are two distinct offices—that of 
Circuit Court and that of Circuit Judge in Chambers; that in 
the circuit in question the two offices of the Cireuit Court were 
filled by the two regular Cireuit Judges respectively, and the 
two offices of Circuit Judge in Chambers were also filled by 
the same two regular Circuit Judges; and therefore that, if the 
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special judges in question could have been appointed at all, it 
must have been because two new offices were created for them 
to fill, but that no new offices were created by Act 23 or Act 67, 
since those Acts provided for appointments only. 

We agree with counsel that the intention was merely to pro- 
vide for the appointment of persons to temporarily occupy the 
offices already created by law and not to create new offices, either 
of the same or different grade. 

But in our opinion there were not for the purposes of this 
case two distinct classes of offices or two distinct offices in the 
case of each judge—those of the Circuit Court and those of the 
Circuit Judges in Chambers. It is true, the jurisdiction of Cir- 
cuit Courts and of Circuit Judges in Chambers is distinct and 
clearly defined, and for certain purposes or in certain senses the 
Circuit Courts and the Circuit Judges in Chambers may be re- 
garded as distinct courts, —and for that matter there may be 
a further subdivision of the Circuit Courts into civil, criminal, 
divorce, &c., courts, and of the Circuit Judges in Chambers 
into equity, probate, -&c., courts, and as the Circuit Judges per- 
form various other than strictly judicial functions, they may 
perhaps in a certain sense be said to hold various other offices. 
But for the purposes of the present case there was but one office 
in the case of each judge—that of Circuit Judge or, more 
formally speaking, that of the First and that of the Second 
Judge of the Circuit Court of the First Circuit. The Constitu- 
tion spoke only of Judges of the Circuit Courts. Art. 26, Sec. 
1. The statute likewise, in the sections referring to the Circuit 
Courts and the Circuit Judges in Chambers, speaks only of 
Judges of the Circuit Courts. A person is not appointed Oir- 
cuit Court or Circuit Judge in Chambers. He is appointed Oir- 
cuit Judge, and then his powers and duties and the times and 
conditions under which he may exercise or perform them are 
defined. He exercises certain powers or jurisdiction when sit- 
ting in Circuit Court and others when sitting in Chambers. 
Although there was nothing in the Constitution or statutes ex- 
pressly requiring or permitting the same person to be appointed 
to both the alleged office of Circuit Court and that of Circuit 
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Judge in Chambers, still, different persons could not have been 
appointed to those two alleged offices—for the reason that they 
did not exist. There was only one office—that of Circuit Judge. 

But does it make any difference whether there were two classes 
of offices or not? In either case, the office could be filled by a 
de jure or a de facto officer. The question of importance is 
whether there could be a de facto and a de jure officer at the 
same time, that is, whether, in the proposition that there can not 
be a de facto officer without a de jure office to be filled, the 
emphasis is on the words “de jure office” or on the words “to be 
filled.” It would seem on principle that, if there is a de jure 
office there may be a de facto officer when the invalidity of his 
appointment is due to the fact that some one else has been prop- 
erly appointed as well as when it is due to the fact that he him- 
self has been improperly appointed; and the authorities seem to 
support this view. Not, indeed, that the office may be actually 
occupied and its duties performed at the same time by both a de 
jure officer and a de facto officer, but that a de facto officer may 
be in possession of the office while a de jure officer is in existence 
though not in possession of the office, as was the case here. 

When referring to the authorities let us bear in mind that 
the question of the validity of the appointment of these special 
judges or the question of their authority to act was not raised in 
this ease or in any other case until by the present motion filed 
more than a year and a half after this case was heard and decided 
by those judges; that they acted as Circuit Judges in the undis- 
turbed possession of their offices both in the Circuit Court and in 
Chambers during their whole terms, trying many cases; that the 
validity of the statutes under which they were appointed had 
never, so far as appears, been openly questioned; and that during 
the periods now in question the regular judges did not attempt 
to act but on the contrary acquiesced in the actions of the special 
judges. Although the regular judges had the titles to the offices 
they were not in possession of the offices. The special judges 
alone were in possession and their right to perform the duties of 
the offices was acquiesced in by every cne. 


HIND v. WILDER’S STEAMSHIP CO. 225 


The case relied on most by the movant is that of Norton v. 
Shelby County, 118 U. S. 425. That case may easily be distin- 
guished from this. There the legislature of Tennessee had at- 
tempted to create an entirely new body, a board of commission- 
ers, and to confer upon it the powers which under the constitu- 
tion belonged solely to what was called the county court, which 
was composed of the justices of the peace acting collectively. Not 
only did the statute purport to create the new offices as well as 
provide for the appointment of the officers but the justices of the 
peace continued in office claiming the exclusive right to exercise 
the powers in question and immediately brought direct proceed- 
ings to enjoin the commissioners from acting, pending which pro- 
ceedings the action of the commissioners which was called in 
question was taken. The Supreme Court of the United States 
followed the decision of the Supreme Court of the State in hold- 
ing that there were no de jure offices and that therefore the com- 
missioners were not de facto officers. The Court went on to say 
that, “Where an office exists under the law, it matters not how 
the appointment of the incumbent is made, so far as the validity 
of his acts are concerned. It is enough that he is clothed with 
the insignia of the office, and exercises its powers and functions.” 
The court proceeded to refer with approval to three other cases 
very analogous to the case now before us, in each of which an of- 
ficer had been appointed under an aci of the legislature in a man- 
ner contrary to the constitution, to act in the place of an absent 
or ill regular officer, and in each of which the office was already 
filled by a regular officer, and in each of which the special offi- 
cer was held to be a de facto officer. ‘The court said: 


“The case of The State v. Curroil, 38 Conn. 449, decided by 
the Supreme Court of Connecticut, upon which special reliance 
is placed by counsel, and which is mentioned with strong com- 
mendation as a landmark of the law, in no way militates against 
the doctrine we have declared, but is in harmony with it. The 
case was this: The constitution of Connecticut provided that all 
judges should be elected by its general assembly. An act of the 
legislature authorized the clerk of a city court, in case of the 
sickness or absence of its judge, to appoint a justice of the peace 
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to hold the court durmg his temporary sickness or absence. A 
justice of the peace having thus been called in and having acted, 
a question arose whether the judgments rendered by him were 
valid. The court held that whether the law was constitutional 
or not, he was an officer de facto, and, as such, his acts were 
valid. The opinion of Chief Justice Butler is an elaborate and 
admirable statement of the law, with a review of the English 
and American cases, on the validity of the acts of de facto 
officers, however illegal the mode of their appointment. It erit- 
icises the language of some cases that the officer must act under 
color of authority conferred by a person having power, or prima 
facie power to appoint or elect in the particular case; and it thus 
defines an officer de facto: 

‘An officer de farto is one whose acts, though not those of a 
lawful officer, the law, upon principles of policy and justice, 
will hold valid, so far as they involve the interests of the public 
and third persons, where the duties of the office are exercised: 

‘First. Without a known appointment or election, but under 
such circumstances of reputation or acquiescence as were calcu- 
lated to induce people, without inquiry, to submit to or invoke 
his action, supposing him to be the officer he assumed to be. 

‘Second. Under color of a known and valid appointment or 
election, but where the officer had failed to conform to some 
precedent, requirement, or condition, as to take an oath, give a 
bond or the like. 

‘Third. Under color of a known election or appointment, void 
because the officer was not eligible, or because there was a want 
of power in the electing or appointing body, or by reason of some 
defect or irregularity in its exercise, such ineligibility, want of 
power or defect being unknown to the public. 

‘Fourth. Under color of an election or an appointment by or 
pursuant to a public, unconstitutional law, before the same is 
adjudged to be such. 

“Of the great number of cases cited by the Chief Justice 
none recognizes such a thing as a de facto office, or speaks of a 
person as a de facto officer, except when he is the incumbent of a 
de jure office. The fourth head refers not to the unconstitution- 
ality of the act creating the office, but to the unconstitutionality 
of the act by which the officer is appointed to an office legally 
existing. That such was the meaning of the Chief Justice is 
apparent from the cases cited by him in support of the last posi- 
tion, to some of which reference will be made. One of them, 
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Taylor v. Skrine, 3 Brevard, 516, arose in South Carolina in 
1815. By an act of that State of 1799, the governor was author- 
ized to appoint and commission some fit and proper person to sit 
as judge in case any of the judges on the circuit should happen 
to be sick, or become unable to hold the court in his circuit. A 
presiding judge of the court was thus appointed by the governor. 
Subsequently the act was declared to be unconstitutional, and 
the question arose whether the acts of the judge were necessarily 
void. Tt was held that he was a judge de facto and acting under 
color of legai authority, and that as such his acts were valid. 
Here the judge was appointed to fill an existing office, the duties 
of which the legal incumbent was temporarily incapable of dis- 
charging. Another case is Cooke v. Halsey, in 16 Pet. 71. It 
there appeared that, by the constitution of Mississippi, the judges 
and clerks of probate were elected by the people. The legisla- 
ture provided by law that, in case of the disability of the clerk, 
the court might appoint one. An elected clerk having left the 
State for an indefinite period, the judge appointed another to 
serve during his absence. The law authorizing the appointment 
was declared unconstitutional, but the acts of the clerk were 
deemed valid as those of an officer de facto. Here the office was 
an existing one created by law.” 


To the same effect see Hx parte Strang, 21 Oh. St. 610, in 
which a judge appointed during the illness of the regular judge 
under an unconstitutional statute was held to be a de facto judge. 
See also State v. Lavik, 83 N. W. (Neb.) 914. 


In Walcott v. Wells, 21 Nev. 47, there was one court with 
three judges. The legislature provided for an additional judge 
and authorized the governor to appoint him until the next gen- 
eral election. Chief Justice Hawley, now United States District 
Judge, in a careful opinion reviewed most of the cases referred 
to above and other cases and held that, conceding the act to be 
unconstitutional, the judge was nevertheless a de facto judge. 
He used the following besides other language pertinent to the 
contention of counsel in the present case: “But petitioner con- 
tends that respondent is not a de facto officer, that the conditions 
necessary to constitute such an officer do not exist, that there is 
no office to be filled, that it is a legal impossibility for a fourth 
judge to fill the office of district judge, ‘because the office has 
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always been full,’ and that for these reasons the rule above stated 
has no application to this case. We admit that there can be no 
officer, either de jure or de fucto, if there be no office to fill; that 
an office attempted to be created by an unconstitutional law has 
no legal existence, is without any validity, and that any persons 
attempting to fill such a pretended office, whether by appoint- 
ment or otherwise, is a usurper, whose acts would be absolutely 
null and void, and could be questioned by any private suitor, in 
any kind of an action or proceeding.” But “the case comes 
clearly within the principle of law as stated in the three cases 
(the Connecticut, South Carolina and Ohio Cases) above quoted 
from or referred to. In those cases the office was full. There 
was no vacancy. The law authorizing the appointment of a tem- 
porary judge had either been declared unconstitutional, or, for 
the purpose of the decisions, admitted to be unconstitutional. 
The temporary judge acted in the place of the judge de jure, 
under color of authority derived from an unconstitutional statute 
by virtue of his commission, ete. Here the respondent did not 
take the place of either of the three other judges, for there was 
no separate place for either to fill, except by the assignment of 
the presiding judge * * *. He actcd as a district judge, 
filled the office, and presided in court, under as much color of 
authority as either of the temporary judges in the cases referred 
to. Why should not the same shield of protection to the public 
be given to his acts?” 

On this branch of the case it remains only to consider whether 
we are not bound to hold the other way by a former decision of 
this court rendered in the case of Regina v. Poor, 8 Haw. 521. 
An indictment for embezzlement was presented by one claiming 
to act as Attcrney-General ad interim. The defendant immed- 
iately moved to quash the indictment on the ground that it was 
presented by an officer not known to the law and having no 
legal or constitutional authority to present the same. The ques- 
tion was reserved for the considcration of the full court, which 
thereupon decided that the Queen could not constitutionally ap- 
point an Attorney-General ad interim and granted the motion 
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to quash. We need not set forth all the circumstances under 
which that decision was rendered, some of which appear from 
the decision itself and others of which do not. Nor need we de- 
cide whether that case is distinguishable from this on principle 
considering its facts, which differ considerably from those in this 
ease, or the time or manner in which the question was raised. It 
is sufficient to say that the court did not consider the question 
whether the officer was a de facto officer nor was that question 
suggested to the court, so far as appears. The court considered 
mercly whether the officer was one de jure or not. If it can be 
said that the court decided that he was not an officer de facto, it 
can be merely on the theory that that finding is involved by way 
of inference in the ultimate conclusion of the court. Under such 
circumstances we cannot regard the decision as obliging us to 
decide the present case contrary to correct principle and the great 
weight of authority in other jurisdictions. 

Finally, what was the effect of annexation so far as this case 
is concerned? The Joint Resolution of Annexation (July 7, 
1898), provided that, “The municipal legislation of the Hawaii- 
an Islands * * * not inconsistent with this joint resolution 
* * * shall remain in force until the Congress of the United 
States shall otherwise determine,” and that, “Until Congress 
shall provide for the government of such islands all the civil, 
judicial, and military powers exercised by the officers of the ex- 
isting government in said islands shall be vested in such person 
or persons and shall be exercised in such a manner as the Presi- 
dent of the United States shall direct; and the President shall 
have power to remove said officers and fill the vacancies so occa- 
sioned.” In the exercise of the power thus conferred upon him, 
the President (July 8, 1898) directed that, “the civil, judicial 
and military powers in question shall be exercised by the officers 
of the Republic of Hawaii as it existed just prior to the transfer 
of sovereignty, subject to his power to remove such officers and 
to fill the vacancies.” Afterwards to the question, “Should not 
vacancies occurring in the offices of Hawaiian Government offi- 
cials, by expiration of term, death or resignation, be filled by 


230 MAY, 1902. 


appointment as provided by the laws of Hawaii?” propounded 
by the Hawaiian Government, the Secretary of State replied by 
telegram: “Vacancies in appointive office will as a rule be filled 
as heretofore, but an oath of allegiance to the United States will 
be required.” This last instruction applied to vacancies only and 
so does not affect the present case except in so far as it tends to 
show a general intention that the government should proceed 
without interruption so far as possible under the Hawaiian con- 
stitution and laws. 

The contention is that the Joint Resolution transferred all 
power of appointment to the President of the United States and 
so repealed the Hawaiian constitution and laws in so far as they 
gave to any one the power to create or fill a judicial office, and 
that, even conceding that there were vacancies in the present 
case, and that Act 67 of 1898 was constitutional, there could be 
no color in the appointment of any one to a judicial office unless 
the appointment came from the President of the United States. 
It would seem from the authorities that color of appointment or 
of authority to appoint is not necessary to constitute one a de 
facto officer, although it may in certain cases add much to other 
evidence tending to show one to be a de facto officer. But aside 
from that. it is clear that the Joint Resolution continued in force 
the judicial powers of Circuit Judges and also the President’s 
civil power of appointment, subject to the superior power of the 
President of the United States in that respect, or at least that 
the latter’s direction that the civil powers exercised by the officers 
of the existing government in these islands should be exercised 
by the officers of the Republic of Hawaii as it existed just prior 
to the transfer of sovereignty, continued in the President of Ha- 
waii such powers of appointment as he had previously, subject of 
course to the superior power of the President of the United 
States. Such direction by the President of the United States 
was clearly within the power conferred upon him by the Joint 
Resolution. It does not fall within the doctrine that delegated 
power cannot be delegated. But after all, what difference does 
it make that the President of Hawaii lacked the power to make 
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the appointments in question after annexation if he lacked it also 
before annexation? In either case he was without the power, 
and the validity of the acts of the appointees is unassailable now 
and here, not because the appointments were valid, but because, 
assuming that the President did not have even color of authority 
to appoint them, they were nevertheless de facto officers in pos- 
session of de jure offices and performing the functions of those 
offices and, we may add, with the acquiescence of all concerned 
in their supposed right to hold those offices and perform those 
functions. 

The motion to vacate the decree is denied. 

Snuth & Lewis for libellants. 


Kinney, Ballou & McClanahan for libellee. 


CONCURRING OPINION BY GALBRAITH, J. 


I concur in the conclusion announced by the majority of the 
court, i. e., that the motion ought to be denied. Whatever my 
opinion might have been on the questions raised by the motion, 
had it been presented in due season, I do not feel called upon to 
express it now. Whatever virtue there may be in the libellee’s 
contention, it seems to me that. it has no right to urge them at 
this time or to ask the court to pass upon them in this proceed- 
ing. The decree sought to be vacated is the decree of this court 
rendered, after an exhaustive investigation of the cause on its 
merits, at the September, 1900, term, and entered on November 
13, 1900. An appeal from this decree to the Circuit Court of 
Appeals, Ninth Cirenit, was songht and denied by that court 
(108 Fed. 113). This action was affirmed by the Supreme Court 
of the United States (Wilder’s S. S. Co., 22 Sup. Ct. R. 225). 
T do not think that the court ought to entertain the motion at this 
late day, particularly since all the facts relied on were known to 
libellee at the original hearing of the case in this court on appeal 
from the decree of the Judge of the First Circuit. The motion, 
no matter what it is called, is in reality and effect a petition for 
a rehearing, presented long after the expiration of the term at 
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which the decree was rendered and after an effort to appeal had 
failed. Rule 11 of this court provides that “a petition for re- 
hearing may be presented only within thirty days after the 
filing of the opinion.” The opinion was filed in this court 
November 7, 1900. The motion was filed January 31, 1902. 

The questions raised by the motion and discussed by the 
majority of the court, however interesting, are, it seems to me, 
more academie than practical, No reason has been given to jus- 
tify the inference that if the motion were granted and a new 
trial ordered, it would or ought to result in a decree differing in 
any material respect from that sought to be set aside. The facts 
in this case have been passed upon by four different courts and 
practically the same conclusion reached by each. Public policy 
and the interest of justice demand that there should be an end 
to litigation. 


HARVEY R. HITCHCOCK, LAWRENCE H. DEE, 
HARRY L. EVANS and CHARLES J. FISHEL, on be- 
half of themselves and all ether stockholders in the Kamalo 
Sugar Company, Limited, v. FRANK HUSTACE, JOHN 
J. EGAN, FRANK H. FOSTER and THE KAMALO 
SUGAR COMPANY, LIMITED. 


APPEAL FROM Circrit Jupar, First Crecerr. 
SUBMITTED APRIL 28, 1902. Decrpep May 31, 1902. 


Frear, C.J., GALBRATTH AND Perry, JJ. 


A promoter is the fiduciary of the corporation he brings into existence 
and of those whom he induces to buy its shares. It ig his duty to 
make fuil and fair Gisclose of the facts to the shareholders or sub- 
scribers. 
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Where promoters organize a corporation for the purpose of selling 
property or options they own, and make an agreement ‘with them- 
selves, as promoters or stockholders, for the company to buy their 
property or options, at a profit, and do not disclose to the share- 
holders or subscribers, other than themselves, the terms of said 
agreement, such failure to disclose is a fraud and the agreement 
void and the amount of the profit made by the promoters may be 
recovered, in equity, at the suit of the stockholders, where the 
proper officers of the corporation refuse to act. 


OPINION OF THE COURT BY GALBRAITH, J. 


The plaintiffs, dissatisfied stockholders in the Kamalo Sugar 
Company, Limited, filed a bill in equity against the defendants 
Hustace. Foster and Egan as promoters of said company to re- 
cover for the corporation Thirty-five Thousand Dollars in cash 
and Six Thousand shares of the capital stock of the company or 
its value, One Hundred Twenty Thousand Dollars, taken by 
them as secret profits or promoters’ fees or compensation for 
floating the plantation. A demand upon the corporation and its 
officers to bring the suit and a refusal to do so is set out. The 
other allegations of the bill and answers are given in detail in 
another opinion rendered in this cause on another occasion (13 
Haw. pp. 641 to 648 inclusive). It will not be necessary to re- 
peat them here. Another chapter in the history of the case is 
written, ante pp. 1, 2, 3, 4. 

The principal evidence at the hearing was the testimony of 
the defendants and the records made by them. The Circuit 
Judge made few specific findings of fact. These are important 
in the determination of this case, and we deem it advisable to 
give a summary of the leading facts established by the evidence 
before attempting to discuss or apply the principles of law in- 
volved. 

It was proved that Hustace, Egan and Foster were the pro- 
moters of the Kamalo Sugar Company, Limited; that Foster held 
certain options for deeds and leases of Jand on the Island of Molo- 
kai considered desirable as the basis for forming a sugar planta- 
tion; that he conferred with Hustace and Egan and the latter 
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bought a one-half interest in Foster’s holdings on the third day 
of April, 1899; that upon said day the three defendants entered 
into a written contract which after reciting the purchase of the 
above interest and the consideration therefor paid, among other 
stipulations contains the following: “That the purpose of the 
parties hereto in acquiring said lands, is the formation of a cor- 
poration under the laws of this country, to grow sugar cane 
thereon and to erect, maintain and operate sugar mills, and to 
that end, said parties of the second part,” (Hustace and Egan) 
“shall at their own expense, within a reasonable time from date 
hereof duly organize such corporation with such capital stock 
and in other respects as the parties hereto,” (Foster, Hustace and 
Egan) “may mutually agree. That all of said lands so acquired 
shall upon the organization of said corporation be sold and con- 
veved to the same at such price as the parties hereto may mutual- 
ly agree. and the difference between Lhe price paid for said lands 
and the price for which the same shail be sold to said corporation 
shall be divided one-half thereof to said first party,” (Foster) 
“and one-half to the said second parties” (Hustace and Egan). 
Tt was also established that at this period in the history of the 
Territory there was active expansion in the sugar industry; that 
many new plantations were started; that there was much specu- 
lation in the stocks of these companies and that the public gen- 
erally were eager to buy and did buy such stocks with the ex- 
pectation of selling them at a profit; that the public including 
the plaintiffs, obtained information of the purpose of the defend- 
ants to promote a sugar company, froin reports in the local news- 
papers (who gave out such informaticn does not appear); that 
straightway these defendants were besieged and solicited by the 
plaintiffs, (execpt Dee) and others eager to buy stock in the 
promised company; that no prospectus was issued by the promot- 
ers nor were 2ny subscription lista or stock books opened; that 
when application was made to one of the defendants for stock he 
would make a memorandum of the name and number of shares 
in a pass book or on slips of paper carried in the pocket; that 
before the corporation was organized these slips or lists of names 
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were handed into Hustace, who allotted the stock to the share- 
holders, determining who should be permitted to buy and the 
number of shares; that after Hustace had completed the allot- 
ment he caused a printed circular to be sent to each person to 
whom he had awarded stock in the form following: 


“KAMALO SUGAR COMPANY. 


Honolulu, April ...... 1899. 
MPio et cies weal 
You are hereby notified that a ten per cent Assessment on 
shite a pine shares of stock, (par value $20.00 each) in the Ka- 


malo Sugar Company, to be incorporated under the laws of the 
Republic of Hawaii, for the amount of 1,000,000 dollars, is now 
due and payable at my office, Campbell’s Block, Merchant Street. 
If not paid on or before ............ inst., the same will be 
transferred to other parties. 


Yours respectfully, 
Frank Hustace. 


That afterwards, on the 20th day of April, 1899, the three 
defendants held a meeting at Hustace’s office which was later 
denominated, in the minute books of the company, “the first 
stockholders’ meeting of the Kamalo Sugar Company, Ltd.;” 
that these minutes after reciting that these three defendants were 
present, representing 48,800 shares of the capital stock out of 
the entire amount of 50,000 shares and that the articles of incor- 
poration of the company had been filed, read as follows: 

“Motion made by Frank Hustace and seconded by J. J. Egan 
that the corpcration agrees to pay the promoters upon their giv- 
ing a deed to the corporation of all their right, title and interest 
in the following described property: all options now in the 
name of Frank H. Foster, also in fee simple the Ahupuaa of Ko- 
puaokolau containing 671 acres and one piece in Kapualai of 
three acres, more or less, as described in the deed to them from 
the McCorriston brothers, also the assignment of a certain lease 
for a term of forty vears made by the trustees of the B. P. 
Bishop estate to the said promoters, together with all buildings, 
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improvements, rights, privileges and appurtenances therein, in- 
eluding all the stock formerly owned by MecCorriston Brothers, 
viz., 300 head more or less of cattle, 20 head more or less of 
horses, for the consideration of Sixty Thousand Dollars, ($60,- 
000) in United States Gold Coin and the transfer to such parties 
as they may describe the amount of seven thousand shares of 
fully paid up stock of the corporation, carried.” That these 
minutes make false recitals in at least three particulars; viz.: (1) 
The articles of incorporation of the Kamalo Sugar Company, 
Ltd., had not been filed on-the 20th day of April, 1899. (2) 
The promoters did not at that time have a deed for the McCor- 
riston land. (8) They had no lease for the Bishop Estate land. 
That on the dav following April 21st, Hustace began to receive 
responses to the notices sent the allottees of stock and the pay- 
ment of the first assessment of ten per centum thereon and that 
to the parties paving he issued receipts in the following forms: 


SNO sr aig och ne Kamalo Sugar Company, Ltd. 
Subscriber’s receipt. 
Honolulu, H. I. ........... 1899. 
Rëcéived froni esre aneneen a Oa Ae Oa ee dae aaa 
d Maer ta dete atehe a startaneG Dollars, for first assessment of ten 
per cent on .......... shares of the capital stock of the Ka- 


malo Sugar Company, Ltd., this receipt to be surrendered on the 
delivery of certificate of stock. 
Frank Hustace.” 


That the first certificates of stock in the company were issued 
in the latter part of May following; That the articles of incor- 
poration appear to have been signed on the 20th day of April, 
1899,—whether they were signed on that day or on the 4th day 
of May is disputed from the fact that in the date line of the 
articles an erasure appears. The menth as typewritten was 
erased and “20th” and “April” written in with ink. When this 
change was made or by whom does not appear from the evidence. 
That the certificate of acknowledgment attached to the articles 
is dated May 4th, 1899, and the articles were filed with the 
Treasurer of the Territory on the 8th day of May, 1899. That 
the affidavit attached to the articles əf incorporation recites that 
James F. Morgan is President, of the Kamalo Sugar Co., Ltd., J. 
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J. Egan, Secretary and Frank Hustace, Treasurer, and that the 
subseribers to the stock are 


James F. Morgan ...........-. 1,500 shares 
Frank Foster .........-...0005 2,000 “ 
JJ- Egali 6 68.0 coer PR ed eR Os 500“ 
A. ©. Lovekin ..........0...02. 100 “ 
Frank Hustace .............055 2,000 “ 
Frank Hustace, Trustee ........ 43,900 “ 


and that ten per cent of the capital steek of one million dollars 
had been paid in and the entire amount subscribed for; that this 
affidavit was sworn to by the three officers named on the 4th day 
of May, 1899. How or when or by whom these parties were 
elected to the respective offices in the company does not appear 
from the minutes of the corporation or other evidence. That 
the defendants were given an opportunity to show, at the hear- 
ing, the amount of money expended in promoting the corpora- 
tion; that the only proof given was by the defendant Foster, who 
showed an expenditure of $180.00; that some $70,000 was paid 
to Hustace in response to the notices sent the subscribers on the 
first ten per centum assessment to the stock awarded; that after 
this money was paid to Hustace these defendants in ‘pursuance 
of the resolution of April 20th, appropriated $60,000 of this 
money and 7,000 shares of the paid up stock and from this 
amount they paid the McCorristons in consideration for their 
land $25,000 in cash and one thousand shares of paid up stock; 
that the remainder of the cash ($35,000) was divided among the 
defendants as follows: to Foster $15,000 cash and 4 of the stock 
and to Hustace $10,000 cash and } of stock and the same to 
Egan. That the promoters did not disclose to any of the allottees 
of stock either before or after the payment of the first assessment 
the amount they intended to take as promoters’ fees and that 
none of the stockholders outside of the incorporators knew of the 
amount of the profit made by the promoters or anything on the 
subject; that the company issued a prospectus in September, 
1899, publishing the transactions of the promoters; that on May 
4th, 1899, when the affidavit accompanying the articles of incor- 
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poration was subscribed reciting that 10% of the capital stock 
had been paid in there had not been a dollar paid on the 43,900 
held by Hustace as Trustee, except that paid by the plaintiffs 
and other subscribers. 

The Circuit Judge found that the defendants Hustace, Egan 
and Foster “did unlawfully combine, conspire and confederate 
and agree together to cheat and defraud the stockholders of the 
Kamalo Sugar Company, Limited, an Hawaiian corporation, out 
of the sum of thirty-five thonsand ($35,000) dollars in cash and 
six thousand (6,000) shares of the paid up stock of the said Ka- 
malo Sugar Company, Limited, as alleged and charged in the 
plaintiffs’ bill on file in this suit.” The judge also found that 
the value of the shares was $20 at the time and that the conver- 
sion of the money and stock was fraudulent and void and ordered 
the money and stock, or its equivalent in cash, paid to the clerk 
of the court for the Kamalo Sugar Company, Limited. The 
judge also allowed the attorneys for the plaintiffs a fee of 
$20,000 for their services rendered in said cause. The defend- 
ants appealed. Numerous reasons are urged for reversal of the 
decree appealed from. It wil] not be necessary to notice all of 
these in detail. 

Mauch stress is laid upon the fact that the time this company 
was organized was one of active expansion in the sugar industry; 
that speculation ran riot and prosperity in all of its delightful 
luxuriance was here; that the major part of the population of the 
islands were eager and anxious to buy sugar stocks; that the 
plaintiffs and others who bought shares in the Kamalo Sugar 
Company, Limited, did so without asking any questions and con- 
sidered it a privilege to have shares allotted to them; that the 
transaction was all a gamble and when the excitement subsided 
the plaintiffs discovered that they had failed to realize on their 
exaggerated expectations and by this suit seek to avoid the re- 
sponsibility of their own folly and to shift the burden of their 
losses to the defendants. 

We are not much impressed with this argument. It finds as 
little support in morals as in law. It is no doubt true that at the 
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time in questicn there was much reckiess speculation in corpora- 
tion shares but it was not given out by the defendants and we 
assume, in the absence of proof, that none of the plaintiffs had 
uny reason to believe or did believe that the Kamalo Sugar Com- 
pany was organized as a lottery or a gambling enterprise. The 
publie who were invited to buy the shares of this company had 
a right to presume that it was promoted as a legitimate enter- 
prise in whose management business integrity, if not ability and 
prudence, were to be important constituent elements. Counsel 
have neglected to cite any authority supporting the assumption 
that the character of a transaction, whether it is right or wrong, 
honest or dishonest, lawful or unlawful, is to be determined by 
the degree of prosperity existing in the community. We under- 
stand that, in the law, right and wrong, fraud and theft, embez- 
zlement and perjury are the same in sunshine and in rain, in 
times of plenty and in famine and that the conduct of these 
defendants must be measured by a fixed standard without refer- 
ence to the degree of commercial activity at the time of their 
operations. 

The plaintiffs proceed upon the theory that the defendants 
occupied a position of trust and confidence towards the company 
and the public that was invited to buy and did buy the shares 
and that the defendants could not take the money and stock 
without first disclosing the facts to and obtaining the consent of 
the stockholders; while the defendants insist that the plaintiffs 
were not subscribers but purchasers of the stock from Hustace; 
that the promoters were the original subscribers for the stock 
and were strangers and had the right to deal with the plaintiffs 
and all subsequent stockholders and the company at arm’s 
length. The determination of the relation occupied by the de- 
fendants towards the company aud the plaintiffs is the important 
issue in this case and its determination, as is conceded by counsel, 
will settle the other issues involved. 

The rule settled by the English authorities is that in order to 
make a complete contract to take shares there must be an appli- 
cation for shares, an allotment of shares to the applicant and a 
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communication to him of the allotment. Rogers Case, L. R. 
3 Ch. 637; Prilot’s Case, L. R. 2 Ch. 527. If this rule were 
applied to the facts of this case we would be bound to hold that 
the offer of the plaintiffs to buy shares, and the allotment by 
Hustace and the notice sent prior to April 20th constituted a 
completed contract and each party receiving such notice was a 
subscriber from that date, at Icast if the notice was uncondi- 
tional: if the notice was conditional the contract became com- 
plete on payment of the first assessment or earlier if the time of 
payment was waived or extended. This theory would explain 
why Hustace afterwards subscribed for stock as trustee and make 
that act consistent and show that he intended to subscribe and 
did subscribe for the stock as trustee for the several persons to 
whom he had allotted stock. The fact that he did not pay the 
first or any other assessment on any part of this 43,900 shares 
held as trustee tends strongly to support the theory that such was 
his intention and purpose at that time and negatives the claim 
now made that he was absolute owner of the stock and signed as 
trustee through inadvertence or on advice of counsel. 

What relation in general does a promoter bear to the corpora- 
tion he brings into existence and to the shareholders whom he 
induces to invest or who voluntarily invest in the stock of the 
company? 

Cook on Stock and Stockholders, See. 451, says, “A promoter 
is considered in law as occupying a fiduciary relationship towards 
the corporation.” 

Judge Thompson says, “Although the promoters of a corpora- 
tion are not its agents for the purpose of binding it by their acts 
and engagements, jet they are its fiduciaries; they oceupy such 
a relation of trust and confidence towards the body which they 
are calling into existence,—cr more properly speaking toward 
those whom they invite to join them in the intended enterprise 
by becoming members of such body,—as requires the same good 
faith on their part which the law exacts of the directors of cor- 
porations and all other fiduciarics. They are trustees in a sense 
which disables them from taking to themselves a secret profit 
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mado out of their trust to the detriment of the future corpora- 
tion or its members.” Commentaries on Corporations, Vol. 7, 
Sec. 8286. 

“Promoters stand in a fiduciary relation to that company 
which is their creature.’ New Sombrero Phosphate Co. v. 
Erlanger, 5 Ch. Div. 73, 112; L. R. 38 App. Cas. 1218. 

“Whether called prospectors, promoters, agents, trustees, or 
any other name, they unquestionably solicit and accept trusts 
from the members of the company and therefore became its 
fiduciaries.” 16 Am. Law. Rev. p. 672. 


The law of this question as above quoted is too well estab- 
lished in the jurisprudence of this country and England to be 
now successfully controverted. Among the many American 
courts that have announced and followed this view are the 
United States Circuit Court and the Supreme Courts of Califor- 
nia, Missouri, Pennsylvania, New York and Massachusetts.” 
Chandler v. Bacon, 30 Fed. 538; Burbanks v. Dennis, 101 
Cal. 96, 98; Simons v. Vulean Oil Co., 61 Pa. St. 202; 
Brewster v. Hatch, 122 N. Y. 349, 362; The South Joplin 
Land Co. v. Case, 104 Mo. 572, 579; Hayword v. Lieson, 176 
Mass. 310. See also Clark and Marshall, Private Corpora- 
tions, § 110 b. 

The defendants admit that they were promoters of the Ka- 
malo Sugar Company but insist that on April 20th they had 
ceased to be promoters and had become and then acted as stock- 
holders and as such had a right to make the agreement with the 
promoters for the payment of the money and stock in considera- 
tion for the options. 

This position is not tenable. These defendants did not cease 
to be promoters, at least until the corporation, the artificial per- 
son, was brought into life. The Kamalo Sugar Company, Lim- 
ited, was not a corporation until after the articles of incorpora- 
tion were filed with the Treasurer of the Territory, May 8th, 
1899. (C. L. Sec. 2033.) This filing of the articles was the last 
act necessary to breathe the breath of life into this soulless child 
of their will. Whether or not the corporate existence reverts 
back to the signing of the articles, it is not necessary to deter- 
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mine, since it is clear that the defendants could not, at that time 
and under the facts of this case, by making a contract with them- 
selves divest themselves of the fiduciary relations assumed as pro- 
moters. 


What duties were imposed on the defendants by the relation 
they assumed and occupied towards the plaintiffs and the other 
stockholders and the company? The law is well established that 
if a trustee, agent or promoter propose to contract with any per- 
son with whom he stands in a relation of trust and confidence, 
the utmost good faith is required. “It is not enough that they 
do not affirmatively misrepresent; they must not conceal; they 
must speak and speak fully to every material fact known to 
them, or the contract will not be allowed to stand.” Perry on 
Trusts, Sce. 178. 

“Where persons undertake the promotion of a company for 
the purpose of purchasing certain existing property, under an, 
agreement with the owner and proposed vendor of such prop- 
erty, by which they receive a certain compensation for promot- 
ing the company, they are hound to disclose to those whom they 
induce to become members of the company, what their compen- 
sation is to be. The concealment of such an agreement is a fraud 
on the company. It amounts to an agreement, by the vendor, 
‘with an agent of an intended purchaser, to give him a bribe to 
betray the interest of his principal. If the promoters of a com- 
pany conceal such an agreement trom those whom they induce 
to join it, and the company proves abortive, they will not be 
allowed, in the winding up of the company, compensation for 
their services. either upon or after the formation of the com- 
pany.” Thompson’s Commentaries on the Law of Corporations, 
See. 456. 

Again in the following section the same distinguished author 
says: “Persons who purchase property and then organize a com- 
pany to purchase it from them, stand in a fiduciary position to- 
wards such company, and must faithfully state to the company 
all material facts relating to the property, which would influence 
the company in deciding on the desirability of purchasing. In 
such cases the owners of property who desire to create a company 
for the purpose of purchasing it from them are bound, if they 
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wish to make a contract which will stand, to nominate inde- 
pendent directors, and disclose to them the actual facts. The 
principle upon which courts of equity proceed in these cases is a 
very familiar one. The promoters of a company, like its direct- 
ors, is deemed to sustain towards the members of the company 
the relation of a trustee towards his cestui que trust. This 
being so, he will not be permitted to speculate out of that rela- 
tion, or to derive secret advantage from it. He is bound to dis- 
close to them fully all material facts touching his relation to 
them, ineluding the amount which he is to get for his services as 
promoter, usually called ‘promoticn money’.” See. 457. 

“Where the vendor becomes a promoter, he is concerned in 
the sale of the property as vendor; and being a promoter, he is 
concerned in its purchase as the agent of his company. He acts 
in a dual capacity. His dutics are twofold and conflicting. As 
vendor he owes it to himself to sell as high, and as promoter he 
owes it to the company to buy as low, as possible. His perform- 
ance of those duties is frequently attended with disgraceful per- 
fidy. He is true to himself in securing the highest price for the 
property but is false to his company by deceiving it as to the 
worth of its intended purchase, and by lulling its shareholders 
into unsuspicious reliance that their interests will be looked after 
and guarded either by himself or by corporate officials, whom he 
has either already corrupted or intends to cireumvent or seduce.” 
* * * “Cases in which the vendor is a promoter and sells to 
the company at a large undisclosed profit, * * * are the cases 
in which the doctrine that promoters are corporate fiduciaries is 
applied oftenest and with the most vigor and effect.” 16 Am. L. 
Rev. p. 673. 

The doctrine of the above authorities ought to be recognized 
as settled law. Its application to varying states of facts, re- 
sembling in some instances those of this case is illustrated in the 
following cases: 

McKey’s Case, 2 Ch. D. 1; Bagnall v. Carlton, 6 Ch. D. 
371; Emma Silver Mining Co. v. Grunt, 11 Ch. D. 918: Emma 
Silver Mining Co. v. Tawis, 4 C. P. D. 396; Archers Vase, 1 
Ch. 322: Yale Gas Store Co. v. Wilcox, 64 Conn. 101; Plaque- 
mines Tropical Fruit Co. v. Buck, 52 N. J. E. 219; Woodbury 
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Heights Land Co. v. Londenslager, 55 N. J. E. 78; Chandler 
v. Bacon, 30 F. 583; Emery v. Parrott, 107 Mass. 95; Dens- 
more Oil Co. v. Densmore, 64 Pe. St. 48; Bosher v. Richmond 
and Harrisburg Land Co., 89 Va. 455, 460, 461; Pittsburg 
Mining Co. v. Spooner, 74 Wis. 307; Burbank v. Dennis, 101 
Cal. 90, 98; South Joplin Land Co. v. Case, 104 Mo. 572; 
Hayward v. Leeson, 176 Mass. 310, 326. 

Applying the principles established by the authorities to the 
facts of this case the conclusion is inevitable that the defendants 
were fiduciaries of the plaintiffs and the Kamalo Sugar Com- 
pany, Limited; that the duties imposed upon them as such fiduci- 
aries was not discharged by a failure to issue a prospectus and 
by not misrepresenting the facts; that they were bound under 
the law to disclose fully and completely the facts; that Frank 
Hustace, J. J. Egan and Frank H. Foster, could not make a 
valid agreement with the Kamalo Sugar Company, Limited, at 
the time acting in the dual capacity for the promoters and the 
company, whcreby they as promoters were given a profit of 
$35,000 in cash and six thousand shares of paid up stock, with- 
out disclosing the facts to those interested other than themselves, 
and obtaining their consent thereto; that the failure to disclose 
the facts was a fraud, whether. actual or constructive we need 
not say. on the plaintiffs and the company and the agreement 
cannot stand; that in view of this fraud the defendants were not 
entitled to compensation for their services and the plaintiffs are 
entitled to recover as decreed. 

There may be some doubt whether or not Foster was entitled 
to credit for $180.00 for cash paid out but the plaintiffs did not 
appeal from this and are not objecting toit. If this was errof it 
was one of which the defendants have no right to complain. 

The allowance of fees to the plaintiff’s counsel seems out of 
proportion to the services rendered. The majority of the court 
are of the opinion that under all the facts of the case the fee 
should be reduced to $7,500. Personally I think that it should 
be fixed at $10,000. 
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The decree appealed from is affirmed, except the allowance of 
counsel fees is reduced from $20,000 to $7,500. 

Geo. A. Davis, T. McCants Stewart, F. M. Hatch, B. L. 
Marz, J. A. Magoon, T. 1. Dillon and J. Lightfoot for plain- 
tiffs. 

Robertson & Wilder, Kinney, Ballou & McClanahan and F. 
W. Hankey for defendants. 


Ex Parte WALTER G. SMITH. 


ORIGINAL. 


SUBMITTED APRIL 23, 1902. Decwep June 5, 19:72. 


Frear, C.J., GALBRAITH AND Perry, JJ. 


On habeas corpus to test the validity of a judgment for contempt, the 
court may consider questions of jurisdiction only and not ques- 
tions of mere irregularity or error. 


* All reasonable intendments are made in favor of the jurisdiction of 
superior courts of record when their judgments are attacked col- 
laterally. 


Whether an answer under oath by one cited for contempt operates as 
a purger or not depends on the circumstances. 


Whether all three Judges of the First Circuit may sit together as a 
court or not is immaterial if, when they do sit together, the presid- 
ing judge for the term substantially conducts the proceedings and 
finally pronounces judgment as if he alone constituted the court, 
the othérs being deemed to act in an advisory capacity only. 
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OPINION OF THE COURT BY FREAR, C.J. 


The facts and much of the law are set forth in Mr. Justice 
Perry’s dissenting opinion. The case is one of great. difficulty. 

There is no doubt that the publication in question would be 
held a contempt at common law,—whether it should be regarded 
as relating to a pending case or to a terminated case, or to the 
judge generally without reference to any particular case, or 
whether it was in the presence of the court or not. There is 
also no doubt that it should be held a contempt under our 
statutes, if the decision in the Bush case, 8 Haw. 221, should 
be followed, for, according to that decision, the legislature in 
providing, by the Act of 1898 (P. L. § 262), that constructive 
contempts should no longer be punishable as such, regarded as 
constructive contempts only those that were not enumerated in 
the previous statute (P. L. § 257) and did not mean to include 
all those that are generally regarded as constructive contempts, 
and the publication in question clearly comes within at least 
one of the classes enumerated in the previous statute. 

If, therefore, this should be regarded as a case of construc- 
tive contempt under the general law, the main question for con- 
sideration would be whether the decision in the Bush case 
should be followed or reversed. Assuming that that decision 
was sound when it was rendered, there might still be a question 
whether the publication, if it could be considered as relating 
only to the terminated case or to the judge generally, and not 
to the pending case, could be regarded as a contempt punishable 
summarily, now that we have come under the provisions of the 
federal constitution relating to freedom of speech and of the 
press, which, although not differing materially from the cor- 
responding constitutional provisions in force here when the 
Bush case was decided, might perhaps be construed differently 
to some extent. See State v. Circuit Court, 97 Wis. 1. 

But must we regard this as a case of constructive contempt 
under the general law? It may have been such in fact. We 
may have found it such if we had passed upon the question in 
the first instance, or we might find it such if the case were here 
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on appeal, or perhaps even on writ of error. But must we re- 
gard it as such in these habeas corpus proceedings? The Cir- 
cuit Court is a Court of general and superior jurisdiction. Con- 
tempt cases are not appealable or subject to review by writ of 
error under our statutes. Habeas corpus is a collateral pro- 
ceeding. In a collateral proceeding mere irregularities and 
errors cannot be inquired into as on appeal or error; only ques- 
tions of jurisdiction can be inquired into, and every presump- 
tion is indulged in support of the jurisdiction of a superior court. 
On appeal or error, judgments of superior courts, at least if the 
jurisdiction is limited, may be set aside, if jurisdiction does not 
appear on the face of the record, but on habeas corpus they may 
be set aside only when jurisdiction affirmatively appears to be 
wanting. 

In Cuddy, Petitioner, 131 U. 8. 280, the petitioner sought 
release on habeas corpus from a judgment of contempt. The 
act constituting the contempt was set forth in the judgment, but 
it did not appear whether the act was committed in the presence 
of the court or not and so whether it was covered by the statute 
or not. Counsel contended that the act was not committed in 
the court building or while the court was in session, and that 
the case was therefore distinguishable from another case that 
was argued and decided at the same time, in which it was held 
that an act committed in a room near the court room and while 
the court was in session was “in the presence” of the court. It 
appeared that the act consisted of an attempt to influence one 
who had been impanelled as a juror for the term but before he 
was called for the particular case. Apparently it was in fact (as 
appeared by the record of the lower court, In re Cuddy, 40 
Fed. R. 62, but not by the record in the Supreme Court) com- 
mitted a quarter of a mile from the court house and when the 
court was not in session. The court said in substance that neither 
the petition for the writ nor the part of the record of the lower 
court that was produced showed the particular locality where 
the act was committed, and that upon a collateral attack by 
habeas corpus every intendment was made in support of the 
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jurisdiction of superior courts, and remanded the petitioner to 
custody. 

The present case is before us in a very unsatisfactory state. 
The mittimus seems to refer to two convictions, both, however, 
apparently intended to cover the same or nearly the same 
ground, the one referring for the facts to the affidavit on which 
the citation was issued, the other purporting to set forth the facts 
and, among other things, stating that the published matter was 
false, malicious, ete. and had special reference to the case on 
trial and to the judge presiding therein, and was circulated and 
published in the court room during the trial of the case, that it 
was calculated to and did prejudice the minds of the jury and 
prevent a fair and impartial trial and was calculated to and did 
obstruct the court in the administration of justice, and in its 
duties in the trial of the case then pending and undetermined. ` 
What purports to be a transcript of the stenographer’s notes of 
the proceedings shows only one conviction, which refers to the 
affidavit for the facts. It contains also an oral opinion delivered 
by another judge who was with the trial judge on the bench; 
also the testimony of certain witnesses, which shows that the 
jurors in the pending case saw the alleged contemptuous publica- 
tion in the hall and room adjoining the court room, if not in the 
court room itself, but does not show what the petitioner had to 
do with its circulation in or near the court room as distinguished 
from the city at large, nor does it show whether the court was 
in session at the time. Whether the presiding judge himself 
saw the paper circulated in the court room during the trial does 
not appear except by the recital in the mittimus. The transcript 
does not indicate that it contains all the evidence, though there 
is nothing to show that it does not, nor is the usual stenogra- 
pher’s certificate attached to it though it is signed by the steno- 
grapher, nor was it made a part of the record in this court nor 
does it purport to have been filed or to be a part of the record 
in any court. We would be justified, however, in overlooking 
these irregularities as counsel on both sides have taken it for 
granted that the transcript was complete and a part of the 
record. The affidavit sets forth in substance that the petitioner 
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made and published for circulation the matter in question, in- 
tending thereby to throw disrespect upon the judge and to 
present the former action in a ludicrous, ete. manner, and to pre- 
judice the case in the minds of the public and jury trying the 
cause, and that by reason of said published matter and intend- 
ing to publish animadversions on the evidence or proceedings in 
a pending trial tending to prejudice the public respecting the 
same and to prevent and obstruct the administration of justice, 
and by knowingly publishing an unfair report of the proceed- 
ings of the court and malicious invectives against the court and 
jury tending to bring the administration of justice into con- 
tempt, etc., did commit a contempt of court. No allegation was 
made in the petition, nor was any offer made in this court to 
show just where or under what circumstances the publication 
and circulation took place, nor was any attempt made to show 
these things iri the lower court by, the testimony of the witnesses 
for the petitioner or on cross examination of witnesses against 
him or in any other manner than by the petitioner’s answer, 
under oath, denying knowledge of the pendency of the second 
case and alleging that the publication related to the first case 
only. 

The contention that the petitioner thereby purged himself 
of the contempt cannot avail in this collateral proceeding, con- 
sidering that the lower court found against him and considering 
all the circumstances under which that finding was made, assum- 
ing that in our opinion the finding was erroneous. We must. in 
these proceedings regard the publication as relating to the pend- 
ing case. 

Thus, it is not clear whether the court found that the publica- 
tion or circulation took place in the court room or not, and it 
would seem to be immaterial whether it was in the court room 
or in the adjoining hall or room, if the other necessary condi- 
tions were present. It is not clear whether the court was in 
session or not. Perhaps that also would be immaterial, if it was 
during a recess merely or temporary adjournment from one day 
to the next, and if the other essential features were present. It 
is not clear whether the petitioner had anything to do with the 
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publication or circulation in or near the court room or not. This 
is very material, unless the petitioner should be regarded as 
responsible in law for the publication and circulation there as 
a natural and probable consequence of the publication and cir- 
culation of a paper of such general circulation in the city where 
the trial was pending. Whether he should be thus held respon- 
sible is a nice question, the affirmative being held by very 
respectable authority, and no argument or authority having been 
presented on behalf of the petitioner in support of the negative. 
Whether the decision in the Bush case which, if followed, re- 
quires us to remand the petitioner to custody, in any view that 
can properly be taken of the case on the evidence, should be 
reversed, is also, to say the least, a nice question,—upon which 
no argument has been presented on behalf of the petitioner, 
although that decision is most strenuously urged contra. 

If, as is the case in some other jurisdictions, contempt cases 
were appealable under our statutes, and this case were before 
us on appeal, or, if the statute required the court in adjudging 
a contempt to explicitly set forth all intermediate necessary find- 
ings upon which the final judgment is based, the result might 
perhaps be different. But in the absence of such findings or of 
an affirmative showing of want of jurisdiction either by the 
record or by matter outside of the record, the judgment cannot 
be set aside in a collateral proceeding. 

Ihe fact that all three Judges of the Circuit Court sat at the 
hearing of the contempt case does not make the proceedings 
void. Whether they might properly all sit as a court, it is un- 
necessary to say. For, although during the earlier stages of the 
hearing they seem to have regarded themselves together as con- 
stituting the court, vet the part that the judges other than the 
presiding judge took was unimportant and was joined in by the 
presiding judge, and before the end of the case the view was 
apparently taken that the two former were there in an advisory 
capacity only, and the presiding judge alone finally pronounced 
judgment in form as if he alone constituted the court. 

The case as a whole presents many fertile themes for com- 
ment, but it is unnecessarv to discuss them. 
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The petitioner is remanded to the custody of the High Sheriff. 
Smith & Lewis and Andrews, Peters & Andrade, for the 
petitioner. 


Geo A. Davis, contra. 


CONCURRING OPINION OF GALBRAITH, J. 


The petitioner was charged and found guilty of contempt of 
the Circuit Court of the First Circuit of this Territory. This 
court cannot in habeas corpus examine and determine whether 
or not the facts were sufficient in our opinion to constitute the 
offense or the sentence unduly severe, as might be done on ap- 
peal or writ of error if such process were available. The only 
question presented in this proceeding is one of jurisdiction or 
power of the court to impose the sentence complained of, the 
court’s jurisdiction over the subject matter and the person of the 
petitioner being admitted. Hx parte Fugihara Oriemon, 13 
Haw. 102, 106, 107. 


It is argued with great industry in the brief of the petitioner 
that the legislative had the power to define what shall con- 
stitute contempt of court and prescribe the punishment in all 
legislative courts and that the Circuit Court of the First Cire it 
is such a court. This position may be admitted. The legislature 
has acted on the subject and I may concede, rightfully. 

Section 257, Penal Laws, reads as follows: 


“Contempt of Court. 

“Sec. 257. Whoever, after trial by jury, is adjudged guilty 
of contempt of any judicial court, whether by open resistance 
to the process or proceedings thereof, or of any Judge or Justice 
thereof in the lawful exercise of his judicial functions; or by 
insulting, contemptuous, contumelious, disrespectful or disor- 
derly language, behavior or act, or breach of the peace, noise or 
other disturbance in the presence or hearing thereof when in 
session; or by willful disobedience or neglect of any lawful 
process or order; or by refusing to be sworn as a witness, or 
when sworn, to answer any legal and proper interrogatories; o! 
by publishing animadversions on the evidence or proceedings in 
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a pending trial tending to prejudice the public respecting the 
same, and to obstruct and prevent the administration of justice; 
or by knowingly publishing an unfair report of the proceedings 
of a Court, or malicious invectives against a Court or jury tend- 
ing to bring such Court or jury, or the administration of justice 
into ridicule, contempt, discredit or odium, shall be punished by 
imprisonment at hard labor not exceeding two years, or by 
fine not exceeding five hundred dollars; provided, however, that 
every judicial tribunal, acting as such, and every Magistrate 
acting by authority of law in a judicial capacity, may sum- 
marily punish persons guilty of contempt, as follows: 

“1. The Supreme Court, by imprisonment not more than 
three months, or by fine not exceeding one hundred dollars, or 
by both such fine and imprisonment, in the discretion of the 
Court. 

“2. Any Circuit Court, or any Court of Probate, by im- 
prisonment not more than two months, or by fine not exceeding 
one hundred dollars. 

“3. Any Circuit Judge or Police Justice, by imprisonment 
not more than thirty days, or by fine not exceeding fifty dollars. 

“4, Any District Justice, Coroner, or other person acting 
in a judicial capacity by authority from any Court of Record, 
by imprisonment not more than ten days, or by fine not exceed- 
ing ten dollars.” 

The Circuit Courts of this Territory are authorized by this 
statute to punish summarily persons adjudged guilty of con- 
tempt of court. It will be observed that some of the acts set 
out in the statute would be under the common law direct con- 
tempt and that others would be indirect or constructive con- 
tempt, but the legislature in enacting the statute did not classify 
the offense according to the common law or otherwise, and I 
dispute the authority of this court to make a classification that 
the legislature did not make or authorize. 

It is not profitable to discuss the mittimus or its contents, 
since there is a judgment in the record before the court. The 
petitioner was charged in the motion and affidavit with contempt 
of court in the language of the statute (Sec. 257) and the judg- 
ment runs, “It is therefore the judgment of this court that you 
be and you are hereby adjudged guilty of contempt of court 
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as set forth in the affidavit.” “This language fits exactly the 
words of the statute.” (In re Bush, 8 Haw. 223.) 


But it is contended that under the definition given in the Law 
Dictionary and in the decisions of some courts, the acts charged 
in the affidavit would not constitute direct contempt but would 
be indirect or constructive contempt and that the legislature has 
taken away the power of the court to punish summarily for con- 
structive contempt and therefore the judgment was void. This 
argument is based principally on the construction of the Act 
of August 20, 1888. This Act contains three sections (Session 
Laws 1888, p. 98). It is entitled “An Act to define and limit 
the authority of courts and judges to punish for contempt in 
certain cases.” 

“Sec. 1. The publication of proceedings before any court or 
judge shall not be deemed to be contempt, nor shall such pub- 
lication be punishable as contempt. 


“See. 2. Constructive contempts shall not hereafter be pun- 
ishable as such. 


“Sec. 3. The terme of this Act shall apply to the publica- 
tion of all proceedings in all courts, or before all judges, hitherto 
had, now pending or which may hereafter be brought.” 

There is no repealing clause with the Act and no reference is 
made therein that would indicate any intention on the part of 
the legislature to repeal any existing statute. Sec. 257, P. L., 
was in force at that time. The title of the Act shows that the in- 
tention of the legislature was not to repeal some existing statute 
but to “define” and “limit the authority.” The definition was 
given in the first section, i. e., publication of proceedings and 
the limitation in the second section, constructive contempt. The 
publication of proceedings before the court had been held to be 
contempt although not made so by Sec. 257. It was this con- 
struction that the legislature intended to restrain and this power 
limit. It is generally supposed that this Act resulted from cer- 
tain decisions of this court rengered a short time previous. In 
Ackerman v. Congdon, 7 Haw. 31, the publication of pre- 
tended facts in relation to a civil case pending in this court, was 
held not to be within any of the provisions of Sec. 257, but 
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that aside from the statute it was a constructive contempt and 
punishable by the court. In Smith v. Aholo, 7 Haw. 115, it 
was held that the publication of the contents of a bill in equity 
filed in court was constructive contempt under the rule an 
nounced in the Ackerman case and punishable as such. I think 
that the constructive contempt in the legislative mind was that 
as defined in the Ackerman and Smith cases expressly held by 
the court not to be within the provisions of Sec. 257. 


This construction is supported by the decision of this court 
rendered at the February term, 1891, wherein the same con- 
tention was made by the petitioner as is made in this case. The 
court said, “Were we to proceed alone upon the common law, 
the contention of counsel would seem to be sustained by author- 
ity. But we have a statute which, so far as we have learned, is 
peculiar to this country, and which describes and enumerates 
certain acts and circumstances as contempts and makes them 
punishable upon indictment and conviction by a jury and also 
summarily. These acts are not classified in the statute as direct 
and constructive contempts. Some of these acts would fall un- 
der one head and some under another, as generally classified. 
By our penal law, however, they are all contempts and punish- 
able either summarily or upon indictment, or in both ways.” 

“The legislature in enactly the law of 1888 had in mind, 
without doubt, the then recent cases decided by this court in 
which certain publications, avowedly not of the character 
enumerated in the Penal Code as contempts, were construed 
by the court to be contempt and these the legislature declared 


to be no longer punishable as such.” In re Bush, 8 Haw. 
222, 223. 


This decision interpreting and defining the intention of the 
legislature in passing the Act of 1888, was rendered when the 
court was composed of the late Chief Justice Judd, Justices 
McCully, Bickerton and Dole. Each member of the court at 
that time was closely identified with the interests of the islands 
and thoroughly familiar with their history. They were cer- 
tainly in a better position to know the intention of the legislature 
in enacting the law of 1888, than any one of the present mem- 


EX PARTE SMITH. 255 


bers of the court. It seems to me that the decision in the Bush 
case is controlling in this. I concur in the judgment of the 
Chief Justice remanding the petitioner. 


DISSENTING OPINION OF PERRY, J. 


The petitioner was sentenced to imprisonment for the term of 
thirty days for an alleged contempt of the Circuit Court of the 
First Circuit and then brought this petition for a writ of habeas 
corpus to determine the legality of such sentence and commit- 
ment. Many questions are presented. 

One McCarthy was tried in the Circuit Court upon a charge 
of mayhem. The jury rendered a verdict of guilty. There- 
after, upon motion of counsel, the court discharged the defend- 
ant on the ground that there is no such crime known to our law 
as mayhem. This was on March 5, 1902. On March 11, Mc- 
Carthy was arraigned before the same court on a charge of as- 
sault and battery based on the same acts, and the trial was begun. 
In its issue of the day following, and while the trial was still 
pending and the case undetermined, the Pacific Commercial 
Advertiser, a newspaper printed and published in this city, of 
which newspaper the present petitioner was then the editor, con- 
tained a certain cartoon and certain printed words said to be of 
and concerning the Hon. George D. Gear who was the judge 
presiding at the two trials referred to. One of the attorneys 
for the defendant on the day last named presented to the court 
a motion or affidavit praying that the editor of the Advertiser be 
cited to appear and show cause why he should not be summarily 
punished for contempt of court, charging in the affidavit that the 
editor “did make and publish for circulation an insulting, con- 
temptuous, contumelious, disrespectful cartoon or picture a copy 
of which ig hereto attached and made a part hereof, intending 
and meaning thereby to throw disrespect upon the Honorable 
George D. Gear, one of the judges of said court, and the pre- 
siding judge at both of the trials hereinbefore named; and in 
said cartoon or picture intending to and attempting to represent 
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the former action in a ludicrous and disgraceful manner of him 
the said Honorable George D. Gear in his official and judicial 
capacity, as well as to prejudice the case of said defendant in 
the minds of the public and jury trying said cause and that by 
reason of said insulting, contemptuous, contumelious and dis- 
respectful picture or cartoon, and intending to publish animad- 
versions on the evidence or proceedings in a pending trial tend- 
ing to prejudice the public respecting the same, and to obstruct 
and prevent the administration of justice; and by knowingly 
publishing an unfair report of the proceedings of the Court, and 
malicious invectives against the court and jury tending to 
bring such court and jury, and the administration of justice 
into ridicule, contempt, discredit and odium, did then and there 
and thereby commit a contempt of court.” An order was 
thereupon issued citing Smith to appear at a time stated and 
show cause why he should not be adjudged guilty of contempt 
“in publishing, printing and circulating the said statement of 
and concerning the Presiding Judge of this Court and the car- 
toon or picture with reference to a cause now pending and un- 
determined in this Court, to wit: the case of the Territory of 
Hawaii against William McCarthy, and which said statement 
and publication and picture or cartoon is well calculated to 
prejudice and will prejudice the minds of the jury sworn to try 
the issues and hinder, obstruct and prevent the court and jury 
in the discharge of their duties and the Administration of Public 
Justice.” The respondent appeared and filed a return and after 
certain other proceedings had been had, judgment was rendered 
and sentence pronounced. 


In the view which I take of the case, it becomes material to 
consider whether the respondent in that proceeding was com- 
mitted and sentenced for a constructive contempt or for a direct 
contempt. 

As to the distinction between these two classes of contempts. 
“A direct contempt, or a contempt in facie curiae, is noisy or 
tumultuous conduct in the presence of the court, or so near 
thereto as to interrupt its proceedings; or an open defiance of 
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its powers or authority; or disrespectful behavior or language 
to the presiding judge; or any improper conduct tending to 
defeat or impair the administration of justice. An indirect or 
constructive contempt is one offered elsewhere than in the pres- 
ence of the court, and which tends by its operation to degrade 
or make impotent the authority of the court, or in some manner 
to impede or embarrass the due administration of justice.” —T 
Am. & Eng. Encycl. Law, 2nd ed., 27. “Contempts are defined 
to be, direct, such as are offered in the presence of the court, 
while sitting judicially, or constructive, such, though not in its 
presence, as tend to obstruct and embarrass or prevent the due 
administration of justice.”—State v. Wilson, 64 Ill. 195. “The 
contempt is direct when committed before and in the presence of 
or so near to the court as to interrupt the proceedings of the 
court. * * * Contempts are constructive when they are 
committed not in the presence of the court, and when they tend 
by their operation to interrupt, obstruct, embarrass or prevent 
the due administration of justice.” —Whittem v. State, 36 Ind. 
196, 212, 213. “Contempts are generally divided by jurists into 
the classes of direct and constructive; direct being those com- 
mitted in the presence of the court, and constructive being those 
acts which the court would have to construe by some process 
of reasoning to be equivalent to a direct contempt.” —In re 
Bush, 8 Haw. 222. See also Church on Habeas Corpus, §306; 
Bradley v. State, 50 L. R. A. 692 (111 Ga. 168); Cooper v. 
People, 22 Pace. (Colo.) 795; State v. Kaiser, 20 Or. 57. 
Assuming that the cartoon and words complained of are of 
the nature charged in the affidavit, i. e., insulting, contemptuous, 
contumelious, disrespectful and tending to obstruct and pre- 
vent the administration of justice, and that, as contended on 
behalf of the present respondent, they were of and concerning 
the case then pending and undetermined and not, as contended 
on behalf of the petitioner, of and concerning the case first tried 
and then concluded, and that the Circuit Court so found, and 
that such finding cannot be reviewed on habeas corpus, still, if 
the objectionable matter was published and circulated or caused 
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to be published and cireulated by Smith, or even, perhaps, by 
the proprietors of the Advertiser, only in the city generally and 
not in the court room or in the adjoining portions of the court 
house, these acts would at most constitute a constructive con- 
tempt only. If, on the other hand, Smith or, let us say, the pro- 
prietors, published and circulated such matter, or caused it to 
be published and circulated, within the court room or in the 
adjoining portions of the court house, the contempt would be 
direct. Although there may be, perhaps, a few authorities to 
the contrary, this is supported by the great weight of authority. 
In Cooper v. People, supra, immediately after the language 
above quoted, the court said: “The acts here complained of be- 
long to the latter class” (constructive), “if either. They con- 
sist of the publication in a newspaper, of general circulation in 
the place where the court was being held, of such articles in 
reference to a case pending as were calculated to interfere with 
the due administration of justice, as it is said.” “We have in this 
case, not a case of direct contempt, but a case of indirect or con- 
structive contempt alleged to have been committed by the pub- 
lication of these several articles in a daily newspaper, which are 
alleged * * * were intended to and did prejudice the peo- 
ple against the court and grand jury, embarrass the administra- 
tion of justice and reflect upon the court and its proceedings.” — 
Fishback v. State, 131 Ind. 304, 312. “A newspaper corpora- 
tion which deliberately seeks to influence judicial action by the 
publication of articles threatening the judges with public odium 
and reprobation in case they decide a pending cause in a particu- 
lar way, is guilty of constructive contempt.”—State v. Bee 
Publishing Co., 50 L. R. A. (Neb.) 195. 

Ackermann v. Congdon, 7 Haw. 31 (January, 1887) ,was a 
case of a publication in a newspaper of an article containing ex- 
pressions which were deemed by the court to be “calculated to 
prejudice the tribunal which was to try defendant’s case and 
render it unfavorable to him.” The defendant’s case referred 
to was pending. The publication was held to be a contempt, 
but that it was regarded as a constructive contempt is plain from 
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the language of the court: “As the case before us is the first 
instance of constructive contempt of this character brought to 
our notice, and as the case is not a serious one, we impose no 
fine.” (p. 38.) 

In Smith v. Aholo, 7 Haw. 117 (April, 1887), the publication 
in a newspaper, was of an abstract of a bill in equity and while 
the suit was pending. The court said: “We had occasion, at the 
January term, 1887, of this court, in the case of the Hawaiian 
Gazette, ante, page 31, to say that such publications as appear 
to have a prejudicial effect upon the rights of the parties in 
eases pending in the courts, were punishable as constructive 
contempts of court. * * * The publication in question 
comes within the principle laid down in the Gazette case, and is 
fully sustained by authority.” See also, on this subject, State 
v. Circuit Court, 12 N. W. (Wis.) 193, 195. 

The case of Telegram Newspaper Co, v. Commonwealth, 172 
Mass. 294, cited for the respondent, does not hold to the con- 
trary. It was immaterial in that case whether the contempt 
was direct or constructive, for the court was not limited by 
statute in the matter but had power to punish either or both. 
The court merely held that the publication was @ contempt, and 
while it said, p. 298, “If the publication amounts to'a contempt 
of court, because it interferes with the due administration of 
justice in a cause before the court, the contempt is analogous 
to a contempt committed in the presence of the court,” it also 
said, “The contempt, if there was one, was not, strictly speak- 
ing, committed in the presence of the court, but it related to a 
trial then before the court.” (Italics mine.) 


The mere fact that the petitioner, at the time that he pub- 
lished or caused to be published and circulated, generally, the 
newspaper containing the matter in question, knew, if he did, 
or must have known, that some subscriber or subscribers, to 
whom the paper would be delivered in due course, might bring 
copies of the paper to the court room and there circulate or pub- 
lish them, would not of itself, on any principle that I know of, 
render the petitioner criminally liable for such publication or 
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circulation in the court room. (There is, it is true, authority to 
the contrary.) To convict him upon such facts would be to 
hold him liable for the acts of others not aided, incited or en- 
couraged by him. Such a case would not come within the rule 
as to responsibility for the natural and plainly probable con- 
sequences of one’s acts. 

Bearing in mind these definitions and distinctions, of what 
offense does the mittimus show the petitioner to have been 
adjudged guilty and for what offense does it show that sentence 
was imposed upon him? 

After reciting in full the motion for citation or affidavit the 
mittimus further recites that Smith was cited to answer “to the 
said charge of contempt which had been duly filed against 
him” and that upon due hearing of the evidence and of counsel 
“in support of the charge”? and contra “the said Circuit Court 
found the said Walter G. Smith guilty of a contempt of this 
court as charged in the affidavit and motion.” The affidavit 
and motion, as appears from the quotation above made, charged 
a constructive contempt only; it charged that the petitioner 
“did make and publisn for circulation” the matter referred to 
and, perhaps, that he knowingly published an unfair report of 
the proceedings and malicious invectives, ‘ete. It did not, di- 
rectly or indirectly, charge a publication or circulation by the 
petitioner or by any one else in the court room or in the court 
house. Thus far, then, the mittimus shows a conviction of a 
constructive contempt only. 

The Cuddy case (131 U. S. 280) is distinguishable from that 
at bar. In the former the finding of the lower court was that 
the petitioner “did approach” a certain juror with a view to in- 
fluencing him. The record in the habeas corpus proceedings 
was entirely silent as to the place where the juror was approach- 
ed. The words used in the finding were consistent with the 
theory that the act was committed in the presence of the court as 
well as with the theory that it was not committed in the pres- 
ence of the court. The Supreme Court held that under those 
circumstances the presumption was that the court found that 
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the juror was approached in the presence of the court and that 
therefore the sentence was valid. In the case at bar, on the 
other hand, the record shows affirmatively, as it seems to me, 
that the acts charged were committed elsewhere than in the 
court room or court house. The language of the affidavit, adopt- 
ed and made a part of the judgment and mittimus, is to be read 
in its ordinary acceptation. So read, it means, if it means any- 
thing, that the making and publishing was away from the court 
house. When one says that the “Advertiser” is “a newspaper 
printed, published and of general circulation within Honolulu” 
and that in its issue of a certain day the said newspaper and 
its editor and servants, “did make and publish for circulation” 
certain matter, he certainly does not mean that it was in the 
court room or court house that the editor and others did so make 
and publish for circulation. The language used seems to me 
to be incapable of such a construction. 

The next and last recital of the mittimus in the case at bar 
is as follows: “And whereas the said Walter Q. Smith was 
guilty of a contempt of this Court by publishing and printing 
a certain false, scandalous, malicious and defamatory statement 
accompanied by a printed picture or cartoon, which said state- 
ment and cartoon had especial reference to the case of the Ter- 
ritory of Hawaii v. William McCarthy and to the conduct and 
judicial acts of the judge presiding on the trial of said cause, 
which said false, scandalous, malicious and defamatory state- 
ment and printed picture or cartoon was circulated and pub- 
lished in the Court room, in the Court house in Honolulu dur- 
ing the trial of the cause of the Territory of Hawaii v. William 
McCarthy, which said publication was calculated to prejudice 
and did prejudice the minds of the jury and prevent a fair 
and impartial trial of the issues involved in said case, and is cal- 
culated to obstruct and did obstruct the Circuit Court in the 
administration of justice and in its duties in the trial of said 
cause which was then and is now pending and undetermined.” 
Of this it is to be observed that it is not a recital of a conviction 
or of an adjudication of guilt, but merely that Smith was guilty. 
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The mittimus, however, is not the judgment or verdict; it i- 
merely a formal order issued to the Sheriff reciting that a certain 
judgment or verdict has been theretofore rendercd and sentence 
passed and directing the execution of such sentence. It is not 
-utlicient that the mittimus recite that the accused was guilty 
but it must show on its face that he has been adjudged guilty 
by a jury or by the court, as the case may be. In other word- 
even though an accused ‘is guilty, a conviction or judgment 
to that effect by a competent tribunal is necessary to support a 
sentence or the execution thereof. Without such conviction or 
judgment, the sentence and order of execution would be invalid. 
“But it is clear that a general order to imprison a party unle.s 
he has been convicted either by a jury or by the court is a mere 
nullity. The law requires that before a sentence of imprison- 
ment shall be passed against a party, he should first be con- 
victed of an offense. In ordinary cases, this conviction must be 
by the verdict of a jury. In the case of contempts, it may be 
by the judgment of the court. Still, in either case, the record 
must show a conviction. Now it will be seen from this return 
that there is no judgment of imprisonment for a contempt gen- 
erally, or for a contempt in refusing to answer questions. There 
is not any conviction or adjudication by the court that Mr 
Adams had been guilty of a contempt. Without such judgment 
the court had no right to commit him to prison, nor the sheriff 
to detain him. It is true, and was admitted on the argument, 
that Mr. Adams did refuse to answer questions asked by the 
grand jury, and it mav be true that the court considered that a 
eontempt for which he deserved imprisonment, but no such judg- 
ment has been rendered in the case; and however many con- 
tempts the prisoner may have committed, it is not lawful to im- 
prison him until convicted thereof by the judgment of the court, 
which judgment and conviction must appear by the record.”— 
Ex parte Adams, 25 Miss. 892 (59 Am. Dec. 234, 242, 243). 
“So that it appears that there has been no adjudication that 
petitioner and hig associates have been guilty of a contempt. If 
this be true, then the commitment, occupying as it does the place 


EX PARTE SMITH. 263 


of an execution, has no basis on which to rest. For it is the 
judgment and not the mittimus, by virtue of which the party 
committed is detained. People cx rel. v. Baker, 89 N. Y. 460. 
Unless the record shows a judgment of conviction of contempt, 
a petitioner may avail himself of the remedy provided by habeas 
corpus.” —Ex parte O’Brien, 127 Mo. 477, 488, 489. See also 
Ex parte Van Sandau, 1 Phillips 604, 606, 607; People v. 
Bennett, 4 Paige 282; In re Blair, 4 Wis. 521; Sherwood v. 
Sherwood, 32 Conn. 1. 

Assuming, however, that the language used can be held to 
be an averment of a conviction or judgment of guilty of the 
offense there stated, such offense so recited is, so far as the peti- 
tioner is concerned, a constructive and not a direct contempt. 
The recital is that “Walter G. Smith was guilty of a contempt 
of this court by publishing and printing” a certain statement 
and cartoon, “which said * * * statement and * * * 
cartoon was circulated and published in the court room in the 
court house in Honolulu during the trial * * *” This is 
not a statement that the matter was circulated and published in 
the court room or caused to be so circulated and published by 
Smith ; it is not a recital of a conviction of Smith for contempt 
by “publishing and printing” and by “circulating and publish- 
ing in the court room.” In my opinion, as stated above, the 
printing and publication generally away from the court room 
may have been by Smith and the circulation and publication in 
the court room may have been by others for whose acts Smith 
would not be criminally responsible. 

It may be remarked in this connection that it is not to be 
presumed that the court or the clerk issuing the mittimus in- 
tended or attempted to make therein an untrue or incorrect re- 
cital as to what the conviction or judgment was; and if it had 
been intended or attempted to state in the mittimus that the 
petitioner had been convicted or adjudged guilty of circulating 
and publishing in the court room, such statement would have 
been untrue and incorrect. After the introduction of the evi- 
dence, Circuit Judge Humphreys (the three judges of the Cir- 
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cuit Court sat together during the proceedings, but in what 
capacity or whether legally or otherwise I need not say) deliver- 
ed the opinion of the judges or of the court and in concluding 
said: “It is the unanimous opinion of the judges of this court 
that the defendant should be held guilty as charged in the com- 
plaint herein.” Following him Judge Gear, presiding at the 
term, said: “The judges have unanimously decided that this 
matter published has constituted a contempt of court as charged 
in the complaint or affidavit and I therefore find and adjudg ` 
you guilty of contempt of court as alleged and set out in the 
affidavit on file and ask you now if you have any reason to 
offer why sentence should not be passed upon you. * * * 
And I will state now that the court has considered with both 
the other judges and come to the conclusion as to a proper sen- 
tence to be pronounced, having taken that into consideration in 
extenuation of the offense, and it is therefore the judgment ot 
this court that you be and you are hereby adjudged guilty ot 
contempt of court as set forth in the affidavit, and you are sen- 
tenced to imprisonment in Oahu Jail for the period of thirty 
days without hard labor.” Clearly the adjudication of guilt was 
of the offense charged in the affidavit and that, as already stated, 
was a constructive contempt only and not a circulation or pub- 
lication in the court room. 

Going still further, and assuming that the paragraph of the 
mittimus in question is a recital of a conviction of Smith of a 
contempt by printing and publishing and by circulating and pub- 
lishing în the court room, and assuming that such finding of 
the court below cannot be disturbed on habeas corpus even 
though there be no evidence to support it, I am of the opinion 
that the sentence and mittimus are invalid because the court 
had no jurisdiction to impose the one or issue the other in the 
absence of a conviction or judgment of guilty of that offense 
(this, of course, in view of my conclusion, to be hereafter stated, 
that the Circuit Courts of this Territory have no authority to 
punish for constructive contempts.) The authorities above cited 
sufficiently cover this point. The principle is the same where 
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the conviction is of an offense which the court has no jurisdiction 
to punish and the sentence and mittimus are for another and 
different offense, as where there is no conviction or judgment 
at all. 

Has the Circuit Court of the First Circuit power to punish 
for constructive contempts? Under this head several questions 
have been presented and argued. 

In August, 1888, the legislature of the monarchy passed an 
act (Chap. 42, Laws of 1888), the second section of which reads 
as follows: “Constructive contempts shall not hereafter be pun- 
ishable as such.” This language, taken by itself, is plain,—so 
plain as to leave no room for construction. It is contended, 
however, that read in connection with the two other sections of 
the statute, and in view of the causes that led to its enactment it 
must be construed to refer to such only of constructive con- 
tempts as are mentioned in section 1. The latter section reads: 
“The publication of proceedings before any court or judge shall 
not be deemed to be contempt, nor shall such publication be 
punishable as contempt”; and section 3: “The terms of this act 
shall apply to the publication of all proceedings in all courts, or 
before all judges, hitherto had, now pending or which may 
hereafter be brought.” In my opinion, sections 1 and 3 do not 
contain sufficient to justify the limitation sought to be placed 
upon the plain language of section 2. If the words “construc- 
tive contempts” used in section 2 were intended to refer solely 
to the “publication of proceedings” mentioned in section 1, then 
section 2 is pure repetition and wholly superfluous. Section 1 
of itself provides that such publication shall not be deemed to be 
contempt and further that such publication shall not be punish- 
able as contempt. Under the circumstances. the presumption, if 
any, is that the legislature did not repeat unnecessarily and that 
it intended to include in section 2 something not already includ- 
ed in section 1. The presumption is further that the legislature 
in using the word “constructive” knew the distinction between 
constructive and direct contempts. The purpose of section 3 evi- 
dently was to provide that the proceedings permitted by the act, 
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to wit, by section 1, to be published, included all proceedings, in 
whatever court and at whatever times had. 

In enacting this statute the legislature doubtless had in mind 
certain cases then recently decided by the Supreme Court but 
it is a mistake to suppose that those decisions were simply to the 
effect that the publication of proceedings was a constructive 
contempt and punishable as such. Such indeed was the ruling in 
Smith v. Aholo, supra, decided in April, 1887; but in Acker- 
man v. Congdon, supra, decided in January, 1887, the publica- 
tion held to be a constructive contempt was, not of proceedings, 
but of newspaper comments or expressions which were deemed 
to be such as tended to influence the result of a pending suit. 
The same is true of the publication, held to be contempt, in 
King v. Lee Fook, 7 Haw. 249, (decided at the February Term, 
1888, just before the legislature convened). It was not of pro- 
ceedings but of matter tending to prejudice the right of the 
defendant to a fair and impartial trial. So far as history is con- 
cerned, then, there is good reason for believing that the legis- 
lature meant what it said, i. e., to prohibit thereafter the punish- 
ment as such of constructive contempts (which means any or all 
constructive contempts) and not merely of some constructive con- 
tempts. 

In the case entitled In re Bush, 8 Haw. 221, the court con- 
strued the statute differently, holding that by “constructive” 
contempts the legislature meant those only which were not 
enumerated in section 257 of the Penal Laws. With respect, it 
seems to me that there is no sufficient ground for so construing 
the statute. It is contended that this court must now follow that 
decision because of the rule that where a statute, which has re- 
ceived a judicial construction, is re-enacted in the same or sub- 
stantially the same terms, that is to be deemed a legislative 
adoption of such construction. The re-enactment here referred 
to is that contained in the Organic Act. The question is onc 
as to the intention of Congress in passing the Organic Act, and 
this intention is to be ascertained from a reading of the Act as a 
whole. Section 6 provides, “that the laws of Hawaii not incon- 
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sistent with the Constitution or laws of the United States or the 
provisions of this Act shall continue in force, subject to repeal,” 
ete. “Continue in force” means, “be of the same force,” not 
more and not less, after as before the time stated. Section 81 
provides that “until the legislature shall otherwise provide, the 
laws of Hawaii heretofore in force concerning the several courts 
and their jurisdiction and procedure shall continue in force ex- 
cept as herein otherwise provided.” Before the Organic Act 
went into effect the Supreme Court had jurisdiction and author- 
ity to overrule any of its former decisions, with possibly some 
exceptions, real or apparent but not here material, and the act 
of 1888 was open to construction by the court and subject to 
having any former construction modified if to the court it should 
seem right and just to do so. In my opinion, Congress intended 
by the Organic Act to continue the same powers in this court 
in this respect which it theretofore had and the rule of con- 
struction contended for does not apply in this case. In so tar, 
then, as the court in the Bush case held to the contrary on the 
subject of the construction of the Act of 1888, it should be over- 
ruled. 


It is also contended that section 257 of the Penal Laws, which 
defines certain acts to be contempts, sets forth in the enumcia- 
tion certain constructive contempts, that therefore if section 2 
of the Act of 1888 is construed to include constructive con- 
tempts other than the publication of proceedings, that act would 
by implication repeal section 257 in part, and that repeals by 
implication are not favored. It is true that repeals by implica- 
tion are not favored, but nevertheless there may be such répeals 
and they are to be given effect where the language and intent 
are clear. 

The argument that the restriction contained in the Act of 
1888 does not apply to the Circuit Court of the First Circuit 
because said court was not then in existence, is not sound. The 
provision clearly is sufficiently broad to apply to courts there- 
after created as well as to courts then in existence. “The mere 
fact that the statute existed before that court was created does 
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not exclude it. The legislature made use of general language 
for the purpose, as it would eem, of applying the act not only 
to existing courts but to any that might thereafter be created.” — 
Middlebrook v. State, 43 Conn. 267. 

Was the Act of 1888 unconstitutional? The constitution in 
force at the time of its enactment was that of 1887, Article 64 
of which was as follows: “The Judicial Power of the Kingdom 
shall be vested in one Supreme Court, and in such inferior 
courts as the legislature may from time to time, establish.” Arti- 
cle 66 reads: “The Judicial Power shall be divided among the 
Supreme Court and the several inferior courts of the Kingdom, 
in such manner as the legislature may, from time to time, 
prescribe, and the terms of office in the infcrior courts of the 
Kingdom shall be such as may be defined by the law creating 
them.” The Cirenit Court of the First Cireuit was created by 
the legislature under that provision of the constitution. It was, 
under the Monarchy and the Republic, a legislative as dis- 
tinguished from a constitutional court, and it was competent 
for the legislature which created it to define or limit its powers 
in the matter of contempts. “The power to punish for con- 
tempts is inherent in all courts; its existence is essential to the 
preservation of order in judicial proceedings, and to the enforce- 
ment of the judgments, orders, and writs of the courts, and con- 
sequently to the due administration of justice. The moment 
the courts of the United States were called into existence and 
invested with jurisdiction over anv subject, they became pos- 
sessed of this power. But the power has been limited and de- 
fined “by the act of Congress of March 2d, 1831. The act, in 
terms, applies to all courts; whether it can be held to limit the 
authority of the Supreme Court, which derives its existence and 
powers from the Constitution, may perhaps be a matter of doubt. 
But that it applies to the Circuit and District Courts there can 
be no question. These courts were created by act of Congress. 
Their powers and duties depend upon the act calling them into 
existence, or subsequent. acts extending or limiting their jurisdic- 
tion. The act of 1831 is, therefore, to them the law specifving 
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the cases in which summary punishment for contempts may be 
inflicted. It limits the power of these courts in this respect to 
three classes of cases: 1st, where there has been misbehavior of 
a person in the presence of the courts, or so near thereto as to 
obstruct the administration of justice; 2d, where there has been 
misbehavior of any officer of the courts in his official transac- 
tions; and 3d, where there has been disobedience or resistance by 
any officer, party, juror, witness, or other person, to any lawful 
writ, process, order, rule, decree, or command of the courts. 
As thus seen the power of these courts in the punishments of 
contempts can only be exercised to insure order and decorum in 
their presence, to secure faithfulness on the part of their officers 
in their official transactions, and to enforce obedience to their 
lawful orders, judgments, and processes.”—Ha parte Robinson, 
19 Wall. 505, 510, 511. See also Ex parte Buskirk, 72 Fed. 
19; Ex parte Poulson, Fed. Cs. No. 11,350; State v. Kaiser, 
20 Or. 57. Whether or not the Act of 1888 applied at the time 
of its enactment or applies now to the Supreme Court, is another 
question. Even if it did not so apply, still it was constitutional 
as to the inferior courts. See Robertson v. Pratt, 18 Haw. 590. 

The Act of 1888, being valid at the time of its enactment 
and in force at the date of the Organic Act, was continued in 
force by section 6 of the latter act. 

It is contended that the Oreanie Act is the Constitution of 
this Territory, that, since in section 81 it is provided “that the 
judicial power of the Territory shall be vested in one supreme 
court, circuit courts, and in such inferior courts as the legisla- 
ture mav from time to time establish,” the Circuit Court of the 
First Circuit is a constitutional court, and that therefore its 
power to punish for contempt can not be limited. If, however, 
we are to regard the Organic Act as our constitution and as the 
instrument by which the Cireuit Court was created, then it is 
also true that the limitation of authority was by the same in- 
strument and by the same’ power which created the Circuit 
Court. Surely the power, whether it be the people directly or 
Congress, which grants a constitution and thereby creates a 
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court, may also define or limit the powers of that court. It may 
even legislate it out of existence. 

My conclusion is that section 2 of the Act of 1888, in its 
application to the Circuit Court of the First Circuit is constitu- 
tional, valid and in force. Nor is the restriction thereby placed 
upon that court a novel one. The citations already made dis- 
close some instances of similar limitations elsewhere; for other 
instances, see Laws of Pa., Duplicate, 1835, 1836, p. 793; 
Throop’s Ann. Code of Civ. Pro, (N. Y.), §8, p. 6; Galland r. 
Galland, 44 Cal. 475, 478. “The force of public opinion in 
this country, in favor ot the freedom of the press, has restrained 
the free exercise of the power to punish this class of contempts” 
(constructive), “and in many jurisdictions statutes have been en- 
acted depriving the courts of the power to punish them.”— 
Rapalje, Contempts, §56. 

In my opinion, the sentence and commitment, if for a con- 
structive contempt, are illegal and invalid for lack of jurisdic- 
tion on the part of the court to punish for such contempts, and, 
if for a direct contempt, are illegal and invalid for lack of juris- 
diction on the part of the court to impose such sentence or 
order such commitment, no judgment of guilty of such offense 
having been rendered. The petitioner should be discharged. 
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THE HONOLULU INVESTMENT CO., Limited, v. HELEN 
ROWLAND, THOMAS METCALF, J. RODRIGUEZ. 
FRANCISCO JOSE, ANTONIO dos SANTOS, DO- 
MIAO de MEDEIROS, A. J. FARILA, CHUN HUNG, 
YEE CHEW FAN, JAMES PROSSER, EMMA 
M. NAKUINA, JOHN WRIGHT, LYDIA ROW- 
LAND WRIGHT, FREDA KLEMME, CHRISTIANA 
GOMES, J. S. EMERSON, WILLIAM O. SMITH, Trus- 
tee, and FRANK GODFREY, Trustee for Thomas Met- 
calf. 


Excrriroxs FROM Ciırerit Court, Firsr Crrecit. 
SUBMITTED APRIL 23, 1902 Decipep Jrye 6, 1902. 


Frear, C.J., GALBRAITH anp Perry, JJ. 


T. devised certain land to F.’s “children lawfully begotten”. F, had a 
daughter, E., begotten and born out of wedlock. E.’s father and 
mother intermarried after her birth. Held, that E. was not a law- 
fully begotten child of F., within the meaning of the will, even 
though legitimated by the statute (C. L., §1876) on the marriage 
of the parents, and therefore did not take under that clause of the 
will. 


OPINION OF THE COURT BY PERRY, J. 


Action to quiet title. Theophilus Metcalf devised certain real 
estate to his son Frank, “to have and to hold to my said son, 
during the time of his natural life,” adding, in his will: “And 
it is my further will that if my said son shall decease, leaving 
children lawfully begotten, that the property by this instrument 
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to him bequeathed shall descend to such heirs, but if he shall 
decease, not leaving lawfully begotten children as aforesaid, 
then the property so bequeathed to my said son shall be equally 
divided between my daughters Helen and Julia, should they 
both survive him, or to the survivor of them.” The son Frank 
died leaving surviving him a son, Thomas, born in wedlock, and 
a daughter, Emma, conceived and born out of wedlock. Some 
time after Emma’s birth her father and mother intermarried. 
The plaintiff acquired by deed all of the right, title and interest, 
if any, which Emma obtained under the will in and to the land 
referred to. The circuit court, trial by jury having been waived, 
gave judgment for the plaintiff for an undivided one-half of the 
land. 

Two questions only, of those presented by the bills of excep- 
tions, were argued. On behalf of the defendant Emma Na- 
kuina, it is contended that by the clauses above quoted the 
testator gave to his son Frank an estate tail. We cannot so con- 
strue the will. Frank was intended to take a life estate only; 
the language used clearly expresses that intention. “Children,” 
as used here, is a word of purchase and not of limitation, desig- 
nating the persons who were to take after Frank’s death, not 
from or through him by descent but under the will. The word 
“descend” is used in the sense of “go”; it is clearly used with 
that meaning in another clause of the will wherein the testator 
provides that certain property devised to a daughter shall, in the 
event of her dying not leaving heirs lawfully born, “descend” 
to the Trustees of Oahu College. 

The other question is whether or not Emma took under the 
will as one of Frank’s children “lawfully begotten”. In our 
opinion, she did not. She was begotten at a time and under 
circumstances which undoubtedly made her conception unlaw- 
ful. It is true that our statute (Section 1876, C. L.) provides 
that “all children born out of wedlock, are hereby declared legi- 
timate on the marriage of the parents with each other and are 
entitled to the same rights as those born in wedlock,” but this 
inheriting quality the statute gives to such issue in spite of the 
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fact that they are unlawfully begotten and born. It dcelarcs 
them legitimate and gives them the same rights possessed by 
those born legitimate but nevertheless recognizes and does -net 
seek to alter the facts of nature. In the absence of a will, chil- 
dren declared legitimate by statute inherit equally with those 
born legitimate, but a testator may by express provision exclude 
all but those who are begotten or born lawfully. The words 
“lawfully begotten” in their ordinary acceptation describe facts 
as they exist at the time of conception. There is nothing in the 
will to indicate that they were used in any different sense. The 
testator’s intent to confine his gifts to those only who were born 
in lawful wedlock is consistently shown throughout the will. 
In one instance, the devise is to a daughter “and to the heirs 
of her body, in lawful wedlock born,” with a provision for the 
event of her dying, “not leaving heirs lawfully born”; in anoth- 
er, if certain daughters decease “leaving lawfully born children”, 
such children are to take; and in still another the provision 1s 
as to the disposition of property in case of the death of either 
of two daughters “leaving children born in lawful wedlock.” 
In the Appeal of Edwards, 108 Pa. St. 283, 289, 290, a case 
similar to that at bar, the court held that a son born out of lawful 
wedlock, though legitimated by an Act of Assembly, could not 
take by purchase under a deed to “lawfully begotten children.” 
The facts sufficiently appear from the following quotation from 
the opinion: ‘The persons who take the fund in, court for dis- 
tribution must do so as designated grantees under the deed from 
Elizabeth Wistar to Israel W. Morris in trust. The ultimate 
beneficiaries of the fee are there described as ‘lawfully begotten 
children or grandchildren’ of Richard M. Wistar, who was the 
son of Elizabeth Wistar and the cestui que trust for life of the 
property which produced the fund in court. The question is 
whethey the appellee Thomas M. Wistar is a lawfully begotten’ 
child of Richard M. Wistar. He is the illegitimate son of Rich- 
ard M. Wistar and was legitimated by an Act of Assembly 
passed in April, 1853. There is no doubt that by force of this 
Act he became the heir of Richard M. Wistar and would be 
18-n 
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capable of inheriting from him to the same extent as if hc had 
been born in lawful wedlock. Under several of our decision: he 
could take under the description of ‘issue’, ‘lawful issue’, or *per- 
son entitled under the intestate laws’: Killam v. Killam, 3 Wr. 
120; Millers Appeal, 2 P. F. S. 118; McGunnigle v. McKee, 
27 Id., 81; Johnson’s Appeal, 7 Norr. 346. But the persons 
who take this fund do not take title from Richard M. Wistar. 
They must found their title upon the deed from Elizabeth Wis- 
tar to Israel W. Morris. It was she who created the estate and 
by the deed in question. She gave the property to Morris in 
trust for her son Richard M. Wistar during his life, and after his 
death to his ‘lawfully begotten’ children or grandchildren. We 
must regard this language as descriptio personarum. It de 
scribes the fact which shall characterize the ultimate benefi- 
ciaries. They must be ‘lawfully begotten.’ It is not enough 
that they have a legal status, that they may have inheritable 
blood from their father, that thev may be his ‘heirs’, or his 
‘lawful issue.’ Unless they are lawfully begotten children they 
do not fill the essential requirement of the deed of trust. It is 
undoubtedly true that Thomas M. Wistar was not ‘lawfully be- 
gotten’ by his father. It is equally true that it is not possible 
for any legislature to make that a fact which is not a fact. 
Legislation can confer legitimacy upon illegitimates, but it can 
not alter the facts of nature. In Schafer v. Eneu, 4 P. F. S. 
304, we applied this doctrine strictly, holding that a devise over 
to ‘children’, after a life estate to their mother, would not em- 
brace children who were adopted by the life tenant. We see no 
difference in principle between that case and this. Both are gov- 
erned by the same idea. The ultimate takers of the ‘estate do 
not derive their title by descent from their parent, but by pur- 
chase from the original grantor. In view of that consideration 
‘they must correspond to the description contained in the deed. 
Where that description defines merely a legal status it includes 
all who hold the status, but where it defines a fact, those only 
ean.claim its inclusion who conform to the fact. Thomas M. 
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Wistar is not within that category in this case, and therefore is 
not entitled to the fund.” 

The cases cited to the contrary are distinguishable by reason 
of the fact that the language used to describe the grantees or 
devisees is different in each instance from that in the case at bar. 
In Ives v. MeNicoll, 59 O. St. 402, the devise was to M. for 
the term of his natural life and at his death to the “heirs of 
his body.” M.’s heirs were ascertainable only at his death and 
the court properly held that a legitimated child, made capable, 
by law, of inheriting at M.’s death, was an heir. So, also, of 
MeGunnigle v. McKee, 77 Pa. St. 81, where the devise was to 
T. and his “heirs”. In Carroll v. Carroll, 20 Tex. 732, and 
Gates v. Siebert, 157 Mo. 254, the word used was “children.” 
In the absence of indications to the contrary in the will, there 
was room for the construction that this meant all children wheth- 
er born legitimate or made so by law. In Miller’s Appeal, 52 
Pa. St. 113, the description was “lawful issue” and the court 
held that a legitimated daughter was lawful issue within the 
meaning of the will, because, though not so by nature, she was 
made so by the supreme legislative power of the state. What 
the court would have decided had the testator limited the class 
to children lawfully begotten, does not appear. 

The exceptions are sustained and a new trial crdered. 

Robertson & Wilder for plaintiff. 

Andrews, Peters & Andrade for defendant Emma M. Na- 
kuina. 


Kinney, Ballou & McClanahan for defendants Helen Row- 
land and James Prosser. 
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HONG QUON, LAM SAY KAN, LUM CHUNG WA, L. 
APANA, L. ALAI, TONG HUNG, TONG CHONG 
SOY, LEONG NAM, L. TUCK KONG and TONG 
CHONG WAI, partners under the name of Sing Chong 
& Co., v. CHEA SAM, KAM KUN, HO HIN, HO WA, 
LAM SAM CHIN, LAU FOO CHIN and LAM YING 
TAI, partners under the name of Lin Hop Wai Co. 


Exceptions From C1rcurr Court, First Circuit. 
SUBMITTED APRIL 24, 1902. Decipep June 6, 1902. 


Frear, C.J., GALBRAITH anp Perry, JJ. 


The record or a certified copy of a deed, duly recorded, is competent 
evidence where the original would be admissible. That the record 
or certified copy would tend to impeach the validity of the origina) 
deed, is not a good objection to its admission in evidence. 


OPINION OF THE COURT BY GALBRAITH, J. 


The plaintiffs sued in ejectment to recover the possession of 
2 6-100 acres of land, Royal Patent No. 820, L. C. A. 8241 BB, 
situated at Waipio, Ewa, Island of Oahu, and for $150.00 dam- 
ages. The defendants who are in possession answered by filing 
a general denial. A jury trial was had and a verdict rendered 
for the plaintiffs for the possession of the premises and for 
$81.50 damages. The defendants saved numerous exceptions 
and ask that the judgment be vacated on account of errors of 
law committed by the trial judge in admitting and excluding 
evidence. 

The plaintiff to sustain the issue on their behalf introduced in 
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evidence, without objection, a certain deed from Yong Qui alias 
A. Kawai to A. Wai et al. dated January 5th, 1886, and record- 
ed on the same day. The purpose of this evidence was to show 
that the land in controversy passed by that deed. The defend- 
ants in attempting to establish their defense offered in evidence 
the record of the deed, also a certified copy of the record from 
the Registrar of Conveyances for the purpose of showing that 
when the deed was recorded it did not contain a description of 
the land in controversy and that the deed had been changed or 
altered in a material part after its execution and record and 
that the defendants were innocent purchasers of the premises 
in dispute without notice. 


This evidence was objected to “because it is incompetent, 
irrelevant and immaterial in that it seeks or purports, by the 
introduction of a certified copy of the record, to do away with 
the validity of the original document offered, and as such it can- 
not be introduced for the purpose of impeaching the original 
document which is recorded.” This objection was sustained and 
the defendants excepted. This ruling was clearly erroneous. 
The record, also the certified copy of the deed was competent 
evidence for the reason that it is made such by statute. Sec- 
tion 1849, ©. L., reads in part as follows: “The record of an 
instrument duly recorded, or a transcript thereof, duly certified, 
may also be read in evidence, with like force and effect as the 
original instrument.” 


In the case of Foulke v. Bray, 1 Wis. 104, the defendant in 
ejectment offered certified copies of certain muniments of his 
title and the plaintiffs objected to their introduction because the 
originals were in court. The objection was sustained. The 
Supreme Court held this to be error under the general rules of 
evidence as well as under the provisions of a statute similar to 
our own. See also Meng r. Cohen, (S. C.) 20, S. E. 62; Woods 
r. Mildebrand, 46 Mo. 284; Burnett v. McCluey, 78 Mo. 
676, 687. 

Again, this evidence was competent on other grounds. If 
the deed when executed did not contain a description of the 
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property in controversy, then title to it did not pass by the deed 
and the fact that the record, made the same day that the deed 
was executed, shows that this property was not included in the 
deed was strong evidence to establish the fact that the deed had 
been changed in a material part after its execution. It would 
further support the claim that the defendants were innocent 
purchasers without notice. 


Mr. Justice Field, speaking for the Supreme Court of the 
United States, said on this subject: “The change in the descrip- 
tion of the property, made after the delivery of the deed to the 
grantee and its record in the register’s office of the country, did 
not give operation and force to the deed with the changed 
description as a conveyance of the premises in controversy. An 
alteration in the description of property embraced in a deed, 
so as to make the instrument cover property different from that 
originally embraced, whether or not it destroys the validity of 
the instrument as a conveyance of the property originally de- 
scribed, certainly does not give it validity as a conveyance of 
the property of which the new description is inserted. The old 
execution and acknowledgment are not continued in existence as 
to the new property. To give effect to the deed as one of the 
newly described property it should have been re-executed, re- 
acknowledged and re-delivered. In other words a new convey- 
ance should have been made.” 

“But if the deed as altered in its description of the property 
conveved be deemed valid as between the parties from the time 
of the alteration, though not executed, it could not take effect 
and be in force as to subsequent purchasers without notice, whose 


deeds were already recorded, but as to them by the statute of 
Nebraska, it was void.” Moelle v. Sherwood, 148 U. S. 21, 27. 


The statute of this Territory, if possible, is in stronger terms 
than the statute of Nebraska, quoted in the above opinion, and 
reads as follows: “All deeds, leases for a term of more than one 
year, or other conveyances of real estate within this Republic, 
shall be recorded in the office of the Registrar of Conveyances, 
and every such conveyance not so recorded shall be void as 
against any subsequent purchaser, in good faith and for a valu- 
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able consideration, not having actual notice of such conveyance, 
of the same real estate, or any portion thereof, whose convey- 
ance shall be first duly recorded.” ©. L., Section 1852. 

Having determined that this ruling of the court was error, 
the next question presented is, was it reversible error, or of suf- 
ficient importance to justify this court in setting aside the ver- 
lict of a jury and ordering a new trial? We think that it was. 
If the defendants’ contention is true and their evidence had 
been admitted and the jury found a verdict for them there 
would have been evidence sufficient to sustain the verdict. We 
cannot say that the jury would not have so found if the evidence 
had been admitted. 

Several tracts of real estate and some personal property were 
attempted to be conveyed by the original deed and were describ- 
ed in a schedule endorsed thereon. A part of this schedule is 
as follows: “8. All those premises described in R. P. 820, L. 
C. A. 8241 BB. to Koleaka, 2 6-100 acres at Waipio, and con- 
veyed to said grantor by deed of Aiona, Liber 60 page 157.” 

As quoted this schedule 3 describes the premises in controv- 
ersy but the several figures, words and letters italicized are writ- 
ten in with pencil while the other parts of the instrument are 
written with ink. If the italicized words, figures and letters are 
omitted it will be seen that this schedule might be too uncertain 
and indefinite to convey anything. 

It is contended on behalf of the defendants that the record 
and certified copy excluded by the court show that the italicized 
words and figures, the pencil additions, were not in the deed as 
recorded and that the blank spaces have been filled in by pencil 
since the execution and record. The physical appearance of this 
part of the deed gives strong color to the defendants’ claim. It 
certainly requires some explanation to entitle it to full faith and 
credit. 

The exceptions are sustained and a new trial ordered. 


Cecil Brown and Geo. A. Davis for plaintiffs. 
Andrews, Peters & Andrade for defendants. 
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JESSE MAKAINAI r. GOO WAN HOY. 
APPEAL FROM Districr Court, Honoirie. 
Susmirrep APRIL 25, 1902. Decivep June 6, 1902. 


Frear, C.J., GALBRAITH AND Perry, JJ. 


failure of consideration on the ground that no title passed by a war- 
ranty deed is no defense to an action on a note for the purchase 
money, so long as the vendee has not been evicted or obliged to 
pay off an incumbrance or otherwise injured. 


The statutory provision that District Magistrates cannot try actions 
in which the title to real estate shall come in question, does not 
apply in such case. 


OPINION OFf THE COURT BY FREAR, C.J. 


This is an action upon one of two notes of $250 each given 
by the defendant to the plaintiff on account of the purchase 
price of certain land conveyed by the plaintiff to the defendant 
by warranty deed,—the balance of the purchase price, $300, 
having been paid in cash. 

The defense was failure of consideration because of defect 
or want of title. Defendant’s counsel in this court assumes that 
the deed conveved a good title to half the land, but the evi- 
dence seems to show that the claim in the lower court was that 
no title passed. The only testimony on this point—that of the 
defendant himself—was “that the title of the land is not good. 
A will was made by Peter Porter Kanhema giving this land to 
Uwini. I refused to pay the note because the title of the land 
is not good.” The District Magistrate dismissed the case for 
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want of jurisdiction because, in his opinion, the title to real estate 
was involved. Civ. L., Sec. 1119. 

It appears from the defendant’s own testimony that he was 
in possession of the land at the time of the trial, that he had 
built a house on it and was receiving rent for it and that no 
action had been brought against him for the land. It does not 
appear even that his title had ever been questioned except by 
himself. 

In our opinion, the District Magistrate should have retained 
jurisdiction on the ground that the defect or want of title, if 
any, could not be set up under the circumstances. “The doc- 
trine is well established that where the grantee has been put in 
possession of land conveyed with covenants of warranty, and has 
not been ousted or otherwise disturbed in his possession, he can- 
not refuse payment of the purchase price according to his agree- 
ment by showing that some third person had title adverse to his 
grantor, even though he did not know of such adverse claim 
at the time he took his deed, if no fraud was practiced on him.” 
Jourolmon v. Ewing, 80 Fed. R. 604, 610. 


“The general principle * * * that mere absence of title 
will not, of itself, constitute a valid defence to the payment of 
securities given for the purchase money, has been very gen- 
erally recognized throughout the United States, and, apart from 
local legislation or practice, it may be considered as settled that 
in cases free from fraud, the purchaser will not, when sued at law 
for the purchase money, be allowed to detain it, unless, in the 
case of a covenant against incumbrances, he has so paid the 
amount or otherwise suffered actual loss as to entitle him to pre- 
sent damages; or, in case of the covenants being those for quiet 
enjoyment or warranty, there has been an actual or constructive 
eviction.” Rawle, Cov. for Tit., Sec. 333. See also 1 Randolph, 
Com. Paper, Sees. 545-547; Patton v. Taylor, T How. 132, 
159; Noonan v. Lee, 2 Black 499; Alger r. Anderson, 92 Fed. 
R. 696, 713. 

The appeal is sustained, the judgment appealed from set aside 
and the case remanded to the District Magistrate for further 
proceedings. 

Acht & Johnson for plaintiff. 


Holmes & Stanley for defendant. 
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APPEAL OF HENRY E. COOPER, Secretary of the 
Territory. 


APPEAL FROM THE AUDITOR. 
SUBMITTED APRIL 21, 1902. Decipep June 7, 1902. 


Frear, C.J., GALBRAITH AND PERRY, JJ. 


The salaries appropriation act (1901, p. 43, Act 3, §3) provides that a 
person who holds more than one office shall not draw more than 
the salary of the highest if that amounts to $1200 a year. The 
current expense act contains no such provision. Held, 

This provision applies where the salary of one such office is payable 
under the former act and the salary of the other, under the 
latter act. 

Within the meaning of this provision, deputy-sheriffs, public land 
agents and inspectors of election are officers, but public school 
teachers and clerks of election precincts are not. 


OPINION OF THE COURT BY FREAR, C.J. 


W. A. Ray, E. W. Estep and J. W. Moanauli served as in- 
spectors of election in the First Representative District, Island 
of Hawaii, and Wm. Ragsdale Kamanao, as clerk of the Second 
Precinct in said District, at a special election held December 9, 
1901. At that time Ray and Estep as principals of public 
schools, Moanauli as a deputy sheriff and Kamanao as a sub- 
agent of public lands, were each drawing from the government 
a salary at the rate of $1200 a vear. The question is whether 
they are entitled to pay as such inspectors and clerk respectively 
in view of the following provision of the salaries appropriation 
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act of 1901: “Section 3. No person holding more than one 
office shall be authorized to draw more than the salary of the 
highest grade of the office held by him if the salary of any 
office held by him shall amount to Twelve Hundred Dollars or 
more per annum, and he shall be entitled to no other compensa- 
tion.” The Auditor held this section applicable and declined 
to issue the necessary warrants. The Secretary appealed. 


The salaries of the teachers, deputy sheriff and land agent are 
payable out of the salaries appropriation act above referred to, 
being Act 3 (p. 43) of the extra session. Their compensation as 
inspectors and clerk are payable, if at all, out of the appropria- 
tion for “expenses of election,” under the Secretary’s control. 
in the current expense appropriation act, being Act 4 of the 
same session,—they being entitled to $10 each for the day’s ser- 
vices, the inspectors by express provision (Civ. L. p. 824), the 
clerk by contract with the inspectors, they having employed him 
as necessary to the holding of the election. This case is of com- 
paratively little importance in itself, but is said to be of greatcr 
importance because of other cases that arise from time to time in- 
volving the same principles. 


1. As to Moanauli, it is clear that he was an officer as an in- 
spector (Org. Act, $§64, 80; Civ. L., pp. 809-824) and also as 
deputy sheriff (Org. Act, §79; Civ. L., §§1032-1045; Laws of 
1901, p. £8). The only question, therefore, as to him is, whether 
the section above quoted, which of course applies to his salary as 
deputy sheriff, the appropriation for which is made in the same 
act, applies also to his compensation as inspector, the appropria- 
tion for which is made in the next following act. It is stated 
that this section has been reenacted in appropriation bills at 
each session of the legislature for forty years, and that each 
appropriation bill is limited as to its duration: and it is contended 
that the section in question has not the effect of general legisla- 
tion but is limited in its operation to other parts of the same act. 
It may perhaps be a question whether this provision is of a more 
permanent nature than the rest of the act (see, however, U.S. v. 
Mouat, 124 U. S. 303), but, assuming that it is not, it does not 
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follow that it has no application to a case in which one of the 
salaries is payable under another act covering the same period 
and passed at the same time. The language is very general— 
“no person holding more than one office shall,” ete., “if the 
salary of any office held by him shall,” ete., “and he shall be 
entitled to no other or further compensation.” But the letter 
and the reason of the provision would seem to apply to all cases 
in which more than one office is held by one person. It would 
seem at least to apply where one of the salaries is provided for 
in the same act. 

It is contended that executive usage and custom support the 
contention of the appellee, inasmuch as officers in receipt of 
salaries up to the statutory limit have repeatedly been com- 
pensated for extra services not required of them as such officers. 
In the enumerated instances the compensation was paid to such 
persons as mere employees and not as officers, and so such cases 
are distinguishable from this case. 


2. As to Kamanao, he was an officer as land agent (Civ. L., 
§192 et seq.; Laws of 1901, p. 56), and the crucial question is, 
whether he was also an officer as clerk of the election precinct. 
There is no definition that can be applied to all cases as to what 
constitutes one an officer. But in our opinion one is not an 
officer where, as in this instance, the law does not recognize him 
by providing for his appointment or his pay or his duties or in 
any way, but he is engaged by other officers to temporarily 
assist them and is paid according to his contract with them ont of 
an appropriation for general expenses. He was a mere em- 


ployee. See Mechem, Pub. Of., Ch. 1. 


3. As to Ray and Estep, they were officers as inspectors, but 
were they officers as principals of public schools? This is a ques- 
tion upon which there might be some difference of opinion. 
Their status in this respect is the same as that of teachers. That 
would naturally be the case and the statute recognizes it. Civ. 
L., 8110, Possibly teachers are within the reason of the law, 
though that is not altogether clear. But they do not appear to 
be within its letter, and it would be unsafe to speculate on the 
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intention of the legislature. In our opinion, public school 
teachers are not officers or holders of offices within the meaning 
of the statute. They are employees. They are not appointed 
strictly speaking. They are not required to take an oath of 
office or to give a bond. Their duties are determined for the 
most part by the Department of Public Instruction rather than 
by law. Their relation to the public or to the department is 
rather contractual than official. Their salaries are not speci- 
fically provided for by law, but are paid along with other ex- 
penses out of a general appropriation in such amounts and at 
such times as the Department determines. Laws, 1901, p. 56. 
They do not exercise sovereign functions. See Civ. L., §§107, 
110, 111, 113, 119, 124, 125; P. L., §§1391-3. Public school 
teachers are not generally considered officers elsewhere. Sey- 
mour v. Over-River School District, 53 Conn. 502; Butler v. 
Regents, 32 Wis. 124; Commonwealth v. Board, 187 Pa. St. 
70 (41 L. R. A. 498). 

Our opinion is that the Auditor properly declined to issue a 
warrant for the inspector Moanauli but erroneously declined to 
issue warrants for the other inspectors and the clerk. 

Judgment accordingly. 

Secretary H. E. Cooper in person. 

Attorney-General E. P. Dole for the Auditor. 
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THE TERRITORY OF HAWAII v. WILLIAM SAVIDGE, 
HARRY JUEN and J. H. SCHNACK. 


Exceptions rrom Crecurr Court, First Crecurr. 
SUBMITTED APRIL 25, 1902. Ducipep June 10, 1902. 


Frear, C.J., GALBRAITH anp Perry, JJ. 


One who is out of possession of real property, though entitled thereto, 
may not, taking the law into his own hands, recover such pos- 
session by force. 


One who is in the actual peaceable possession of real property, may 
defend that possession by the use of such force as may be reason- 
ably necessary for that purpose. 


What is actual peaceable possession within the meaning of this rule, is 
to be determined in view of the ci cumstances of each particular 
case, 


Where an illegal sentence has been imrosed, the case may be remanded 
to the trial court for the imposition of a legal sentence. 


OPINION OF THE COURT BY PERRY, J. 


The defendants were tried before a jury upon a charge of 
assault and battery and convicted. The bill sets forth a number 
of exceptions. 

The case for the prosecution was, briefly, that one Kamakee 
(w), the complaining witness, was in possession of a certain 
dwelling-house and land situate in Honolulu and that the de- 
fendants entered upon and forcibly removed her from the prem- 
ises and dispossessed her. The cvidence adduced, while it would 
support a finding that the defendants used force in removing 
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the complaining witness, would not support a finding that they 
or any of them used any more force than was reasonably neces- 
sary to accomplish that purpose. 

In direct examination the complainant referred to the house 
and land as her own and testified, among other things, that she 
had lived there twenty years and over. The following ques- 
tions were asked her on cross-examination: “Don’t you remem- 
ber of giving Kahanuapo a deed of this land in 1889?’ “Did 
you deed your property away in 1889?” “Now, madame, have 
you any recollection of having disposed of that land?” Objec- 
tions to these questions were sustained; exceptions 1, 2 and 3 
are to these rulings. Exception 7 is to the ruling sustaining the 
objection to the following question asked of another witness for 
the prosecution: “So the old lady, when she was being taken 
out, as you say, made the remark that the land was hers, that 
she had been robbed of it by Kahanuapo. Now, who is this Ka- 
hanuapo?” Exception 11: Defendant Schnack in direct ex- 
amination, in answer to the question, “Who was the owner of 
that property?” said, “I am.” This testimony was objected to 
and the objection sustained. 

In support of these exceptions it is contended that the de- 
fendants were entitled to show that at the time of the alleged 
assault they, and not the complainant, were in the actual 
peaceable possession of the premises and were therefore justified 
in using all necessary force in defending that possession from 
interference by the complainant. Assuming this contention to 
be good, still the exceptions under consideration cannot be sus- 
tained on that ground. The questions asked and the testimony 
excluded were not directed to the issue as to the actual peace- 
able possession but solely to that of title. Moreover, taking the 
defendants’ view of the facts and assuming that thev had been 
in possession through their tenants until a few months nrior to 
the date of the alleged assault, it appeared from Schnack’s own 
evidence that some time prior to the date in question he had 
made a trip to the mainland for the benefit of his health and 
that shortly before leaving he learned that some natives, pre- 
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sumably the complainant and those under her, were living on 
the property but took no action at the time because his time was 
limited and so as not to "put himself out.” On counsel’s state- 
ment of the facts desired to be proved, Schnack wa: out of the 
Territory for some months and during all of that time complain- 
ant lived on the premises. Who has the actual peaceable pos- 
session of a dwelling-house, is a question to be determined in 
view of the circumstances of each particular case and may, un- 
der some circumstances, be a difficult one to determine. In this 
case, however, we think that, upon the facts desired to be proved, 
the complainant was in the actual peaceable possession of the 
premises within the meaning of the rule under discussion. 

As cross-examination of the complaint as to the length of her 
possession, the questions asked her might, in the discretion of 
the trial court, have been properly allowed as leading up to 
questions on the subject of the actual possession; still in the 
absence of any such further attempted cross-examination it can- 
not be held that their exclusion was prejudicial error. 


On the subject of the title, the more enlightened and the 
well recognized rule, is that, while one who is rightfully in pos- 
session may defend that possession by the use of all necessary 
force, one who is out of possession, though entitled thereto, may 
not, taking the law into his own hands, recover it by force. 
“The law does not justify the owner of real or personal property 
in taking possession of it by his own act, from another, unless 
he can do so without violence or a breach of the peace.” —Corey 
v. The People, 45 Barb. 262. “Such is the claim of right set 
up by these pleas; a claim manifestly opposed to the funda- 
mental principles of civil government. The law does not allow 
any one to break the peace and forcibly redress his private 
wrongs. He may make use of force to defend his lawful pos- 
session, but, being dispossessed, he has no right to recover posses- 
sion, by force, and by a breach of the peace. * * * This 
principle applies to the possession and dispossession of perzonal 
property, and ought especially to be rigidlv observed in relation 
to a man’s dwelling-house, in which he is peculiarly protected 
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by the law.”—Sampson v. Henry, 11 Pick. 379, 387. Admit- 
ting the defendant had such right” (to the possession) “it most 
clearly would not justify him in committing an assault and bat- 
tery upon the plaintiff for the purpose of reducing his right to 
actual possession. Jf he had the possession in fact, the law 
would justify him in using violence, if necessary, in order to de- 
fend his possession; and so the jury were instrueted. It cannot 
be necessary to refer to authorities for the purpose of establish- 
ing these propositions.”—Parsons v. Brown, 15 Barb. 590, 
593. See also Railway v. Harris, 122 U. 8. 597, 606, 607; 
Railroad v. Johnson, 119 U. S. 608, 611. 


Exception 10 was to the refusal of the trial court to permit 
a witness for the prosecution to be asked what interest he had 
in the property in question, the object of the cross-examination 
being to show bias on the part of the witness. The witness had 
already stated that he had an interest in the land. Under all of 
the circumstances of the case we think that the error, if any, 
was not prejudicial or reversible. 

Exception 16 is to the denial of a motion for a new trial based 
on the ground of misconduct on the part of one of the jurors. 
The facts constituting the alleged misconduct were supported by 
the affidavit of but one person and were denied by the juror on 
affidavit. We cannot say that the juror was satisfactorily shown 
to be disqualified or that the trial court erred in denying the 
motion. 

Defendants Schnack and Juen were each sentenced to im- 
prisonment for twenty days, without hard labor. This was error. 
The statute does not permit such a sentence, but requires either 
a fine or imprisonment at hard labor. See Penal Laws, Section 
63. That where such an error has been made we may remand 
the cause to the trial court with directions to impose a new and 
legal sentence, was decided in the case of Territory v. Poloaiea, 
13 Haw. 335, 337. 

The exceptions not herein considered have been abandoned. 

The sentences of the defendants Schnack and Juen are set 

19-p 
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aside and the case remanded to the Circuit Court of the First 
Circuit for the imposition of legal sentences upon the two de- 
fendants named, or for such other proceedings as may be proper. 
Deputy Attorney-General Cathcart and J. M. Davidson for 
the prosecution. 
Kinney, Ballou & McClanahan for the defendants. 


LEWERS & COOKE, Ltd. v. J. W. REDHOUSE. 


ÅPPEAL FROM Sreconp Disrricr Maaisrrate, Honowvtu. 


SUBMITTED June 12, 1902. Dercrwrp June 25, 1902. 


Frear, C.J., GALBRAITH AND Perry, JJ. 


The provision of the Federal Constitution conferring the right of trial 
by jury in suits at common Jaw where the value in controversy 
exceeds twenty dollars, is sufficiently complied with in cases within 
the jurisdiction of District Magistrates under our statutes if a trial 
by jury is allowed on appeal in the Circuit Court. 

An entire claim cannot be split for the purpose of bringing separate 
actions on the different parts within the jurisdiction of an inferior 
court. 

The amount for which judgment is asked and not the amount due 
determines whether the case is within the jurisdiction of the court. 

A portion of an entire claim may be waived for the purpose of bringing 
action on the balance within the jurisdiction of an inferior court. 

An ordinary continuous running book account is such an entire claim 
as cannot be split for the purpose of bringing several actions on the 
different parts. 

If action is brought on a part only of an entire claim, the rest will be 


deemed to be waived. 
If action is brought on a part of an entire claim, the part being within 
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and the whole being beyond the jurisdiction of the court, the result 
will be, not that the court will not have jurisdiction, but that the 
judgment will bar further action on the balance of the claim. 


Nemble, that attorney’s commissions and costs allowed by statute, 
though prayed for, should not be included in determining whether 
the amount sued for is within the jurisdiction of the court, but 

Interest, whether allowed by the terms of the contract or by law as 
damages for the detention of money, should be included if prayed 
for. 


While interest may be waived either expressly or by omission to pray 
for it, so as to bring a case within the jurisdiction of an inferior 
court, or, if not prayed for, may be remitted in case the judgment 
includes it, yet, if prayed for and allowed in the judgment, the 
error cannot be cured by remitting the excess beyond the jurisdic- 
tional amount, since the court never acquired jurisdiction over the 
case and its judgment is absolutely void. 


The question of want of jurisdiction may be raised in this court 
although the record of the lower court does not show that it was 
raised there except in the notice of appeal filed after judgment was 
rendered. 


OPINION OF THE COURT BY FREAR, C.J. 


Several questions are raised on this appeal on points of law 
from the District Magistrate. 

1. That the Magistrate was without jurisdiction to try the 
case for the reason that the 7th Amendment to the Federal 
Constitution confers the right of trial by jury in suits at com- 
mon law where the value in controversy exceeds twenty dollars, 
and that in this case such value did exceed such amount and 
that there is no jury in the District Court. This constitutional 
provision is sufficiently complied with if, as is the case here, a 
trial by jury is allowed on appeal to the Circuit Court. Capital 
Traction Co. v. Hof, 174 U. 8. 1. 


2. That the District Magistrate was without jurisdiction be- 
cause the plaintiffs claim exceeded the amount over which the 
Magistrate had jurisdiction. The action was for $297.89 (be- 
sides interest and costs) on book account for goods sold and 
delivered, but it appeared by the plaintifi’s own evidence that 
the total balance due on the account was $367.63 and that this 
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had been split for the purpose of bringing the case within the 
jurisdiction of the Magistrate, which extends to $300 only. It 
is contended that a claim cannot be split for such purpose. 


The prevailing rule is that an entire claim cannot be split 
for the purpose of bringing several actions on the different 
parts within the jurisdiction of an inferior court. This rule is 
based upon the maxims that it is for the publie good that there 
he an end of litigation and that no one ought to be twice vexed 
by one and the same cause. But what is the result if an action 
is brought on a part only of the cause? Is it to oust the court 
of jurisdiction or is it merely to prevent a second action upon 
the balance of the cause? 

It is settled that the amount prayed for and not the amount 
due determines whether the ¢ase is within the jurisdiction of 
the court; also that one may waive a portion of his claim in 
order to bring his action within the jurisdiction of an inferior 
court. Volcano S. & T. Co., t. Hayashi, 13 Haw. 695. 

The questions then arise, whether a claim for the balance 
due on a running book account for goods sold and delivered 
from time to time is an entire claim such as cannot be split for 
the purpose of bringing different actions on the different parts, 
and, if it is, whether there has been a waiver of the part not em- 
braced in this action? 


Although a book account with one concern may be separable, 
if the circumstances are such as to show such intention, as 
where the concern carries on different lines of business and 
keeps separate books for each line, or perhaps where the account 
has been broken for a long period even though but one set of 
books has been kept, yet the prevailing view is that an ordinary 
running account though covering many different items cannot 
be split. Lucas v. Le Compte, 42 T. 303; Buck v. Wilson, 
113 Pa. St. 430; Memmer v. Carcy, 30 Minn. 458; Borgesser 
vt. Harrison, 12 Wis. 544; Secor v. Sturgis 16 N. Y. 548; 
Flahertys Admr. v. Taylor, 35 Mo. 447. The same rule 
seems to apply to cases of different instalments of interest or 
rent. While different actions may be brought on different parts 
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from time to time as they come due, yet each action must cover 
all that are then due or those not included will be deemed 
to have been waived. It is not necessary that there should be 
an express waiver of the part not included. Indeed, it may not 
appear at the time that a part has been omitted. But, if it is 
intentially omitted or not claimed though appearing to exist or 
even though there appears an intention not to waive it, the 
party will be barred from subsequently bringing another action 
upon it. Cases supra and Litchfield v. Daniels, 1 Colo. 268; 
Bowditch v. Salisbury, 9 Johns. 366; Cahill v. Dolph, 1 
Johns, Ces. 333; Sanborn v. Contra Costa County, 60 Cal. 
425; Butcher v. Smith, 29 Oh. St. 600; Hapgood v. Doherty, 
8 Gray 373; Remington v. Henry, 6 Blackf. 63; Carey v. 
Milier, 12 R. I. 837; Reformed, &c., Church v. Brown, 54 
Barb. 191; Un. R. R. & Tr. Co. v. Traube, 59 Mo. 355; Nick- 
erson v. Rockwell, 90 Ill. 460. 

3. That the District Magistrate was without jurisdiction be- 
cause the action was for an amount in excess of his jurisdiction, 
which is limited to $300. The prayer was for “$297.39 dam- 
ages, with interest, and costs.” It is contended that the interest 
amounting to $16.95, added to the principal, made the total 
over $300. 

Attorney’s commissions and costs allowed by statute should 
not, we presume, be included in determining the jurisdictional 
amount. They are not a part of the claim or of the amount 
sued for. They are incidental to the action itself. They are 
not due and could not be claimed until the termination of 
the action. But as to interest, it is different. Although tuere 
are authorities contra, the great weight of authority is to the 
effect that interest should be included in determining the juris- 
dictional amount. That such should be the rule on principle 
is clear when the interest is provided for in the contract, for it 
is just a3 much a part of the claim as the principal is. And the 
same is true where, as in this case, the interest is merely allowed 
by law and may be considered as in the nature of damages. 
This also is part of the amount claimed, as much so as would 
be a claim for damages for the detention of specific property. 
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And it is so held. State v. Superior Court, 9 Wash. 369; 
Plunket v. Evans, 2 S. D. 434; Howell v. Burnett, 20 N. J. L. 
265; Parkhurst v. Spalding, 17 Vt. 527; Paige v. Morgan, 
28 Vt. 565: Kirk v. Grant, 67 Md. 418 (10 Atl. 230); Ball 
v. Biggam, 23 Pac. (Kans) 565. 

But may not the want of jurisdiction be restored by permit- 
ting the plaintiff to remit the amount in excess of the jurisdic- 
tion to the District Magistrate? If the claim had been for a 
sum Within that jurisdiction, and the judgment for a sum in 
excess of it, the error conld be cured by remitting the excess, 
for the Magistrate would have had jurisdiction of the case but 
would merely have erred in its judgment, which error could be 
corrected on appeal. But since in this case the action itself was 
for an amount above $300, the Magistrate never acquired juris- 
diction of the case and his judgment was absolutely void. 
Plunket v. Evans, Supra. See also MeQuade r. ONeill, 15 
Gray 52; Hearn v. Cutberth, 10 Tex. 216; Quayle r. Glen, 57 
Pac. (Ida.) 308. This would seem to follow from the general 
rule that where an inferior court has no jurisdiction, an appel- 
late court cannot entertain an appeal except for the purpose 
of reversing the judgment below, or affirming it in case that 
court has dismissed the action for want of jurisdiction. 

It is true that on most of these points there is considerable 
contrariety of opinion, but the foregoing views seem to be in 
harmony with reason and the weight of authority. For further 
authorities see note to Hunton v. Luce, 28 L. R. A. 221; 1 Ene. 
PI. & Pr. 58-5, TOT et seg. and notes; 31 Cent. Dig. 1027 et seq. 

This being a question of jurisdiction over the subject matter, 
it may be raised in this court on appeal, even though the record 
of the district court does not show that it was raised there ex- 
cept in the notice of appeal filed after judgment was rendered. 
See Tong On v. Tat Kee, 11 Haw. 424; Wedgewood v. Parr, 
112 la. 514. 


It is unnecessary for the purposes of this case to decide all 
the foregoing questions, but as they are closely related and most 
of those not here involved are involved in other cases now be- 
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fore the court and about to be decided, it was deemed best to 
consider all these questions in one opinion. 

The judgment appealed from is reversed on the ground that 
the ad damnum for principal and interest exceeded the amount 
over which the District Magistrate could take jurisdiction, and 
the case is dismissed without prejudice. 

Peterson & Matthewman for plaintiff. 

J. T. De Bolt for defendant. 


SARAH PHILLIPS, M. GREEN and M. PHILLIPS, part- 
ners under the name of M. PHILLIPS & CO. v. LEE 
CHONG, LEE LET, LEE TAI, LEE YOUNG, LEE 
TUN, LEE PENG, WONG SHUEY KING and 
YOUNG TONG, partners under the name of THE LUN 
CHONG COMPANY, defendants, and J. H. Fisher, 


Garnishee. 
SAME v. SAME. 
APPEAL FROM Seconp Disraict Macistratr, Honotvuv. 
Scpmirrep June 12, 1902. Decipep Jung 25, 1902. 


Frerar, C.J., GALBRAITH AND Perry, JJ. 


When an appeal bond is made out to the court instead of to the clerk, 
the remedy is not to dismiss the appeal but to order an amendment 
of the bond, under Civ. L., § 1459. 

Points of law on appeal from a District Magistrate held set out with 
sufficient clearness under the circumstances. 

Lewers & Cooke v. Redhousé, ante 290, followed as to the splitting of 
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claims so as to bring them within the jurisdiction of a District 
Magistrate. 


When a claim is split for such purpose, the proper course is to show 
in the second action that tie claim has been adjudicated in the first 
action, and not to object to the jurisdiction of the court on the 
ground that the claim sued on is only a part of a larger claim, 
irrespective of whether the balance has been adjudicated or sued on. 


OPINION OF THE COURT BY FREAR, C.J. 


These are two actions of assumpsit between the same parties. 
Similar questions being involved in both cases, they were heard 
together in this Court. 

The plaintiffs first moved that the appeal be dismissed on the 
grounds (1) that the appeal boud ran to the Supreme Court 
instead of to the Clerk, and (2) that it was not stated clearly 
and concisely in the appeal what adverse rulings were appealed 
from. 

This motion was overruled at the hearing so far as the first 
ground was concerned and the defendants were ordered to file 
an amended bond. Civ. L. §§ 1459, 1460; Wright v. Brown, 
11 Haw. 401; Murray v. Colburn, 9 Haw. 424. 

As to the other ground, the certificate of appeal in the first 
ease sets out with ordinary clearness and conciseness several 
points of law upon which the appeal is taken. In the second 
ease, it refers for the points of law to an annexed paper. This 
paper sets forth briefly a statement of the facts, the action taken 
by the defendants and the ruling of the Magistrate in respect 
of each of several questions that were raised in the case, with- 
out stating briefly in general terms the mere propositions of 
law relied on by the defendants. This was sufficient. The 
points of law appear more clearly than they did in Hamburg v. 
Namura, 18 Haw. 702, in which the statement of the points 
of law was held suficient. 

Several questions were raised upon.the merits. One is that 
the Magistrate was without jurisdiction because the claim ex- 
ceeded the amount of $300, the limit of his jurisdiction. It 
seems that the actions were for $201.53 and $176 respectively 
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(besides interest and costs), these being the totals of different 
parts of a single continuous running account for goods sold 
and delivered. The defendants first presented a plea in bar 
which was overruled. So far as appears there was nothing at 
that stage in either case to show that the amount sued for was 
only a part of a larger claim. Upon the plaintiffs’ closing in 
the first case, the defendants moved for a nonsuit on the ground 
that the court had no jurisdiction, as the account sued on was 
only a part of a larger continuous account exceeding $300, and 
that the plaintiffs had not waived the balance. In the second 
case it was stipulated that the evidence and plea in bar, as it is 
called, would be the same as in the first, thus placing the two 
cases upon the same footing. Defendants’ counsel in his brief 
emphasizes the contention that the Magistrate was absolutely 
without jurisdiction because, although a part of the claim might 
have been waived, it was not waived, and the total account 
exceeded $300. This contention was made in the lower court, 
as it is here, in each case entirely irrespective of the question 
whether the balance had been sued upon in the other case or 
whether judgment had been given for a part of the entire 
account in one case. 

In Leweers & Cooke, Ltd., v. Redhouse, ante 290, we have just 
decided that, although an entire claim like that here involved 
cannot be split for the purpose of bringing different actions on 
the different parts within the jurisdiction of an inferior court, 
yet the bringing of an action on a part is not forbidden, but 
merely bars the right to bring another action on the balance of 
the claim, on the principle that the whole claim will be deemed 
to have been settled in the first action, the part not sued for 
therein being deemed to have been waived. Accordingly the 
Magistrate had jurisdiction in the first of these actions and the 
proper course for the defendants to have pursued was to plead 
or show in the second action that the whole claim had been 
settled in the first action. 

But the defendants did not do that. They merely objected 
in the second action that the Magistrate did not have jurisdic- 
tion, because the claim sued on was a part only of a larger 


298 JUNE, 1902. 


claim exceeding $300, and irrespective of whether the rest of 
the claim had been adjudicated or even sued on in the first case. 
The Magistrate had jurisdiction of the second action even 
though the claim which was the subject of that action had been 
previously adjudicated. It was the defendants’ privilege to 
plead the previous adjudication or not, as they pleased. They 
did not do so. If they had done so, the Magistrate would not 
have lost jurisdiction. He could not dismiss the case for want 
of jurisdiction. He would retain jurisdiction but give judg- 
ment for the defendants on the merits of the case on the ground 
that the proofs showed that nothing was owing by them to the 
plaintiffs. We make no point as to whether the defendants 
made the proper motion—whether it should have been for dis- 
missal, nonsuit or judgment. The point is this: The defendants 
moved for a nonsuit on one ground. The Magistrate decided 
that he could not grant a nonsuit on that ground. In that he did 
not err. The defendants did not ask for it on any other ground. 
It was at their option to do so or not. 

As to the garnishee, it is contended first that the evidence 
does not show that the partnership to which the garnishee was 
indebted was the same as that composed of the defendants here- 
in. The evidence is not clear on this point but probably would 
justify the Magistrate’s finding of identity as a fact. However, 
it is unnecessary to decide this. For, it is further contended, 
and in our opinion correctly, that under our statute of garnish- 
ment a debt owing by a third party to a defendant which did 
not accrue until after service of process upon the garnishee, 
which was the case here, cannot be held. Such is the general 
rule elsewhere, but that is of little consequence when we con- 
sider the variety of statutes on this subject. Under some 
statutes it is held that debts accruing between service and an- 
swer may be held. Our own statute is very uncertain and to 
some extent inconsistent on this point. The most important 
references in the statute to the time when the debt must be 
owing, taken by themselves, would seem clearly to apply only 
to such debts as are owing, though not necessarily payable, at 
the time of service. The statute starts out (Civ. L., § 1710) by 
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giving the right to garnish “when debts are due from any per- 
son to a debtor,” not “when debts are likely to become due,” 
and in the same section it provides that “from the time of” 
service, “every debt due from such debtor to the defendant, 
shall be secured,” &c., and in the next section that, “if such 
debtor shall not pay to the officer, when demanded, the debt 
due to the defendant at the time the copy of the writ was left 
with him, such * * * debtor shall be liable,” &e. In 
section 1720 the garnishee is permitted to come in and be 
examined before the return day, instead of at the return day, in 
which ease, of course, he could not be held as to any debts 
that might accrue thereafter but before the hearing. But in 
section 1710 it is provided that he shall be summoned to “dis- 
close whether he has, or at the time said copy was served, had 
any of the goods,” &c. “or is indebted,” and in the two follow- 
ing sections there are similar uses of the present tense with 
reference to the time of disclosure. But perhaps these can be 
explained in connection with the other clauses on the theorv 
that, as the debt was to be secured from the time of service, it 
was assumed that a disclosure of debts owing at the time of 
examination would disclose debts at the time of service or at 
least aid in ascertaining what debts there were then. The use 
of the present tense with reference to the time of disclosure 
cannot be taken literally, for that would carry us too far, as, 
for instance, in the provision at the end of § 1712, that if the 
disclosure shows that the garnishee “is not so indebted, then 
judgment shall be given for him.” If that meant not indebted 
at the time of examination only, it would enable the garnishee 
to defeat the object of the statute by payment of his debt after 
service but before examination. But, as already pointed out, 
the only positive provision of the statute for holding a debt in 
case one is disclosed, is that in § 1711, which makes the gar- 
nishee actually liable only as to “the debt due to the defendant 
at the time the copy of the writ was left with him.” 
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The judgment is affirmed as against the defendants and re- 
versed as against the garnishce, and the latter is discharged. 

Peterson & Matthewman for plaintiff». 

Russell & Watson for defendants. 

Robertson & Wilder for the garnishee. 


C. MING HYM r. YOUNG TONG, defendant, and J. H. 
FISHER, garnishee. 


APPEAL FROM Seconp Disrrictr Macisrrate, Honoxutv. 
SUBMITTED June 12, 1902. Decipep June 25, 1902. 


Frear, C.J., GALBRAITH axp Perry, JJ. 


The certificate of the District Magistrate that an appeal was duly noted, 
etc., on certain points, enumerating them, is sufficient to show that 
the points were raised in his court. 


A debt owing to a partnership cannot be garnished in an action against 
one of the partners, 


OPINION OF THE COURT BY FREAR, C.J 


In this case as in that of M. Phillips & Co. v. Lun Chong 
Co., ante 295, argument was heard on « motion to dismiss and on 
the merits. Several of the questions raised were the same in 
both cases, but in this case the following additional questions 
were raised. 

On the motion it was contended that it should be made to 
appear that the point of law appealed upon was raised in the 
Magistrate’s court, and that it is not sufficient for the certificate 
to say that certain points are relied on in the notice of appeal. 
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lu this case the Magistrate certifies that an appeal was “duly 
noted * * * npm the following points,” sod tuen sets 
ont the points. This was sufficient. .lfong c. Kaala, 7 Haw. 
521: Rep. r. Kanalo, 11 id. 435. 

As to the garnishee, there was the same testimony as in the 
other case. But here only one of the partners was defendant. 
Although a debt owing to one partner may be garnished in an 
action against the partnership, and some authorities hold that a 
debt owing to the partnership may be garnished in an action 
against one of ite members, the weight of authority on the latter 
question is the -other way. Stellings v Young, 161 Mass. 287; 
Gale v. Barnes, 66 N. H. 183; Nweet v. Read, 12 R. I. 121; 
Myers v. Smith, 29 Or. St. 120; Bartlett v. Woodward, 46 
Vt. 100; Dawson v. Railroad Co., 97 Mich. 33. 

The judgment appealed from is aftirmed as to the defendant 
and reversed as to the garnishee and the latter is discharged. 


Peterson & Matthewman for plaintiff. 
Russell & Watson for defendant. 
Robertson & Wilder for garnishee. 


S. AHMI v. W. H. CORNWELL, Jr. 
ExcErrIoNs FROM Circuit Corrr, Secoxp Circurr. 
SUBMITTED June 12, 1902. Decipep June 25, 1902. 


Frear, C.J., GarBrarrm snp Perry, JJ. 


Under Act 40 of the Laws of 1898 ar exception to an order granting a 
new trial in a term case may be certified to the Supreme Court by 
the presiding judge, whenever such judge in his discretion may 
think the same advisable for a speedy termination of the case, 


An order of the trial judge granting a new trial may be set aside, in a 


302 JUNE, 1902. 


case where there was ample evidence to support the verdict of the 
jury, and no sufficient cause for the order exists. 


OPINION OF THE COURT BY PERRY, J. 


Action for malicious prosecution. The jury rendered a ver- 
dict for the defendant. The plaintiff thereafter moved for a 
new trial on the ground that the verdict was contrary to the 
law and the evidence and the weight of the evidence and the 
motion was granted. To this order granting a new trial the 
defendant excepts. 

The plaintiff in this court moves that the exception be dis- 
missed on the ground that the order granting a new trial is in- 
terlocutory and that no exception lies thereto, citing in support 
of his contention Barthrop v. Kona Coffee Co., 10 Haw. 398, 
wherein it was held that an appeal or exception cannot be 
brought directly to the Supreme Court from an interlocutory 
decision. The defendant opposes the motion on the ground 
that in such cases as that at bar the practice has long been 
established to the contrary. Whatever force the last mentioned 
consideration may be entitled to, and assuming that the order 
in question is interlocutory, there is a better reason for denying 
the present motion and that is that in 1898, after the decision 
in the case of Barthrop ©. Kona Coffee Co. was rendered, a 
statute was passed (see Act 40, Laws 1898) specifically provid- 
ing that “bills of exception * * * may be certified to the 
Supreme Court from decisions overruling demurrers or from 
other interlocutory orders, decisions or judgments, whenever 
the judge in his discretion may think the same advisable for 
a more speedy termination of the case.” The record in this 
case shows that the trial judge allowed the exception and bill 
of exceptions in question. 

As to the exception on its merits. While it is true that as 
held in Macfarlane v. Lowell, 9 Haw. 438, “a motion for a 
new trial which is not founded upon error of law, is addressed 
to the judicial discretion of the trial court,” and that “a stronger 
case must be made for interfering with the exercise of such 
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diseretion where a new trial has been granted than where it has 
been refused,” still it is also true that where such discretion has 
been abused the appellate court may interfere. In the case at 
bar, we think that there was an abuse of discretion. One of 
the defenses relied upon in the trial below was that the defend- 
ant, in causing the arrest of the plaintiff, in good faith and 
withont malice sought and acted upon the advice of counsel in 
good standing given after a full and fair disclosure to such 
counsel of all the facts and evidence within the defendant’s 
knowledge. Ample evidence was adduced tending to support 
this defense. In view of the verdict rendered, the presumption 
is that the jury found it established to its satisfaction. It may 
be that the trial judge thought that the verdict should have 
heen for the plaintiff, and it may also be that that view would 
find support in the evidence. The matter, however, was pecu- 
liarly one for the determination of the jury and, clearly, no 
sufficient cause appeared for disturbing its finding or verdict. 

The exception is sustained and the order granting a new trial 
set aside. 

The exception is sustained and the order granting a new trial 
set aside. 


J. L. Coke and Kinney, Ballou & McClanahan for defend- 


ant. 
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TERRITORY OF HAWAI v. ANTONE MARTIN, 
APPEAL FROM District Court, HONOLULU. 
Sur{ĮmirrED June 16, 1902. Decivep Jung 25, 1902. 


FREAR, C.J., GALBRAITH AND PERRY, Jd. 


Indecent exposure in a public place, where it may be seen by others if 
they pass by, is, even though actually seen by one person only, 
punishable under Section 324 of the Penal Laws. 


OPINION OF THE COURT BY PERRY, J. 


The defendant was found guilty by the District Magistrate 
of the offense of common nuisance in the first degree by mak- 
ing an indecent exposure of his person in a public place, to wit, 
the Beach Road in Honolulu. The only point of law appealed 
on is that the judgment is contrary to the law and to the evi- 
dence and to the weight of the evidence. The evidence adduced 
is sufficient to support a finding that at the time charged the 
defendant made what was undoubtedly an indecent exposure 
of his person to a girl twelve years old and that this was accom- 
panied with solicitations to permit intercourse with her; that 
the parties were then behind a pile of lumber near a public 
highway, but in view, nevertheless, of any one who might pass 
along the road; that the girl had gone there somewhat reluct- 
antly in consequence of defendant’s importunities; and that one 
person only, other than the defendant and the girl, to wit, the 
father of the girl, approached the place referred to while they 
were there. Whether or not the girl’s father was in a position 
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to see before the exposure ended, is not entirely clear from the 
evidence, but the evidence was, perhaps, sufficient to sustain 
a finding that he could have seen. However that may be, it 
may be assumed that the exposure was to or in the view of the 
girl only. The contention on behalf of the defendant is that, 
in such a case, the offense of common nuisance is not established 
and that it is an essential element of the offense that the act be 
done in a public place and in view of more than one person. 
The place where the act was done was a public one. See Re- 
public v. Ben, 10 Haw. 278, 280. Whether it is necessary to 
constitute the offense that it be committed in a public place, 
we need not, therefore, say. The question of whether the ex- 
posure to be punishable as a common nuisance must be to or 
in view of more than one person, is one of construction of our 
statute. Decisions rendered in cases where the charge was of a 
common law offense can be of but little assistance. Similarly, 
of those based on statutes different from ours. Under the latter 
class would fall Com. v. Wardell, 128 Mass. 52 and St. v. 
Millard, 18 Vt. 574, where the statutory provision was that, 
“if any man or woman, married or unmarried, is guilty of open 
and gross lewdness and lascivious behavior, every such person 
shall be punished, * * *.” Jn these two cases it was held 
that the word open was descriptive of the nature of the act, as. 
opposed to secret, and not of the place. 


Our statute (section 324, Penal Laws) reads as follows: 

“The offense of common nuisance is the endangering of the 
public personal safety or health, or doing, causing, or pro- 
moting, maintaining or continuing what is offensive to the 
public, cr is annoying and vexatious, or plainly hurtful 10 the 
public, or is a public outrage against common decency or com- 
mon morality, or tends plainly and directly to the corruption 
of the morals, honesty and good habits of the people, the same 
being without authority or justification by law. 

“As, for example, * * * open lewdness or lascivious 
behavior, or indecent exposure.” 

The legislature has itself cited indecent exposure as an ex- 
ample of what it sought to define as common nuisances in the 
first paragraph of section 324. In our opinion when the inde- 
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cent exposure is in a public place where it may be seen by 

others if they pass by, it is such as is contemplated by the 

statute even though it is actually seen by one person only. 
The appeal is dismissed. 


E. A. Douthitt, Assistant Attorney-General, for prosecution. 
J. T. De Bolt for defendant. 


WILLIAM A. HALL v. ©. WINAM. 
ÅPPEAL FROM Circuit JUDGE, First Crrcoir. 


SUBMITTED June 13, 1902. Decipep Jory 1, 1902. 


Frear, C.J., GALBRAITH AND Perry, Jd. 


Where two persons stand in such a relation that confidence is neces- 
sarily reposed by one, and the influence which naturally grows out 
of that confidence is possessed by the other, and this confidence is 
abused, or the influence is exerted to obtain an advantageous 
agreement at the expense of the confiding party, the one so mis- 
using his position will not be permitted to retain the benefit, 
although the agreement or contract could not have been impeached 
if no such confidential relation had existed. 


A contract entered into between an inexperienced young man, with 
little business ability and meager knowledge of the value of money 
or property and an experienced and capable business man, without 
independent advice and for an inadequate consideration, the weaker 
confiding in and trusting the stronger to protect his interest, will 
be annulled and cancelled by a court of equity at the suit of the 
dependent party. 
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OPINION OF THE COURT BY GALBRAITH, J. 


This is an appeal from the decree of a Circuit Judge of the 
First Cireuit annulling and cancelling a lease, executed between 
the plaintiff and the defendant, on the grounds of undue influ- 
ence and inadequacy of consideration. 

It appears from the evidence that the plaintiff’s father, Edwin 
J. Hall, owned 6.794 acres of land located within the business 
section of Honolulu and that he leased all of this property for a 
term of 15 years ending in July, 1906, for a yearly rental of 
$1,000.00, the lessee paying all taxes, water rates and assess- 
ments that might be Jaid against the premises during the term; 
that the defendant acquired this lease by assignment in the year 
1897 and entered into possession; that prior to his death and 
after the execution of this lease Edwin J. Hall deeded this prop- 
erty to his two minor children, the plaintiff and his sister, an un- 
divided one-half interest to each; that for more than four years 
prior to his coming of age the plaintiff’s person and property 
were in the care of a guardian; that he lived with a relative and 
was allowed $12.50 per month for school and clothes; that he 
was married at 17 and after his marriage the allowance was in- 
creased to $25.00 per month; that for several years thereafter 
this amount seemed to be ample to supply the wants of the plain- 
tiff and his family; that about 1897 the plaintiff became ac- 
quainted with the defendant as his tenant; that this acquaintance 
was carefully cultivated by the defendant, he paid social visits 
to his home and extended little courtesies until the plaintiff came 
to look upon the defendant as his best friend and adviser; that 
after this acquaintanceship had ripened into a warm friendship 
and about one year before plaintiff came of age the defendant 
secured from him a lease for his one half of the premises, the 
term commencing at the expiration of the lease made by Hall, 
Sr., in 1906, for a rental of $750.00 per annum; that it was 
agreed hetween the parties that the lease should be kept secret; 
that plaintiff’s wife finally discovered it and carried it to his 
guardian who summoned the parties before him and after scold- 
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ing the plaintiff for his foliy in making the lease and warning 
the defendant that he had no right to make a lease with a minor, 
destroved the same in the presence of the parties; that a short 
time prior to the execution of this zancelled lease the plaintiff 
commenced to borrow money of the defendant; that the defend- 
ant advanced money to the plaintiff from this time until after 
the execution of the lease in question, February 24, 1901, on his 
unsecured note, whenever requested to do so, in amounts rang- 
ing from $5.00 to $150.00 dollars; that after plaintiff discovered 
that he could obtain money so easily Fe entered upon a career of 
the “fast young man” and spent money recklessly and foolishly; 
that plaintiff’s wife begged the defendant not to let the plaintiff 
have any more money and he promised that he would not; that 
with full knowledge of the purposes for which the money was 
used the defendant continued to advance the plaintiff money 
whenever asked with the evident purpose and design of retaining 
his friendship until he came of age and qualified to make a 
contract for an extension of the lease so much desired; that 
about ten davs before his twenty-first birthday the plaintiff 
left his home and commenced a protracted spree on money 
furnished by the defendant and advanced by him during the 
continuance of this debauch, returning to his home on the day 
following his 21st birthdav; that the defendant called on him 
that day (Saturday) and asked for the lease and it was agreed 
that he would call at the office of lawyers suggested by the de- 
fendant on the following Monday and execute it, which was 
done; that the lease was for the plaintiff’s undivided one-half of 
the premises for a term of 25 years, commencing at the expira- 
tion of the present lease in 1906, for a rental of $1,200.00 per 
annum, the defendant paying taxes on the improvements only; 
that the plaintiff did not take independent advice with the guard- 
ian or any other disinterested person nor did the defendant ask 
him to do so; that the plaintiff at the time the lease was executed 
did not know the value of the property and seemed to rely wholly 
upon the defendant and believed that he would do the right thing 
by him; that the property (the whole land) is assessed for taxes 
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at $50,000.00 and the annual tax thereon is $500.00 and that the 
reasonable net rental value of the land is $3,000.00; that the 
plaintiff is an Hawaiian 2/ years old with fair education and 
slight business training, obtained in nine or ten months clerk- 
ship in a store, and with meager knowledge of the value of prop- 
erty or money; that the defendant is a Chinaman, 42 years old 
and a capable business man, having had fifteen years’ business 
experience at Honolulu. 

It is contended on hehalf of the defendant that a part of the 
land was low and marshy and had been condemned as insanitary 
and ordered to be filled in by the Board of Health; that in order 
to comply with the order of the health authorities and make all 
of the property inhabitable it was necessary to expend large sums 
of money in filing in and raising the grade of the premises; that 
for the brief unexpired term of the lease held by the defendant 
he could not afford to make this great outlay; that he was com- 
pelled to either surrender the lease for the remainder of the 
term or secure an extension for an additional term; that this 
motive prompted him to secure an extension of the term at the 
carliest possible time it was possible for him to do so. 

These considerations offer a plausible and reasonably justi- 
fiable motive for wishing and securing an extension of the lease 
at the time, but would not warrant the defendant in taking an 
unfair advantage of the plaintiff or in driving an unconscionable 
bargain with him. 

It is clear from the evidence that the rent reserved is not a 
fair rental value of the present estimated value of the plaintiff’s 
interest therein. It is less than 4% net of the valuation placed 
thereon for taxes. What the value of the land will be at the 
commencement of the term, 1906, is somewhat uncertain, but 
all of the witnesses who testified agree that it would then be 
greater than it is at present. It hes been urged and it seems pos- 
sible that the taxes on the land which the plaintiff is required to 
pay will before the expiration of the term of 25 years be greater 
than the rent reserved. Inadequacy of consideration alone will 


310 JULY, 1902. 


not authorize a court of equity to interfere with the agreement 
of the parties, but taken with other circumstances it is a potent 
factor. The relation existing between the parties and the trust 
and confidence reposed in the defendant by the plaintiff seem to 
bring this case within the well established jurisdiction of a Court 
of Equity. 

The rule is well stated in the case of Tate rv. Williamson, at 
pages 60 and 61, 11 L. R. Ch. Appeal Cases, as follows: 

“The jurisdiction exercised by Courts of Equity over the 
dealings of persons standing in certain fiduciary relations has 
always been regarded as one of a most salutary description. The 
principles applicable to the more familiar relations of this char- 
acter have been long settled by well-known decisions, but the 
courts have always been careful not to fetter this useful juris- 
diction by defining the exact limit of its exercise. Wherever two 
persons stand in such a relation thai, while it continues, con- 
fidence is necessarily reposed by one, and the influence which 
naturally grows out of that confidence is possessed by the other, 
and this confidence is abused, or the influence is exerted to ob- 
tain an advantage at the expense of the confiding party, the per- 
son so availing himself of his position will not be permitted to 
1etain the advantage. although the transaction could not have 
been impeached if no such confidential relation had existed.” 

The same principle is announced by the Supreme Court of the 
United States: “When a person, from infirmity and mental 
weakness, is likely to be easily influenced by others, transactions 
entered into by such persons without independent advice will be 
eet aside, if there is any unfairness in them.” Allore t. Jewell, 
94 U. S. 506. 

The conclusion is inevitable that the defendant did abuse the 
confidence placed in him by the plaintiff and took advantage of 
the influence he exerted over the plaintiff to obtain a bargain 
greatly to his interest and much against the interest of the plain- 
tiff and that this contract so obtained cught in equity and good 
conscience to be cancelled and annulled. 

The decree appealed from is affirmed. 

Kinney, Ballou & McClanahan, for the plaintiff. 

A. S. Hartwell and Atkinson & Judd for the defendant. 
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JOHN II ESTATE, Limited, v. R. KAHINU MELE. 
Exceptions rrom Circuit Court, First Crrcurr. 
SUBMITTED June 16, 1902. Deciwwep Jury 2, 1902. 


Frear, C.J., GALBRAITH AnD Perry, JJ. 


Under former Circuit Court Rule 15C, if that rule is still in force, 
providing that a bill of exceptions may be filed with the Clerk in 
the absence of the Judge, absence of the Judge from his chambers 
during a part of a day only, as during tke noon hour, is not suf- 
ficient. 


OPINION OF THE COURT BY FREAR, C.J 


Defendant moves that plaintiffs bill of exceptions be stricken 
from the record on the ground that it was not presented to the 
trial judge or allowed or signed by him within the time pre- 
scribed by law and the rules of the court. 

It seems to be conceded on both sides that the bill was not 
filed or presented within the time prescribed by law or the rules 
of court. Plaintiff’s sole contention is that the time was extended 
by stipulation and that the bill was filed and presented within 
the time stipulated. The stipulation was to the effect that the 
plaintiff might have five days after the transcription of the testi- 
mony in which to file the bill. We will assume that the time 
might be extended by stipulation without the approval of the 
court and that the stipulation in question was intended to extend 
the time for presenting although it in terms purported to extend 
the time for filing only. The bill was filed April 22, 1902, 
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within the time stipulated, but was not presented to the judge or 
ealled to his attention until June 9, 1902, long after the expira- 
tion of the time stipulated. 

Plaintiff contends that the filing alone was sufficient under 
the old Circuit Court Rule 15C, which provides, among other 
things, that, “Bills of exceptions are to be presented to the Judge 
who presided at the trial within the time prescribed by law, and 
in case of his absence they may be filed with the Clerk whose 
duty it shall be to present the same to the Judge at the earliest 
opportunity; and he shall endorse thereon the day and hour of 
filing.” The judge states in his endorsement of allowance on 
the bill that he was not absent from Honolulu but was in attend- 
ance at his chambers on April 22, 1902. 

The plaintiff contends that ‘‘absence” here includes mere 
temporary absence from ihe court house, as at the lunch hour, 
as well as absence from the city. If that were so, the rule, which 
follows the statute in so far ag it requires the bill to be “pre- 
sented,” except in case of the judge’s absence, would practically 
permit the bill to be merely filed in any case, as, for instance, if 
the judge happened to be in the library or clerk’s office, or in 
any other part of the court house than that in which he was 
sought. The rule was evidently intended to provide for cases in 
which the bill could not be presented to the judge on account of 
his inaccessibility, as when absent from the city or possibly con- 
fined at home by protracted illness. 

The motion is granted and the bill of exceptions is ordered 
stricken from the record. 


Magoon & Peters for plaintiff. 
Robertson & Wilder for defendant. 
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THE McBRYDE ESTATE, Limited, » JANE R. GAY, 
McH. ROBINSON, A. ROBINSON and F. GAY, part- 
ners as GAY & ROBINSON. 


Exceptions FROM Crecurt Court, Firra Crecurr. 
Suosmeren June 19, 1902. Decmep Jury 2, 1902. 


Freaz, C.J., GALBRAITH AND Perry, JJ. 


An application for a continuance of a cause is addressed to the sound 
legal discretion of the court. 


Every motion for a continuance should stand on its own merit. 

A circuit judge has no right to make a rule or to follow the practice of 
allowing a continuance of causes for the term, On payment of costs, 
without sufficient showing therefor. 


OPINION OF THE COURT BY GALBRAITH, J. 


This cause was at issue for the March, 1902, term of the Fifth 
Circuit Court. The defendant, not wishing to go to trial, pre- 
sented a motion for a continuance for the term, supported by 
affidavits. The motion was opposed by the plaintiff and counter 
affidavits were filed. The court after remarking several times 
during the delivery of his decision, in substance, that the rule, in 
his court was pretty well settled, of allowing almost as a matter 
of course one continuance on payment of costs, finally concluded 
as follows: “On the whole, I am inclined to allow a continuance 
on the usual grounds, with the usual condition, that the defend- 
ants pay the costs that arise in connection with it, as being part 
of the practice of the court, and the question of the amendment 
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of the answer may be raised later.” Whereupon counsel asked 
that, if an amendment was sought, it should be confined to new 
matter. The court then referred to the special circumstances of 
the case and added to the said order that 20 days’ notice be 
given of any motion to amend the answer. The entire order was 
excepted to by the plaintiff on the ground that it was an abuse of 
discretion. The bill of exceptions was presented and allowed by 
the judge. 

An application for a continuance under the practice in this 
Territory is addressed to the discretion of the court, Sec. 1274, 
C. L. It has been held by this court that where a ruling on an 
application for a continuance is complained of the court will 
only look into the matter so far as io ascertain whether there 
was an abuse of discretion. Queen v. Ah Kiao, 8 Haw. 466-8. 
It is apparent that this discretion ought to be cautiously exer- 
ised by the court particularly where so long a time intervenes 
between the terms as in the Fifth Circuit, and a strong showing 
ought to be made to warrant the court in continuing a cause for 
six months especially before the issues are settled. 

“A motion to its discretion,” said Chief Justice Marshall, “‘is 
a motion not to its inclination, but io its judgment; and its 
judgment is to be guided by sound legal principles.” Trial of 
Aaron Burr, vol. 1, p. 182. 

Everv application for a continuance should stand on its own 
merit. The circuit court under the law has no right to make a 
rule or to establish a practice allowing a continuance as a matter 
of course. 


Whether the court intended to base the order for a continu- 
ance at all on the showing made is perhaps not altogether clear 
but it is quite evident that he intended to grant a continuance 
in any event upon what he called the practice of his court. It 
was manifest error for the court ic grant the continuance on that 
ground but it is impossible to correct the error at this time. The 
term having lapsed the case will go over as a matter of necessity. 
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It would be fruitless to sustain the exception, and for that reason 
it should be overruled. It is so ordered. 


Kinney, Ballou & McClanahan for plaintiff. 
Robertson & Wilder for defendants. 


CONCURRING OPINION OF PERRY, J. 


It is not clear from the decision rendered by the judge below 
that he based his ruling, granting a continuance, solely on the 
ground that, as a matter of practice in that Circuit, the defendant 
was entitled to the continuance. It would seem that the court 
thought that on the merits the motion might properly be granted. 
The judge said, inter alia, that certain facts related by him 
showed that “there is considerable obscurity with regard to the 
location of Kuiloa, and, that being so, there has not been any 
great amount of time granted since suit was commenced for 
ascertaining where Kuiloa is, and what it is.” One of the reasons 
urged by the defendants in support of their application for a 
continuance was that they had not had sufficient time to complete 
a survey of the land in dispute. If the motion was granted be- 
cause of this supposed lack of time for preparation for trial, I 
think that it cannot, in view of all the evidence then before the 
trial judge, be said that the latter abused his discretion in ruling 
as he did, whatever our own conclusion might be if the applica- 
tion were an original one before us. If, on the other hand, the 
ruling was based solely on the ground of right as a matter of 
practice, then I concur that such ruling was erroneous. In view 
of the fact, however, that the March term of the Circuit Court 
of the Fifth Circuit has now ended, the exceptions must, in 
either event, be overruled. 
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H. M. LEVY v. W. K. AZBILL. 
Exceptions FROM Crrcurr Court, Firsr Crrevir. 


Scemirrep June 13, 1902. Deciwep Juty 5, 1902. 


Where money has been voluntarily paid on a contract, it can not be 
recovered back without proof that the one to whom it was paid has 
failed to perform his part of the contract. 


OPINION OF THE COURT BY PERRY, J. 


This was an action, instituted in the District Court of Hono- 
lulu, wherein plaintiff claimed of the defendant the sum of $250. 
Two counts were stated in the declaration, one for money loaned 
and the other for money had and received for the use of the 
plaintiff. On appeal to the Circuit Court, as well as in the Dis- 
trict Court, judgment was rendered for the plaintiff for the 
amount claimed. Defendant excepts. 

In February, 1900, the defendant, being at the time the lessee 
of certain premises known as the Queen Hotel, was approached 
by the plaintiff on the subject of the transfer to him in some 
form of his, the defendant’s, interest in the leased premises and 
for the sale of his furniture and other property used in the hotel 
business. The parties having reached an agreement as to the 
amount to be paid by the one to the other for the transfer, the 
plaintiff, on the morning of February 19, 1900, paid to the 
defendant the sum of $250, the written receipt given therefor 
setting forth that the payment was “on account of the rent and 
furniture and furnishings of the Queen Hotel, as per agrecment 
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to bc drawn up hereafter.” For the plaintiff it is now claimed 
that the defendant’s agreement as to the land and buildings was 
to sublease to him for practically the remainder of the term of 
the lease, that the defendant failed, through inability to procure 
the lessor’s consent to such sublease as required by the terms of 
the original lease, to perform his part of the contract, that there- 
fore there has been a failure of consideration and that the money 
should be returned. On the other hand, the defendant’s conten- 
tion is that what he undertook to do, as to the land and build- 
ings, was (1) to assign the lease or, (2) at the plaintiff’s option, 
to sublease to him provided he, the plaintiff, procured the lessor’s 
consent to such sublease, or (3) to make the plaintiff his manager 
and continue to hold the lease in his own name; that the lease is 
by its terms assignable without the lessor’s consent; and that he 
has been at all times and is now ready and willing to perform his 
part of the contract. 

The trial court found that the contract was to sublease and 
that the defendant was to procure the lessor’s consent. The evi- 
dence, we think, is not sufficient to support that finding. In 
addition to the receipt above referred to, the only other evidence 
which can possibly be pointed to as tending to sustain the finding 
is a letter dated February 19, 1900, where in Azbill says, inter 
alia, to Levy: “I understand your final offer to be as follows, 
viz: 1. You will take the hotel and the cottage for the period 
of the unexpired lease less one week at a monthly rental of one 
hundred and twenty dollars, to be paid on the twenty-fifth of 
each and every month, beginning with the 25th inst. * * * 
3. You wish me (o give up possession and control to you on the 
20th inst., (tomorrow) from which time all rates and liabilities 
involved in the lease are to be carried by you, and you agree to 
turn over to me before the expiration of the lease the hotel and 
cottage with the appurtenances thereof in the like good condi- 
tion excepting natural wear from use and natural decay. * * * 
So, upon the terms you propose, on the understanding set forth 
in this letter, I agree to rent to you the Queen Hotel and cottage 
with the appurtenances thereof tor the time above mentioned 
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and for the consideration herein set foith.” The evidence is un- 
disputed that at the time the payment of $250 was made and the 
receipt above quoted given, the parties had not come to anv 
definite understanding as to the method of the transfer. Azbill 
had specifically stated that he was willing to transfer in any one 
cf the three ways above mentioned and upon that state of affairs 
the money was paid. $1,500 was to be paid by Levy for the 
“sale” of the lease, furniture and furnishings, and in addition 
thereto he was to pay Azbill a rental of $120 per month, the 
original lease requiring a payment to the lessors of $90 per 
month. The use of the word rent in the receipt is thus ex- 
plained. Subsequently on that day, Levy told Azbill that he 
thought the lessor: would consent to a sublease, and in the even- 
ing Azbill wrote the letter of which extracts are quoted above. 
When the defendant attempted to deliver the letter to Levy 
early the following morning, Levy declined to accept it as stating 
the terms of the agreement. Adzbill’s evidence to this effect is 
undisputed nor is there anything in the whole record tending to 
throw discredit on Azbill’s testimony. Levy does not testify that 
he accepted the letter or that it correctly stated the agreement. 
The meeting last referred to was followed by attempts on Levy’s 
part to obtain the lessor’s consent to an assignment or sublease. 
The lessor after some indefinite answers finally refused to con- 
sent, and Levy, fearing legal complications, declined to accept 
either a sublease or an assignment of the original lease. 
Whatever the precise terms of the agreement were, if indeed 
the parties did subsequently come to any more definite under- 
standing ar to the form of transfer, we think it clear that there 
ig not sufficient evidence to justify the finding that Azbill agreed 
to sublease ard to procure the lessor’s consent thereto, or that he 
failed to carry out any agreement made by him. The case pre 
sented is one of a payment voluntarily made by the plaintiff to 
the defendant on a contract. The burden is on the plaintiff to 
show that subsequent circumstances were such as to require the 
defendant to return the money to him, as, for instance, that 
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defendant failed to perform his part of the contract. This bur- 
den has not been successfully borne by the plaintiff. 


The exceptions are sustained and a new trial ordered. 
G. A. Davis for plaintiff: 
Magoon & Peters and J. Lightfoot for defendant. 


IN RE THE GUARDIANSHIP OF KALUA KAPUKINI, 
a Spendthrift. 


Morrow ror RE-HEARING. 
Sussittep June 10, 1902. DecipEep Jury 9, 1902 


Feerar, C.J., GALBRAITH AnD Perry, JJ. 


Where no error is pointed out in the former decision and no sufficient 
reason given for reopening the cause the motion for re-argument 
and request for modification of the decision will be denied. 


OPINION OF THE COUR1 BY GALBRAITH, J. 


Counsel filed motion and petition for re-argument and review 
of the decision filed in this cause on May 7th, 1902, (ante p. 
204). When called for hearing he stated that he had that day 
received instruction from his client, Kalua Kapukini, to the 
effect that she did not desire a re-hearing but wished to continue 
under guardianship; after expressing surprise both at this in- 
struction and the manner of its coming to him he said that he 
wished to withdraw from the cause but in so doing would request 
the court to modify the decision in certain respects and to order 
certain advances made by him on behalf of the ward paid cut of 
her estate. 
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This court in this proceeding, on the mere suggestion of coun- 
sel, can scarcely be expected to look into and pass upon the con- 
duct of counsel out of the presence of the court. There are 
recognized methods of bringing such matters before the court 
but this is not one of them. 

The order referred to allowing counsel fees of $500 for alleged 
services rendered in a former proceeding was not appealed from 
as it might have been by either the guardian or the ward or her 
counsel and was not before the court at tle former hearing nor 
would it be before us for review if a re-argument were granted. 

The affidavits whereby counsel wishes to show that he had 
voluntarily reduced his fee from $2,500 to $1,500 were before 
the court—having been admitted and filed the same day the 
trust deed was, i. e., March 7th, 1902. It did not occur to the 
court then nor does it appear now how the fact set out in the 
affidavits would affect the conclusion announced in the former 
decision except to strengthen it. 

The trust deed so far as it was considered was held to support 
the conclusion that the finding of the trial judge that Kalua was 
competent to transact her own business was erroneous and that 
it tended to prove that she was improvident and was likely to 
part with her property without full consideration. The fact that 
counsel voluntarily relinquished, (or intended to do so) one-half 
or two-fifths of the amount of the fee she agreed to pay him for 
his services most certainly confirms the correctness of our con- 
clusion. 

Application should be made to the Circuit Judge for allow- 
ance of any advances or other proper payments made by counsel 
for Kalua. This court passes upon such matters on appeal and 
not in the first instance. 

Counsel having failed to point out any error in the former 
decision or to show satisfactory cause for modifying the same the 
motion and request are denied. 


Thomas Fitch for motion. 
J. Alfred Magoon contra. 
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SISTER ALBERTINA, Trustee for STELLA K. COCKETT, 
vs. THE KAPIOLANI ESTATE, Limited, DAVID 
KAWANANAKOA, JONAH KALANIANAOLE, W. 
KAAUW ALI and KEANAPUNI. 


Exceptions FROM Crrcurr Court, Firsr Crecurr. 
SUBMITTED APRIL 21, 1902. Decipep Jury 10, 1902. 


Frear, C.J., GALBRATTH AND Perry, JJ. 


When one is shown to have becn, for more than the statutory period, 
in actual, open, notorious, continuous and exclusive possession of 
land, apparently as owner, and such possession is unexplained as 
by showing that it was under a lease from or cther contract with 
or otherwise by permission of the true owners, the presumption is 
that such possession was hostile. 


OPINION OF THE COURT BY PERRY, J. 


This is an action of ejectment for a piece of land situate at 
Honuakaha, Honolulu, and containing an area of 1.6 acres. 
The property consisted formerly of a fishpond and its banks and, 
perhaps, a small piece, additional, of dry land, and was a lele 
of the Ili of Kaalaa, situate at Pauoa, Honolulu. Mahele 
Award No. 61 was signed by Kamehameha III on January 28, 
1848, the King thereby consenting to the award by the Land 
Commission to one Namakeha of the Ili of Kaalaa. The Ma- 
hele Award reads as follows: 

“Ko B. Namakeha. 
Na Aina. Ahupuaa. Kalana. Mokupuni. 
Kaalaa. Ili no Honolulu. Kona. Oahu. 
Waikele. Ili no Waikele. Ewa. Oahu. 


21-p 
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Ke ae aku nei au i keia mahele, ua maikai. No 
Beneki Namakeha na aina i kakauia maluna: ua ae ia 
’ku e hiki ke lawe aku imua o ka Poe Hoona Kuleana. 

(Sgd) Kamehameha. 
Hale Alii, January 28, 1848.” 


On December 7, 1854, L. C. A. No. 7260 was issued to Na- 
makeha, this award covering, however, only that portion of the 
Ili known as Kaalaaluna and describing the latter by metes 
and bounds. R. P. 4371, dated May 14, 1858, to Namakeha, 
was likewise for Kaalaaluna only,—again describing the land 
by metes and bounds. Namakeha was evidently entitled to 
receive an award or patent for the remainder of the Ili, to wit, 
for Kaalaalalo and the lelc, but, for reasons not appearing in 
this case, no such award or patent was issued during his life- 
time. He died in December, 1860. On June 24, 1862, the 
Minister of the Interior under the authority of the Act of 1860, 
made an Award (Vol. 3 of Awards, p. 337) which reads as 
follows: 


“Helu 61. Namakeha. 


Ili no Kaaha, ma Honolulu, Oahu. Helu 61 B. Ili Waikele, 
ma Waikele, Ewa, Oahu. 
Koe nae ke kuleana o na kanaka. 
Costs $2 each, $4.00. 
24, June, 1862. (Sgd) L. Kamehameha. 
Pd 25 June for 1 Aw’d (60)” 


Assuming that “Kaaha” was intended for “Kaalaa,” this award 
or grant would seem to be broad enough in its terms to cover 
the whole ili or, since Kaalaaluna had been already covered by 
the Land Commission Award and Royal Patent above referred 
to, at least Kaalaalalo and the lele. However that may be, 
Kaalaalalo is not claimed in this action under this award or 
otherwise. 

By whom this award or grant was applied for, does not appear 
in evidence. R. P. 7429, referring therein to Mahele Award 
No. 61, was issued March 10, 1880, in the name of Namakeha, 
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with habendum to him, his heirs and assigns forever, and 
describing by metes and bounds the lele only. This Patent 
recites that application therefor was made to the Minister of 
the Interior by Her Majesty Queen Kapiolani. 

The plaintiff claims under a deed of trust from Stella K. 
Cockett. The latter, it appears from the evidence, is the 
daughter and sole heir of one Hinau, who was the son and sole 
heir of Namakeha. She claims by inheritance from Namakeha, 
if the latter died intestate as to the land in controversy, but 
claims also that the lele was devised by Namakeha by his last 
will to Kapiolani, his widow, for life and after her death to the 
Prince of Hawaii, and that from the latter an undivided three- 
fourths interest passed by descent to her, the plaintiff. It may be 
assumed for the purposes of this case that Stella Cockett was 
entitled by inheritance to three fourths of the interest, if any, 
of the Prince of Hawaii. She seems to claim, further, under 
the award or grant of 1862 as the heir of Namakeha. 

At the time of Namakeha’s death, the title to the lele, so 
far as appears from the evidence, was in the Government; 
Namakeha at that time had no title to it. The presumption, 
if any, would be that under those circumstances he would not 
attempt to devise it by will. Nor can this will be construed 
as attempting to dispose of that property. The clauses in ques- 
tion read as follows, the first being in the original will and the 
second in a codicil: 

“T give to my beloved wife Kapiolani the half of my house 
lot No. 4381 adjoining King and Alakea Streets in Honolulu 
and my land at Kaalaaluna is to be divided between her and 
Emma the wife of the King the division to be as follows, the 
mauka part of said land (No. 4371) mauka of the road going 
to Pauoa is for Emma and the two lois of Nakamakaweuweu 
on the makai side of the said road and the balance of said land 
and the place of Ulu and the houses and all other property there 
are for Kapiolani, provided she relinquishes her right of dower 
which the law gives to the widow.” 

“I hereby give to Kapiolani the two taro patches of Naka- 
makaweuweu and the place of Ulu and the remainder of said 
land and the houses and all the property there that is to say my 
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own house lot are for Kapiolani and the Prince of Hawaii in 
the following manner however during the life time of Kapio- 
lani she is to have the income from the house lot to be hers only 
and at the end of Kapiolani’s life it shall descend to the Prince 
of Hawaii.” 

Undisputed evidence shows that “the two taro patches of 
Nakamakaweuweu,” “the place of Ulu” and “my own house 
lot,” are all situate in Kaalaaluna. It is clear, we think, from 
the language used, that the testator by these provisions intended 
to and did dispose of land at Kaalaaluna only and not of Kaa- 
laalalo or the lele. The lele would not, under the circumstances, 
pass as a part of Kaalaaluna. 


It may be assumed for the purposes of this case that the 
plaintiff established a prima facie case by showing that Stella 
Cockett is the heir of Namakeha and that the award or grant 
above referred to was issued in 1862 in the name of Nama- 
keha. 


The defense to the action was that of adverse possession. At 
the close of the defendants’ case, the presiding judge, upon 
motion, directed the jury to render a verdict for the defend- 
ants, such direction being upon the ground that the evidence 
offered for the defense made out a case of adverse possession 
and that there was no evidence before the court tending to 
rebut that showing. To that instruction the plaintiff excepted, 
and this is the exception mainly relied upon in this Court. 

Undisputed evidence was introduced by the defendants show- 
ing that from 1852 or, perhaps, 1850, (Kapiolani and Nama- 
keha married in 1850) Kapiolani at various times had the pond 
cleaned out, that her servants by her direction fished therein 
and delivered the fish to her for her use, that she sometimes 
gave them some of the fish, that she erected a small building 
on the bank of the pond or on the kula adjoining, that a man 
employed and directed by her to care for and take charge of 
the pond occasionally lived in that building, and that she at 
times objected to horses being pastured on the kula of the pond 
because the animals might enter-the pond and cause injury to 
it. In 1875 Kalakaua, her husband, had the land surveyed. 
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In 1880 she procured the issuance to her, though in the name 
of Namakeha, of the Royal Patent above mentioned. On 
December 31, 1898, she divided the land into at least twelve 
lots and executed deeds or perpetual leases of said lots one each 
to certain of her retainers. Neither Namakeha, nor Hinau, who 
was of age at Namakeha’s death, nor Stella Cockett, who be- 
came of age in 1886, ever exercised, so far as the evidence 
shows, any acts of ownership over the land. Of the witnesses 
who testified and who saw and knew of Kapiolani’s acts, none 
saw or knew of any such acts by any of the three persons just 
named. This action was commenced in December, 1899. 
Without reviewing the evidence in further detail, we think 
that it clearly appears therefrom that for much more than 
twenty years prior to the institution of these proceedings Kapio- 
lani had possession of the land in dispute and that such posses- 
sion was actual, open, notorious, continuous and exclusive. We 
think it also clear that the evidence is ample to support a find- 
ing that for more than the statutory period such possession was 
hostile. Further, had the case been left to the jury and had 
a verdict been rendered for the plaintiff such verdict could not 
have been held supported by the evidence. It would be by 
mere conjecture only that the jury could have arrived at the 
conclusion that the possession was not hostile but permissive. 
While it is true that the burden is on the party affirming the 
existence of adverse possession to show that his possession was 
in fact adverse, it is also true that where one is shown to have 
been for the statutory period in actual, open, notorious, con- 
tinuous and exclusive possession, apparently as owner, and such 
possession is unexplained, either by showing that it was under 
a lease from, or other contract with or otherwise by permission 
of the true owner, the presumption is that such possession was 
hostile. See 1 Am. & Eng. Encycl. Law, 2nd ed., 888, 890; 
1 Cycl. L. & P. 1146; Morse v. Churchill, 41 Vt. 649, 651; 
Neel v. McEthenny, 69 Pa. St. 305; Wilkins v. Nicolai, 99 
Wis. 178, 182, 183; Meyer v. Hope, 101 Wis. 123, 125. No 
explanation whatever, was offered in evidence as to the 
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nature of Kapiolani’s possession; nor was Kapiolani shown to 
have been a co-tenant of or to have occupied a fiduciary relation 
towards any of the alleged true owners. 

The application by Kapiolani, in 1880, for a Royal Patent 
covering the lele, was not a recognition by her of the title of 
the heirs or assigns of Namakeha. As the law stood, the Patent 
could not have been issued in the name of any one other than 
the original claimant or awardee. 

The exception to the direction of the verdict is overruled; 
so also are the other exceptions, 

Peterson & Maithewman for plaintiff. 

Kinney, Ballou & McClanahan for defendants. 


ADELAIDE SCHLIEF and JOHN SCHLIEF, her husband 
vs. JOSEPH CLARK, ALEXANDER LAZARUS, 
HENRY SMITH, as guardian of Naomi Lazarus, a minor, 
and JOSEPH O. CARTER, as guardian of Madeline H. 
K. Lazarus and Eleazar K. Lazarus, a minor. 


APPEAL FROM JUDGE, First Circurr. 
Susuirrep June 19, 1902. Derciwwep Jury 10, 1902. 
Freax, C.J., GALBRATTH AND Perry, JJ. 


In a partition suit, rents accruing on property sold between the date of 
sale and confirmation, and collected by a receiver or trustee and 
paid into Court, the Master’s report being confirmed and deeds 
being delivered to the purchasers without collecting interest on the 
balance of the purchase money held by them pending the confirma- 
tion, belong to the heirs or partitioners and not to the purchasers. 
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This is an appeal from an order made in the above cause on 
April 18th, 1902, directing the Master to pay to certain of the 
purchasers at a Master’s sale the rents accruing amounting to 
$594 and collected from certain property sold between the date 
of sale and the final confirmation and delivery of deeds in pur- 
suance thereof, a period of five months. 


The only question presented by the appeal is whether these 
rents belonged to the purchasers or the heirs. 


The sale was ordered in a partition proceeding and a com- 
missioner appointed to make the sale and the order after fixing 
the time and place of sale proceeded as follows: “That said 
sale be made for cash, and be subject to confirmation by the 
court. That 10% of the amount be paid on the day of sale 
and the balance to be paid upon the confirmation of said sale 
by this court and the delivery to him or them of the deed or 
deeds for said real estate by said commissioner.” 

The sale was made by the commissioner on September 14th 
and reported to the court on October 1st, 1901. The order of 
confirmation was made December 2nd, 1901. An appeal was 
taken from a portion of the decree i. e., that making allowances 
of certain costs and commissions and this appeal was decided 
by this Court on February 28th, 1902 (ante, 78) and on the 
same day the circuit judge made a final decree in compliance 
with the decision of this Court confirming the commissioner's 
report and ordering the execution of deeds to the several pur- 
chasers on the payment of the balance of the purchase money 
and for the distribution of the proceeds and ordering the dis- 
charge of the commissioner on his filing receipts and vouchers. 
These last were filed on March 18th, 1902. On December 16th, 
1901, a receiver or trustee by consent of all parties was appoint- 
ed and ordered to collect and pay into Court the rents accruing 
pending the confirmation of sale. 

On April 16th three of the purchasers joined in a motion to 
the court asking that the receiver or trustee be directed to pay 
to them the rents collected from the property purchased by 
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each of them respectively. This motion was granted and the 
order appealed from made on April 18th, 1902. 


It is contended on behalf of the appellees that the purchasers 
had the use of the purchase money, except the 10% deposited 
on the day of sale, amounting to $18,000.00 pending the con- 
firmation, the very time during which the rents accrued; that 
the purchasers should have paid interest on the deferred pay- 
ments in order to be entitled to demand the rents; that they 
did not pay interest and were not entitled to the rents. 


Under the general rule of law and particularly under the 
order of sale in this case the contract of sale was not complete 
until confirmed by the court. Prior to that time many things 
might have happened to defeat or avoid the contract. ‘Until 
confirmed by the court, the sale confers no rights. Until then 
it is a sale only in a popular, and not in a judicial or legal 
sense. The chancellor has a broad discretion in the approval 
or disapproval of such sale. ‘The accepted bidder,’ (say the 
Supreme Court of Kentucky), ‘acquires, by the mere acceptance 
of his bid, no independent right, as in case of a purchaser under 
execution, to have his purchase completed;’ but is merely a pre- 
ferred proposer, until confirmation of the sale by the court, as 
agreed to by ‘its ministerial agent.’ ” Rorer on Judicial Sales, 
Sec. 106. 

“In ordinary sales by auction, or by private agreement, the 
contract is complete when the agreement is signed; but a differ- 
ent rule prevails in sales before a Master; in such cases the 
purchaser is not entitled to the benefit of his contract till the 
Master’s report of the purchaser’s bidding is absolutely con- 
firmed.” 2 Daniell’s Ch. P. & P. (Sixth Am. Ed.) 1274. 

“As title does not vest in the purchaser until after the con- 
firmation of the sale, he has, prior to that time, no right to the 
possession of the property sold, and no legal cause of complaint 
against the defendants, who remain in possession, exercising the 
rights of ownership, including the right to cut and remove all 
crops growing upon the premises, and which are in a condition 
to be cut and removed in the usual course of good farming.” 
2 Freeman on Executions (3rd ed.), section 304a. 

“Confirmation is said to be the judicial sanction of the court. 
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Until then the bargain is incomplete.” Smith et al. v. Steam- 
ship City of Columbia, 11 Haw. 710. 

Mr. Justice Story when on the circuit decided that the pur- 
chasers at a Master’s sale had no claim to the rents and profits 
derived from the property sold except from the time when the 
conveyance to them was complete. Wood v. Mann, Fed. Cas. 
Vol. 30, No. 17954. Cheney r. Woodruff, 45 N. Y. 98, is a 
strong authority to the same effect. 

The Supreme Court of Ohio in expressing a contrary view say 
that the purchaser is “required to pay interest from the day of 
sale on so much of the purchase price as he has not actually 
paid.” Jashenosky v. Valrath, 59 Oh. St. 540-546. 

The judge below seems to have been confused by the doctrine 
of relation and to have proceeded on the theory that as the title 
related back to the day of sale this also carried with it the right 
to the possession and rents and profits accruing from that time. 
It does not follow from the fact that by the order of confirma- 
tion the purchaser was vested with all of the title of the parti- 
tioners on the date of sale that they are entitled to the posses- 
sion and rents from that date. 

“This doctrine of relation,” (says the Supreme Court of 
Nebraska) “‘has reference only to the title which the execution 
debtor had to the real estate at the time the judgment became 
a lien, but it has no necessary reference to the quantum, 
whether more or less, of estate, which the execution debtor 
owned at the time the judgment became a lien.” Yeazel v. 
Etnspahr, 24 L. R. A. 449, 451. 

We conclude that the judge having confirmed the Master’s 
report and ordered deeds delivered without requiring the pay- 
ment of interest on the balance of the purchase money erred 
in allowing the rents to the purchasers; that these, under the 
facts of this case, belong to and should have been distributed 
among the heirs or partitioners. 

The appeal is sustained, the order appealed from is reversed 
and the case is remanded for such further proceedings, con- 
sistent with this opinion, as may be necessary. 

Russell & Watson for appellants. 

Holmes & Stanley for appellees. 
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KAPIOLANI ESTATE, Limited v. A. S. CLEGHORN. 
Exceprions FROM Circurr Court, First Crrcurr. 
SUBMITTED January 14, 1902. Decipep Jury 25, 1902. 


Frear, O.J., GALBRAITH anp Perry, JJ. 


It is not error to refuse to instruct the jury that a certain article of a 
certain constitution was in force during a certain period, without 
stating the substance of the article, even if the article were applic- 
able to the case. 


Time does not run against the state even thcugh the state does not 
acquire title until after the period of limitation has begun to run 
against the prior owner. 


The rule that time does not run against the king applied to the King 
of ‘Hawaii in his capacity as sovereign only, and not in his private 
capacity. 


Article 39 of the Constitution of 1864, which provided that, “The King’s 
private lands and other property are inviolable,” though applying 
to his strictly private lands as distinguished from crown lands, did 
not prevent the statute of limitations from operating upon such 
private lands, 


Evidence held sufficient to justify the giving of instructions as to the 
law of tacking successive adverse possessions. 


Where one is shown io have been in possession for the period of limita- 
tion apparently as owner, and the possession is not explained or 
otherwise accounted for, it will be presumed to have been adverse, 
although the presumption is open to rebuttal. 


Instructions need not be given in the form requested if given sub- 
stantially in other form. 


Evidence held sufficient to support the verdict. 


KAPIOLANI ESTATE v. CLEGHORN. 331 


OPINION OF THE COURT BY FREAR, C.J. 
(Perry, J., dissenting.) 


The case is sufficiently stated in Mr. Justice Perry’s dissenting 
opinion. It is a case of ejectment and comes here on ninety-two 
exceptions, only a few of which are now relied on. The only 
question is whether the defendant made out a case of adverse 
possession. The trial was lengthy and the contest was chiefly 
upon the question of fact as to whether the defendant’s posses- 
sion had been adverse for the statutory period, and most of the 
instructions asked or given related to the general law of adverse 
possession. But at the close of the case, perhaps as an after- 
thought or as a result of a new discovery, the plaintiff raised the 
question whether the holding could be adverse as matter of law, 
however adverse it may have been in fact, for the reason that 
during a portion of the period in question the King had the paper 
title and during a smaller portion of that time the Constitution 
of 1864 was in force, which provided, in Article 39, that, “The 
King’s private lands and other property are inviolable.” This is 
made the chief point in this court and will be considered first. 

The exception by which this question is brought here is that 
to the refusal to give the following instruction: “The jury are 
instructed that Article 39 of the Constitution of 1864 was the 
law of the land until the promulgation of the Constitution of 
1887.” This instruction was properly refused, if for no other 
reason, hecause it was meaningless so far as the jury was con- 
cerned. Of course that article was the law of the land until it 
was abrogated. There was no dispute about that, and the ver- 
dict could not properly have becn influenced one way or the other 
by that mere statement. The court was not even requested to 
state the substance of that article, much less to construe it. It 
might as well have instructed the jury that any other article of 
that constitution or the whole constitution was in force until 
abrogated. There is nothing whatever to indicate that the jury 
even overheard the article read when the matter was argued to 
the court. We are informed that it was argued, though ap- 
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pareutly very briefly, but there is some reason to believe that the 
jury was not then present. The plaintiff could hardly expect the 
instruction to be given on the idea that the jury should find a 
copy of that constitution and construe it for themselves. 


There are, however, certain other exceptions under which it 
might at least be argued that the same question could be raised, 
although the giving and refusing of instructions, to which such 
exceptions were taken, was apparently based on the theory that 
such instructions were intended, as probably they were, to relate 
only to the general law of adverse possession. The question will 
therefore be briefly considered on its merits. 

The question is whether this constitutional provision prevented 
the running of the statute of limitations against the King as to his 
private lands, that is, whether one could acquire title by adverse 
possession as against the King in his private or natural capacity. 


The question is one of great difticulty. Probably the article 
was intended to relate to crown lands as distingushed from gov- 
ernment lands, for it was copied from the constitution of 1852 
(Art. 41), and at that time the crown lands were regarded as 
private lands for many purposcs and were often spoken of as 
such. See Hstate of Kamehameha IV, 2 Haw. 715. But, 
whether it was intended to relate to such lands or not, it seems 
clear that it was intended to relate to lands, such as those in ques- 
tion, owned by the King in his private capacity. The question 
would then remain whether the word “inviolable” should be con- 
strued as exempting the King’s private lands from the statute of 
limitations. 

If the statute could not run against the King in case he had 
the title when the adverse possession began, the fact that he did 
not acquire the title in this instance until after the adverse pos- 
session began would not prevent the statute being stayed as soon 
as he did acquire title. The same rule would apply in such case 
as applies when a state acquires tiile after the statute has begun 
to run. As soon as the state acquires title the running is stayed. 
United States v. Nashville, £e. R’y. Co., 118 U. S. 120, 126. 
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The general rule that disabilities arising after the statute once 
begins to run do not interrupt it, does not apply in this instance, 
for no subsequent disability arose when the King acquired title, 
for he could sue though he could not be sued. 

Nor should the approval of the statute of limitations by the 
King be construed as a waiver of his constitutional exemption, 
if the exemption would otherwise apply. Wellion v. Berkley, 
Plowd. 239, 240, quoted in note to People v. Herkimer, (4 Cow. 
345), 15 Am. Dec. 379. 

The common law differed in many respects in its application as 
between the King and his subjects The King, however, was 
recognized as having a natural and a political capacity. He 
could hold land in each capacity. Lands held in his private or 
natural capacity descended to his heirs. Those held in his polit- 
ical capacity descended to his successors. 8 Bac. Abr. Tit. Pre- 
regative, E. 2; Co. Litt. 15b. and note (4). This distinction ex- 
isted here as between the King’s private lands strictly speaking 
and his crown lands. It is said that anciently, at common law, 
prescription ran against the King as against other people as to 
his private lands, but not as to lands appurtenant to the crown, 
but that for several centuries this distinction has not been ob- 
served and that the crown is excepted by implication from the 
operation of statutes of limitation unless expressly named. 
United States v. Hoar, 2 Mason 311, 313. Statutes of limita- 
tion have been passed in England and many of the United States 
which by their express terms run against the King or the State. 

Whatever may be the rule at common law, it seems to be con- 
eeded by the plaintiff that the common law maxim nullum 
tempus occurrit regi did not apply here as to the King’s private 
lands. That is supposed to have been a prerogative of the King 
as sovereign and not in his private capacity, and is possessed by 
even republican governments as an attribute of sovereignty. It 
was expressly held in Harris v. Carter, 6 Haw. 195, 209, that 
time would run against the King as to crown lands even. Much 
more would that be the case as to his strictly private lands. The 
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plaintiff’s ccntention is, not that the general rule applicable to 
sovereignties applies here, but that the special constitutional pro- 
vision in question applies to the King’s private lands. But what 
force was the word “inviolable” intended to have? Was this 
provision intended, for instance, merely to cover substantially the 
same ground as that covered by the provision in the constitution 
of 1840 that, “He also shall retain his own private lands”? A 
number of provisions of the constitutions of 1852 and 1864 were 
but restatements, in more exact or more modern form, of pro- 
visions in the crude constitution of 1840. Was this provision 
intended to mean that the King’s private lands should continue 
to be regarded as such and not be regarded as held by the King 
in his political capacity, or as subject to legislative action, as 
were the government lands? The provision is very indefinite. 
There are other provisions protecting the property and other 
rights of subjects. Was the provision relating to the King in- 
tended to go farther than the provisions, worded just as strongly, 
relating to the people generally? Perhaps so. Perhaps not. If 
not, its presence could be accounted for on the ground that the 
King occupied a dual position, as others did not, and consequently 
that there was danger that in regard to his rights there might be 
confusion in the absence of such a provision. If the intention 
was to give him greater rights, what greater rights! We need 
not undertake to say. There is much reason to suppose that the 
intention was not to exempt the King’s private lands from the 
operation of the statute of limitations and, the question being at 
least one of doubt, the leaning should be towards the more en- 
lightencd view. 

In support of this we may refer to former decisions of our own 
courts in so far as they bear on the question, and reason by an- 
alogy from decisions of other courts on other constitutional pro- 
visions, 

For instance, in Estate of Kamehameha IV, supra, it was 
held that even the crown lands, limited though they were to the 
King and his successors, were subject to dower. If they be- 
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lcnged to the successor King on the demise of the predecessor 
King, and if, because they were “inviolable”, they were not sub- 
ject to general limitation laws, would they be any more subject 
to the gencral dower law? If they were, the Queen Dowager of 
the former King would take an estate for life in one-third of the 
reigning King’s lands under the general law without the latter’s 
consent. 


Again, in Harris v. Carter, supra, the court actually decided 
the very question now before us. It is contended that the opinion 
there expressed on this point was only a dictum, but it appears to 
have been an actual decision. The question was whether the 
plaintiffs had title to certain lands which the Commissioners of 
Crown Lands claimed as crown lands. The plaintiff claimed (1) 
by devise from Kamehameha III to his Queen, Kalama, by des- 
cent from the Queen to Charles Kanaina, and by deed from Ka- 
naina to himself, and (2) by adverse possession begun by Queen 
Kalama after the death of Kamehameha III. The court held 
that the title to the lands in question did not pass by the devise, 
descent and deed, and consequently it became necessary to de- 
cide upon the validity of the second contention, that of adverse 
pessession. It was decided that adverse possession could be held 
against the Kings Kamehameha [V and V. Up to that point in 
the case evidence as to adverse posscssion had been fully put in as 
to only one of the lands in question, as to which the evidence was 
held not sufficient. The court left the parties at liberty to intro- 
duce evidence as to adverse possession in regard to the other lands 
involved. The parties thereupon, as the papers on file show, con- 
sented to judgment for the plaintiff as to certain of those lands 
and for the defendants as to the rest. It is true that the decision 
was by a single judge only, but it was by one peculiarly fitted for 
deciding the question by reason of his familiarity with the polit- 
ical and constitutional history of the islands and the views of the 
chiefs and people. The judgment was not questioned or ap- 
pealed from although the defendants, besides being familiar with 
the ancient conditions and laws themselves and representing in 
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a sense the King himself, were represented by counsel of ability 
and learning, & forner member of the Supreme Court. It may 
be, al~o, that the attention of the court was directed only to the 
general maxim that time docs not run against the King and that 
the constitutional provision was overlooked. But, considering 
who were concerned or took part in that case—the Justice, the 
counsel, the Commissioners of Crown Lands and the King him- 
sclf—and the importance of the question, it would seem that 
either the constitutional provision was thought not to apply if it 
was noticed, or else that in the opinion of those who, if anv, 
ought to know, there was nothing in Hawaiian ideas or customs 
or history or the status of the King bevond what appertained to 
king- generally that would exempt his private lands from the 
opcration of the statute. That being an actual and carefully con- 
sidered decision by the best authority, and the point being at 
least a doubtful one, it would seem that we ought not to take a 
backward step by overruling it. 


Decisions in somewhat analogous cases elsewhere tend to sup- 
port the holding that the King’s lands are not violated by the 
application of the statute of limitations to them, The Federal 
constitution provides that, “No State shall * * * pass any 
* * * jaw impairing the obligation of contracts.” And vet 
there is no question of the constitutionality of a statute which, 
though enacted after a contract has been made, limits or reduces 
the time within which action may be brought on it, provided a 
reasonable time is aliowed—even though the effect of a failure 
to bring action within the time limited is to take away all remedy 
and destroy the value of the contract. Gilfillan v. Union Canal 
Co., 109 U. S. 401; Cranor v. School District, 151 Mo. 119. 
The Constitution of California provided that each stockholder of 
a corporation should be personally liable for his proportion of all 
debts contracted while he was a stockholder, and contained no 
limitation as to the time within which action might be brought. 
But it was heid that the statute of limitation “does not attempt 
to relieve the stockholder from his liability under the constitu- 
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tion; it only limits the time within which the action may be 
brought, and this is not inconsistent with the constitutional dec- 
laration that such liability is imposed upon the stockholder.” 
Nanta Rosa Nat. Bank v. Barnett, 125 Cal. 407. Indeed, the 
constitution of 1864 itself contained provisions that protected 
the private property of subjects generally, and all modern con- 
stitutions contain similar provisions protecting life, liberty and 
property. Private property as a rule cannot be taken except for 
public use and then only upon just compensation and by due 
process of Jaw. And yet no one questions the constitutionality 
of reasonable statutes of limitation the effect of which is usually 
held to be in the case of specitic property to actually transfer the 
title as well as bar the remedy. 


Exceptions were taken also to certain instructions given at the 
request of the defendant, to the effect that, if the jury found cer 
tain enumerated facts, the defendant was the heir of his daughter 
the Princess Kaiulani, and that the possessions of several posses- 
sors between whom there is privity of estate, such as ancestor and 
heir, may be added together. It is not disputed that these in- 
structions set forth correct law. The contention is that they were 
inapplicable because the evidence showed that the daughter never 
had possession. In our opinion, there was sufficient evidence to 
justify the giving of these instructions. Thera seemed to be 
some uncertainty in the defendant’s testimony at first as to 
whether he held possession originally in his own right or in that 
of his wife or daughter, but he finally seemed to take the position 
that it was in his own right. But there was considerable testi- 
mony, drawn out largely by the plaintiff, tending to show a parol 
gift to the daughter and that the defendant had been regarded as 
holding in her right until her death. There was no doubt that 
he was her heir. This justified the instructions as to tacking pos- 
sessions. 

Another exception was to the defendant’s requested instruc- 
tion that, “Where one is shown to have been in possession of land 
for the period of limitation, apparently as owner, and such pos 
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session is not explained or otherwise accounted for, it will be pre- 
sumed to have been adverse, although this presumption is open to 
rebuttal.” This instruction was taken substantially from 1 Am. 
& Eng. Enc. of Law (2nd ed.) 889. It was held to be cor- 
rect law in Sister Albertina v. Kapiolani Estate, Limited, ante, 
321. Gronped with chis exception arc exceptions to the refusal 
to give two instructions requested by the plaintiff to the effect 
that if the defendant was ailowed by the holder of the legal title 
to take possession and if he took possession with the consent of 
the owner, as a matter of convenience and without any under- 
standing that the property should belong to the defendant, the 
possession, however long continued, would not bar a recovery, 
and that consent need not be cxpressed in words, but might be 
shown by acts and attendant circumstances, and that certain 
enumerated acts might be taken into consideration in determin- 
ing the question of consent. In »o far as these refused instruc- 
tions were warranted by the evidence, their substance was suffi- 
ciently covered by other instructions that were given. 

It is contended under other exceptions that there was no evi- 
dence to sustain the verdict. The evidence is voluminous and it 
will serve no useful purpose to review it at length. The main 
contention on this point is that the possession was shown to be 
permissive and not adverse. It must be conceded that there is 
much that can be said in support of this contention. But the 
argument is one that would more appropriately be addres:ed to 
the jury. On the whole, in our opinion, there was sufficient evi- 
dence to sustain the verdict, whether the weight of the evidence 
was on that side or not, 

The exceptions are overruled. 


Kinney, Ballou & McClanahan for the plaintiff. 
Robertson & Wilder for the defendant. 


DISSENTING OPINION OF PERRY, J. 


This is an action of ejectment, the land in controversy consist- 
ing of two pieces situate at Waikiki, Oahu, one being makai of 
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the main Waikiki road, a beach lot, and the other being several 
hundred feet mauka of the road. The plaintiffs claimed title by 
deed and inheritance; the defense was adverse possession for the 
statutory period. ‘The judge presiding at the trial charged the 
jury that the plaintiff had ostablished a paper title to all the land 
sued for, and that instruction was not excepted to. The sole 
question left to the jury to determine was whether or not the 
plaintiff’s title had been defeated or his right to recover herein 
barred by adverse possession on the part of the defendant or on 
the part of his daughter Kaiulani and himself. The jury ren- 
dered a verdict for the defendant. 


Undisputed evidence showed that the beach lot, exclusive of 
subsequent accretions, i. e., as it was at the date of the award, 
and the mauka lot, excepting only a triangular piece on the 
westerly border containing about 1250 square feet, were granted, 
with other adjoining land, to M. Kekuanaoa by L. C. A. 104, 
F. L., Apana 5, and confirmed to him by R. P. 4493. From the 
patentee the two pieces passed by descent to King Kamehameha 
V and on the latter’s death by descent to Princess Ruth Keeliko- 
lani. On November 16, 1876, the mauka piece, including the 
small triangle above referred to, was, as a part of a much larger 
tract, conveyed by deed by Keelikolani to King Kalakaua, and 
on April 16, 1880, the makai piece, also as a part of a larger 
tract, was conveyed by deed by Keelikolani to the same grantee. 
Kalakaua died January 20, 1891, and under his wil! all of his 
title to the two pieces in controversy passed to his widow, Queen 
Dowosger Kapiolani, from whom by various meme conveyances 
the paper title passed to the plaintiff. 

One of the exceptions is to the trial court’s refusal to instruct 
the jury, inter alia, that “Article 39 of the Constitution of 1864 
was the law of the land until the promulgation of the Constitu- 
tion of 1887”, another to the verdict on the ground that it was 
contrarv to the law, the evidence and the weight of the evidence 
and a third to the court’s refusal, pro forma, to grant a motion 
for a new trial. There was also an exception to the denial of 
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plaintiff’s motion “that the jury be instructed to return a verdict 
for the plaintiff on the ground that there is no evidence here to 
support the defense of adverse possession”, and one to the giving 
of the following instruction requested by defendant: “The law 
is that no person shail commence an action to recover possession 
of any land or make any entry thereon unless within twenty 
years after the right to bring such action first accrued. You are 
instructed that the right of the owner of the land in dispute to 
bring an action first accrued when the defendant, A. S. Cleghorn, 
commenced to hold possession of the same adversely to the owner, 
and if you believe that such adverse possession has continued un- 
interruptedly for at least twenty years from that time before the 
commencement of this action, your verdict will be for the de 
fendant.” 

Article 39 of the Constitution of 1864, granted by Kameha- 
meha V on August 20 of that year, is as follows: “The King’s 
private lands and other property are inviolable.” On behalf of 
the plaintiff it is contended that because of this provision the 
statute limiting the time within which an action may be brought 
to recover land or an entry be made thereon can have no applica- 
tion against the King as an individual and that title by adverse 
possession can not be acquired against him as such individual. If 
this position is correct, the verdict is contrary to the law and the 
evidence. Upon the view of the evidence most favorable to the 
defendant, his adverse possession commenced not earlier than 
December 25, 1875. Service of summons in this action was made 
October 10, 1899. Kalakaua ascended the throne in 1874, and 
the Constitution of 1864 continued in force until July 7, 1887. 
From November 16, 1876, then, until July 7, 1887, the title to 
the mauka piece, and from April 17, 1880, until July 7, 1887, 
that to the makai piece, were in the King, though as his private 
property, during a time when Article 39 of the Constitution of 
1864 was in force. If the statute of limitations was not operat- 
ing or the adverse possession not accruing during those periods, 
then, subtracting the shorter, seven years, from the maximum 
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claimed, twenty-four years, it is clear that the defendant’s pos- 
session for the remainder, seventeen years, was insufficient to 
divest the title of the King or of those holding under him. 

For the defendant the argument advanced in reply to the 
plaintiff’s contention on this subject is two-fold: first, that the 
term “private lands” is not used in the Constitution in its ordin- 
ary acceptation but with reference solely to that part of the pub- 
lic domain reserved by the King for himself in the great mahele 
and later known as the “Crown Lands” and (2) that by the use of 
the word “inviolable” it was not intended to exempt the property 
described in the section from the operation of the statute of lim- 
itations or of the rule of adverse possession and that the inten- 
tion was either to restrain the legislature from legislating as to 
the crown lands adversely to the King or to restrain the King 
from disposing of them injuriously to the public. 

It is a rule in the interpretation of constitutions and perhaps 
of some other written instruments that words are to be under- 
stood in their natural, ordinary and untechnical meaning unless 
the nature of the subject indicates or the context suggests that 
they were used in a technical sense. See Endlich on Interpreta- 
tion of Statutes, p. 714, Story on Constitutions, § 451, and 
Cooley on Constitutional Limitations (6) p. 73. The word 
“private” is one of common usage and of well known significa- 
tion. It seems almost superfluous to define it. “Belonging to, or 
concerning, an individual person; personal; one’s own; not pub- 
lie; as, a man’s private opinion; private property.” —Webster’s 
International Dictionary. I am unable to find within the Consti- 
tution itself any reason for believing that the word was not used 
in this, its ordinary acceptation; on the contrary it is not without 
indications that it was so used, for instance, it is closely followed, 
in Article 40, by a provision which undoubtedly refers to the 
King as a private individual and gives him an immunity not 
possessed by other inhabitants of the realm. “The king cannot 
be sued or held to account in any court or tribunal of the realm.” 
See Green v. Cartwright, 7 Haw. 726. Article 31, “The person 
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of the King is inviolable and sacred”, further discloses a disposi- 
tion and an intention to extend immunities and privileges to the 
King in his private capacity. 

It seems that in the days shortly following the Mahele the 
Crown lands were sometimes referred to as the King’s private 
lands. It does not appear, however, that the term was thus used 
so widely as to acquire that special, technical signification. It 
may be that the words “private lands” are capable of being con- 
strued as meaning the lands known as the Crown Lands, but that 
they were not so used in the section in question is further demon- 
strated by the very language of that brief section. In the phrase 
“private lands and other property”, the word “private” modifies 
the words “other property” as well as the word “lands”. This 
shows that the word “ands” is there used not in the limited sense 
of Crown Lands but as including all lands coming under the 
class “private”, as ordinarily understood. To the extent that the 
words “other property” are limited or-qualified by the word 
“private”, to that same extent is the word “lands” limited or 
qualified by the word “private.” 

Of greater difficulty is the ascertainment of the true meaning 
of the word “inviolable” as used in Section 39. What was the 
intention in inserting that secticn? 

Some definitions are here given. “Inviolable. Having a right 
to or guaranty of immunity; that is to be kept free from violence 
or violation of any kind, as infraction, assault, arrest, invasion, 
profanation; incapable of being injured.”—Cent. Dict. “That 
can not be violated; incapable of being injured or disturbed; ex- 
empt from legal prosecution or punishment.” —Standard Dict. 
“Violate. To treat roughly or injuriously; to do violence to, in- 
terrupt or disturb.”—Cent. Dict. “Injure. To do harm to; in- 
flict damage or detriment upon; impair or deteriorate in any 
way.”—Ib. “Impair. To diminish in quantity, value, excel- 
lence, strength; to deteriorate.”—-Anderson’s Law Dict. 

The King’s interest in or title to land was property of his. Was 
such property violated by the operation of a statute of limitations 
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or by adverse possession by another? It may be that if our stat- 
ute simply limited the time within which an action may be 
brought in a court for the recovery of the land, such a provision 
would not be such a violation. It has been held by courts that 
such statutes, purely of limitation of ihe time of bringing actions 
in courts, if reasonable, affect the remedy only and do not impair 
the right, because, it is argued, other remedies exist and the right 
continues good, only unenforceable in the legal tribunals. Our 
statute, however, goes further and limits not only the time within 
which an action may be brought but also the time within which 
entry may be made. It bars all remedy after the lapse of the 
period stated. Its effect, though it does not so specifically pro- 
vide, is to extinguish the title of the real owner and to vest it in 
the adverse holder. Certainly that is the effect of the doctrine or 
rule of adverse possession, which is now too well established to 
require anything further than its statement. Whatever the 
reasons are for the rule or the theory on which it is based, that is 
its effect. “The statute of limitations gives a perfect title * * 
It is a mistake to suppose that the person barred by the statute 
loses nothing but his remedy. The law never deliberately takes 
away all remedy without an intention to destroy the right. Rem- 
edies are frequently changed. One is withdrawn and others re- 
main, or one is substituted for another. But when all remedies 
are taken away after a specified period of neglect in asserting 
rights, and when this is done for the purpose of promoting the 
best interests of society, the right itself is destroyed. In this 
case, the tenant for life, at the time he released to the plaintiff 
could neither make entry nor maintain any real or possessory 
action. His right was completely vested in the person in posses- 
sion. He had nothing whatever to convey.”—Moore v. Luce, 29 
Pa. St. 262. See also 3 Wash. R. P. 164. 

If, then, our statute of limitations or the doctrine of adverse 
possession applied in their full force against the King in his per- 
sonal capacity, their effect would be not only to impair but to 
absolutely destroy the right or title involved. Such title would 
suffer detriment and injury. 
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It is argued in this connection that the divesting of title caused 
by the statute or by adverse possession is not a violation of the 
real owner’s right or property, because the title passes by virtue 
of the presumed acquiescence or consent of the real owner. It is 
true that it is sometimes said that from a possession adverse for 
the statutory period the law conclusively presumes a grant or 
conveyance; but it is also true that in very many cases, perhaps 
in a majority of cases, this proves to be a mere fiction of law and 
that no such conveyance or acquiescence has been in fact made 
or given. The law, recognizing this, nevertheless regards the 
title as having passed, its policy being (in the absence of con- 
stitutional provisions to the contrary) for the peace of the com- 
munity not to allow “a possession to be questioned after it shall 
have been enjoyed for such a length of time as renders it un- 
reasonable, in the eye of the law, to require evidence, aliunde, 
that it was holden under a right of ownership derived from some 
other sufficient and legitimate source.” See 3 Wash., R. P, 124. 
It seems to me that Section 39 cannot be held to be inapplicable 
on the theory that the divesting of title by adverse possession was 
the voluntary act of the King. 

It may be said that if the application of the statute and of the 
doctrine of adverse possession violate the King’s private property 
the same must be true as to the private property of any other in- 
dividual. There is, indeed, a like violation; but in the case of 
other individuals the law and the courts, conceding the violation, 
declare that public policy requires that the negligent individual 
should suffer to that extent in order that there may be repose in 
titles and a feeling of security in those who have uninterruptedly 
held or tilled the soil for a long period of time and constitutions 
generally and those of these islands in particular have contained 
no inhibition to the contrary. In the case of the King, however, 
there was during the period in question, such an express inhibi- 
tion. Hence the distinction. 

What the “more enlightened view” of today is, should not be 
permitted to weigh in the construction of language used in 1864. 
It is to be remembered thet we are not here dealing with condi- 
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tions as they exist at the present day but with a state of affairs 
existing prior to 1887 while Hawaii was a monarchy. In 1864 
when Kamehameha V promulgated his Constitution, the idea was 
still prevalent among the native Hawaiians of the superiority of 
Kings over other men and of their being entitled to privileges 
and immunities not enjoyed by their subjects. Contact with 
other races had, it is true, already had some effect to the con- 
trary, but that the King was in 1864 still regarde1 differently 
from other men is apparent from the Constitution ilself. The 
King could not be sued or held to account in any court of the 
realm. Art. 40. Other men could. The King’s person was in- 
violable, Art. 31. None of his subjects enjoyed that privilege. 

In this connection it is well to note that all men were afforded 
a certain large measure of protection for their persons in the 
provision, Art. 9, that no person should be deprived of life, lib- 
erty or property without due process of law; but after due process 
of law a man could be deprived of his liberty and even of his 
life. Art. 39, however, gave the King immunity from any such 
punishment and from all other harm or injury to his person. So, 
too, a subject, could, after due process of law, be deprived of his 
property. In my opinion, Art. 39 was intended to give the King 
a similar immunity as to his property and to render it incapable 
of being taken away from him ur injured or destroyed by any 
method. Section 39, as well as Article 31 where the same word 
“Gnviolable” is used, must have been intended to secure to the 
King in his private capacity privileges and immunities, as to his 
property and as to his person, not enjoyed or possessed by other 
men; otherwise those provisions were wholly unnecessary, for, 
regarded purely as a private individual, the King would be one 
of those persons referred to and protected by other clauses of the 
Constitution. 

That the acquisition of title by adverse possession is in fact an 
injury to the rights of the real owner and a loss to him, has been 
repeatedly recognized. For example, in referring to the maxim, 
nullum tempus occurrit regi,—a maxim not to be confounded, of 
course, with the constituticnal provision under consideration— 
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Angell in his work on Limitations says, at p. 31: “It is some- 
limes asserted that the reason of the above maxim is, that the 
King is always busied for the public good; and, therefore, has not 
leisure to assert his right within the time limited to subjects. The 
true reason, it has been thought, however, is the great public 
policy of prescrring the public rights, revenues and property 
from injury and loss by the negligence of public officers.” See 
also Lessee of Cincinnati v. Church, 8 O. 310. In weighing and 
applying the evidence in support of such a title, the acts of the 
wrongdoer are to be construed strictly and the true owner is not 
to be barred of his right except upon clear proof.”—Cook v. 
Babcock, 11 Cush. 206. “Tn the first place, inasmuch as the title 
of the true owner may, by the application of this statute, be often 
divested by the wrongful act of another, the law is stringent in 
requiring clear proof of the requisite facts.” —3 Wash. R. P. 135. 
In Bicknell v. Comstock, 118 U. S. 152, the court quoted with 
approval from Leffingwell v. Warren, 2 Black, 599, the state- 
ment that “the lapse of time limited by such statutes not only 
bars the remedy, but it extinguishes the right and vests a per- 
fect titie in the adverse holder.” Adverse possession is “an 
actual, visible and exclusive appropriation of land, commenced 
and continued under a claim of right, with the intent to assert 
such claim against the true owner, and accompanied by such 
invasion of the rights of the opposite party as to give him a 
cause of action.”—1 Am. & Eng. Encycl. Law, 2nd ed., 789. 
See also Barrell v. Title Guerantec Co., 27 Or. 81. 

The contention that by Article 39 it was intended merely to 
restrain the King from disposing of the Crown Lands injur- 
iously to the public, is untenable. The provision was in- 
tended for the protection of the King and not of the public. 
The public lands were sufficiently protected by the maxim 
“nullum tempus occurrit regi.” Was it not natural in framing 
the Constitution to wish to extend or reserve a similar exemption 
to the King’s private property, in view of the idea then prevail- 
ing among the native Hawaiians as to the rights of Kings and 
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partly also because the King was supposed to be busied with the 
affairs of state? 

In Harris v. Carter, 6 Haw. 209, Associate Justice Judd said: 
“I understand that there is no prescription against the State 
* * * but the King as an individual cannot claim this immun- 
ity. Nullum tempus occurrit regi means the King as represent- 
ing the Government and as guardian of the lands of the state.” 
Of this it is to be observed that it was the opinion of a single 
judge,—entitled, no doubt, to weight—and more particularly 
that the statement was obviously made with reference to the 
maxim only. The constitutional provision, so far as the decision 
shows, was not called to the judge’s attention nor did he refer to 
it in any way. 

In my opinion, the title of the King was, until July 7, 1887, 
the date of the adoption of a new Constitution in which the pro- 
vision in question did not appear, incapable of being divested or 
extinguished by adverse possession or by the operation of the 
statute of limitations, and the statute did not run against him 
during that time. 

The exceptions should be sustained and a new trial ordered. 


In re the Guardianship of ANNA T. K. PARKER. 
APPEAL FROM Circuit JupGE, Firsr Crecurr. 
SUBMITTED June 27, 1902. Decipep Jory 25, 1902. 


GALBRAITH AND PERRY, JJ., anp W. Austin Wura, Esq., oF 
THE BAR, IN PLACE OF FREAR, C.J., DISQUALIFIED. 


Guardians or trustees in this Territory are not restricted in the invest- 
ment of trust funds, to public securities or real estate mortgages. 
Investment of trust funds in the bonds of private industrial corpora- 
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tions may be made where such bonds are amply secured by 
mortgage deed of trust on real estate and personal property and 
are regarded with favor by prudent men seeking investment of 
their own funds. 


The condition in a trust deed securing bonds requiring the assent of a 
majority of the bond-holders to compel the trustees to proceed to 
foreclose for default in the payment of interest on the bonds 
does not in the absence of express stipuletion in the deed take 
from the minority or single bond-holder the right to pursue the 
usual remedies in a court of equity. 


This majority consent clause is not a delegation of authority by a 
trustee who buys such bond. 


A purchase of bonds by a guardian of a minor from a corporation of 
which he is the treasurer and a director is voidable at the election 
of the cestui que trust. 


OPINION OF THE COURT BY GALBRAITH, J. 


This appeal is from the decree of a Circuit Judge of the First 
Circuit Court surcharging a guardian with the amount of cer- 
tain investments of the ward’s funds as shown by his annual 
account, 

It appears that the ward, Anna T. K. Parker, is now eight 
years old and that the value of her personal property and annual 
income was found by the Master to be in the neighborhood of 
$300,000, that the second annual account of her guardian, Alfred 
W. Carter, filed November 15, 1901, shows loans and invest- 
ments in the sum of $54,250.00; that this account discloses cer- 
tain investments in the bonds of local industrial corporations as 
follows: 27 bonds of the McBryde Sugar Co., Ltd., $26,960, and 
4 bonds of the Waialua Agricultural Co., Ltd., $4,050, and 2 
bonds of The Oahu Railroad & Land Co., Ltd., $1,500, total of 
$32,510.00; that the account was referred to a Master who later 
reported recommending that the same be approved as filed; 
that the court referred the account back to the Master with in- 
structions to take testimony and to make further investigation 
into the character of the security for the several bonds in which 
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the guardian had invested the funds; that after taking testimony 
the Master filed a supplemental report in which he recites that 
“the property of the Waialua plantation appears to be worth 
about $3,500,000 and to be good security for a loan of $1,000,- 
000,” and that “the property of the McBryde plantation appears 
to be worth not less than $2,000,000 and to be good security for 
a loan of $750,000,” and that the bonds in both cases are secured 
by first mortgage deeds of trust; that the issue of bonds in the 
first company was for one million dollars and in the latter for 
seven hundred and fifty thousand dollars; that the court refused 
to approve the Master’s report and caused additional testimony 
to be adduced whereupon the Court found the accounts to be 
“correct and in order except in one particular, namely, in respect 
to the investment of the sum of $27,000 in bonds of the Mce- 
Bryde Sugar Company, Limited,” and approved the accounts 
in all respects except as to the bond investments; these were dis- 
approved and the guardian was surcharged with the amount of 
the investment. ($32,510), also with interest thereon at the rate 
of six per centum per annum from the date of the respective 
investments; that neither before the Master nor before the Court 
was any testimony adduced as io the security for the Oahu Rail- 
way and Land Company’s bonds except the admission that they 
were secured hy deed of trust in form similar to that securing the 
plantation bonds; that from this order the guardian appealed and 
to represent the ward pending the appeal the Court appointed a 
guardian ad litem. 

The decision of the Court below was based upon two grounds, 
namely, (a) that the common law rule forbidding the investment 
of trust funds in any securities except real estate mortgages and 
public bonds was in force in this Territory, and (b) that on 
account of the form of the trust deed the guardian in making the 
investment violated the rule forbidding a trustee to delegate his 
authority, also the rule forbidding the mingling of trust funds. 

Much was said at the argument and in the brief in this Court 
on collateral subjects. We cannot be expected to speculate or 
caleulate the probabilities or chances, under certain supposed or 
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fancied conditions, of disaster or misfortune overtaking certain 
industrial enterprises of this community or to speculate on the 
motives that would prompt.men to certain action under certain 
fancied conditions. All these might be interesting and instruc- 
tive themes for the philosopher, publicist or moralist, but they 
are not in issue on this appeal and we do not care to announce a 
dictum upon any one of them. Is the common law rule relied on 
by the Court below in force in this Territory? It is admitted 
that there is no slatute in this Territory restricting the invest- 
ment of trust funds. The common law of England was not 
formally adopted in these islands until 1893 and then only so far 
as it was not contrary to “judicial precedents and Hawaiian na- 
tional usage.” Prior to that time the courts of these islands were 
free to adopt or reject the rules of the common law. Branca v. 
Makuakane, 13 Haw. 499, 505. 

It does not appear from any of the reported decisions of this 
Court that the rule of the common law relied on has ever been 
adopted in these islands. It does appear that the rule has been 
specifically denied and that in a contested case the court refused 
to adopt or follow the rule, In re Estate of Banning, 9 Haw. 
453, 461, 462, and announced the more liberal rule of a number 
of the states as follows, “No statutory provision limiting the in- 
vestment of trust funds to specific securities existed in the Ha- 
waiian Islands, and ihis Court cannot go further than to hold 
that the trustee must act with honesty, prudence, faithfulness, 
and exercise a sound discretion in placing trust funds for invest- 
ment.” p. 462. 

It is contended that the decision in the Banning case is not 
binding authority for the reason that it was rendered prior to the 
annexation of the Hawaiian Islands to the United States and that 
none of the decisions of this Court rendered before annexation 
are controlling except those construing statutes continued in 
force by the Organic Act or such as may have become rules of 
property. 

This is not the view that this Court as now constituted has 
taken of those decisions. Nor is it the view of the United States 
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District Court for the Territory or the United States Circuit 
Court of appeals for the Ninth Circuit. (See The Schooner 
Robert Lewers Company v. Kamaka Kekuuoha, 114 Fed. 
$49). It was held by the former court, in the case last cited at 
nist prius and by the latter court on appeal that a decision of the 
Supreme Court of the islands rendered in 1860, contrary to the 
common law, (sustaining an action by the widow for damages for 
the death of her husband, no such action could be maintained at 
common law,) was a part of the law of the Territory of Hawaii. 
What the court of appeal said in that case is pertinent here. 

“As will have been observed, the Supreme Court there ex- 
pressly declared: “The principle which we now recognize will 
become, by judicial adoption, a valuable part of the common law 
of this kingdom.’ Such judicial modification of the common law 
the legislature of Hawaii has expressly sanctioned and ratified by 
section 1109 of Ballow’s compilation of the laws of that country, 
which, as has been seen, was in turn sanctioned and ratified hy 
section 1 of the Act of Congress of April 30, 1900, above set 
out. There was therefore statutory authority for the right assert- 
ed and sustained by the court below.” Jd. p. 854. 

The rule in regard to the investment of trust funds as an- 
nounced in the Banning case has been the law of this jurisdic- 
tion on that subject since the date of the decision, (April 25th, 
1894) and will continue such until overruled by this Court or 
until a different rule is made by legislative enactment. 


Much unpleasant criticism has been made of the decision in 
the Banning case. We are inclined to think that the greater 
part at least of this is unwarranted. The doctrine there an- 
nounced is not new nor is it novel. It has been the law in some 
of the states for half a century and has been approved by the 
Supreme Court of the United States. Mr. Justice Gray in speak- 
ing for that court said: “The general rule is everywhere recog- 
nized, that a guardian or trustee, when investing property in his 
hands, is bound to act honestly and faithfully, and to exercise a 
sound discretion, such as men of ordinary prudence and intelli- 
gence use in their own affairs. In some jurisdictions no attempt 
has been made to establish a more definite rule; in others, the 
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discretion has been confined, by the legislature or the courts, 
within strict limits.” Lamar v. Micou, 112 U. S. 452, 465. 

In this opinion the decisions of the Supreme Courts of the sev- 
eral states and the rule announced therein up to that date (1884) 
are reviewed, From this it appears that the rule announced in 
the Banning case is followed in Massachusetts, Rhode Island, 
New Hampshire, Vermout, Maryland and Georgia. 

We do not share the fear expressed by counsel for the dire 
disasters that are predicted to threaten wards and their estates 
unless the investment of their funds is restricted to public securi- 
ties and rea] estate mortgages. The rule of the Banning case has 
been the law of this jurisdiction for at least eight years. The 
practical working of the rule for this period has not verified the 
predictions of evil made against its operation. If trust funds 
have been dissipated and lost by reason of this rule our notice has 
not been called to specific instances. 

In view cf these facts and the absence of any government 
securities in this jurisdiction for the investment of trust funds 
and the gencral commercial, industrial and agricultural condi- 
tions prevailing here we do not realize that there is any pressing 
necessity for a change of the rule. 

One of the investments approved in the Banning case was in 
bonds of the Kahuku plantation and another was in the bonds 
of the Oahu Railway and Land Company—the last being tha 
same bonds that were disapproved by the court below in this 
case. The question was not raised in the Banning case as to the 
form of the trust deed nor was it discussed by court or counsel, 
From the fact that it appears in this case that the trust deed secur: 
ing the Oahu Railway and Land Company bonds contains the 
same provision as the plantation bonds we assume that there was 
the same form of trust deed in that case as this. The McBryde 
bonds, and the others are in like form, recite that they are “first 
mortgage coupon bonds” and are payable to bearer, in United 
States Gold Coin at the office of the company, Honolulu, on July 
Ist, 1910,” “and bear interest at the rate of 6% payable semi- 
annually and that they are secured by a mortgage deed of trust 
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covering the property of the plantation real and personal. They 
are in the form of negotiable security as are the coupons attached 
thereto. The trust deed recites the authority and purpose for 
its execution, the form and number of the bonds and coupons, 
the name of the three trustees and the certificate to be endorsed 
on the bonds by the trustees, and conveys to the trustees the 
property of the plantation set ont in detail and recites the pur- 
pose of the convevance to be “for the security and benefit of the 
holders of the bonds above mentioned and herein secured to be 
paid, and also for the like interest and benefit of all others inter 
ested in said bonds or the property to be hereby conveyed” and 
that the grantor—the McBryde Sugar Company, Limited, is 
anthorized to maintain possession of the property until after de- 
fault in the payment of any of the bonds or interest thereon or 
any part thereof. The first condition of the bond provides that 
if default shall be made in the payment of interest on the bonds 
after demand, or if there shall be a breach of any of the condi- 
tions of the bond and such breach shall continue for a period of 
three months, or interest remain unpaid after demand for said 
period that the trustees or their successors or assigns “may, and 
upon demand made against the grantor or its agents, shall be per- 
mitted to take” charge of the property and operate the same for 
the purpose of paying the interest. from the surplus after paying 
operating expenses. 

The second condition is that if the trustees shall take posses- 
sion under the first condition and they may deem it best not to 
operate the plantation then they may sell the entire property at 
public auction and apply the proceeds of sale as directed in the 
trust. 

The fourth condition provides that “the power of sale herein- 
before set forth is in addition to the right of entry and fore- 
closure as now provided by law for mortgage foreclosure, or for 
any rights or authorities under proceedings in equity for such 
foreclosure; and nothing in this deed contained shall prevent the 
trustees, their successors or successor from proceeding under the 
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terms of this deed or the ordinary foreclosure proceedings as 
above mentioned.” 

The sixth condition is that ‘In case of default in the payment 
of interest on any of the bonds hereby secured, the coupons 
therefor having been presented and payment demanded, should 
such default in payment continue for the period of three months 
after such demand, then and thereupon the principal of all of 
said bonds, outstanding and unpaid shall, at the option of the 
holders of a majority of the said bonds, signified in writing, be- 
come immediately due aud payable, provided that non-action of 
any of said bond-holders in case of any default shall not extend 
to and shall not affect, any subsequent default or any right aris- 
ing therefrom.” 

This sixth condition it is claimed renders it impossible for the 
trustee (guardian) to foreclose or to collect the principal of the 
bond upon default of interest and that it is a delegation of his 
authority to the majority of the bond-holders and places it be- 
yond his power to act upon his own motion as he is required to do 
Ly the terms of the trust. Is this position correct? 

Judge Gresham, speaking for the United States Circuit Court 
for the District of Indiana, in construing a similar provision in a 
trust deed, said: “The Chicago & Alton Company agreed to pay 
interest on each bond, and ıt conveyed its property to trustees for 
the ‘benefit, security, and protection of the persons and corpora- 
tions, firms, and partnerships who should hold the bonds and in- 
terest warrants aforesaid, or any of them, for the purpose of 
enforcing payment thereof according to their tenor and effect.’ 
The power of a majority to control proceedings to foreclose for 
the payment of principal when it shall become due, at the elec- 
tion of a majority before maturity in 1920, is not exclusive of 
the right which a single bond-holder has to enforce the security 
for the non-payment of any installment of interest on any bond. 
This right of a minority or even a single bond-holder, does not 
depend upon the consent of a majoritv. If it did, the company 
might refuse to pay interest on the bonds held by a minority 
until maturity according to their terms, and even after that time, 
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if some of counsel for defendant are vorrect in their position that 
neither before nor after maturity ean the trust be enforeed with- 
out the consent of at least a majority. The right which is assert- 
ed by the majority must be found in plain and explicit terms in 
the mortgage er it will not be recognized. It cannot exist by 
mere implication.” Farmers Loan & Trust Co. t. Chicago & 
Alton Railay Co., 27 Fed. 146, 152, 153. 

The Supreme Court of Penn:yvlvania said on this question: 
“When dcfault occurs, the dutics of the trustee become active 
and important. Tle represents all the bond-holder-, and is under 
obligation to protect them se far as the property in his hands in 
trust for them will enable him to do 30. Tf he neglects or refuses 
to move, any bond-holder may proceed by bill filed on behalf of 
himself and oiher member: of the class of creditors to which he 
helongs, to ecmpel a sale of the mortgaged premises, a removal 
of the trustee, or such other relief as may be appropriate. The 
Londs are not payable to the mortgagee, but to the bearer; they 
are not specialties but negotiable instruments, passing from hand 
to hand by delivery or endorsement; they find a market in all 
parts of the civilized world, and are held as an investment in 
moneved institutions and by private persons. The mortgagee has 
no right te the custody of one of the bonds unless he buys it like 
any cther investor, and they furnish him no choice of remedies. 
He is shut up to the remedics provided by the mortgage and 
those which the courts of equity may afford him for the purpose 
of biinging the mortgaged property to sale.” Commonwealth 
v. Susg. & Del. River R. Co., 122 Pa. St. 306, 319, 332. 

“The trustee, as mortgagee,” says the Supreme Court of Min- 
nesota, “representing the interest of all the bond-holders as ben- 
eficiaries, is the proper party to institute foreclosure proceedings, 
but, if he unreasonably neglects or refuscs to discharge his duty 
in the premises, doubtless any bond-holder may bring an action 
to enforce the security for the common benefit.” Seibert v. 
Minnenpolis & St. L. Ry. Co., 52 Minn. 148, 156. 

“It is plain that the principle which is gaining some ground, 
that a majority of the bond-holders are to rule, cannot be ap- 
plied in all cases. Each bond is a separate contract with the 
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holder of the bond. The corporation may elect to pay some 
hend-holders and to postpone others; and if they pay all of the 
bond-holders but one, can it be said that he is precluded from 
proceeding with whatever remedies the law would otherwise 
give him. Tn the Supreme Court of the United States, where 
this convenient but often unjust doctrine of the right of the 
majority of the bond-holders to rule has sprung up, the clearest 
and strongest expressions can be found of the rights of the single 
bond-holder, In a well-considered ease in that court, where the 
terms of the mortgage declared that the conveyance was for the 
purpose of securing the payment of the interest as well as the 
principal of the bonds issued under it, and declared that the 
mortgagor’s right of possession should terminate upon a default 
of the payment of the interest, as well as the principal of any of 
the bond:,—the court took the view that, independently cf the 
provisions of the other articles, the trustees of the mortgage. or, 
on their failure to do +o, any bond-holder, on the non-payment of 
any installment of interest on any bond, might file a bill for the 
enforcement of the security, by the torcclosure of the mortgage 
and sale of the mortgaged property, “This right,’ said Justice 
Matthews, ‘be lones to cach bond-holder separately, and its exer- 
vise is not dependent upon the co-operation or consent of any 
others, or of the trustees. It is properly and strictly enforceable 
by, and in the name of the latter; but, if necessary, may be pros- 
ceuted withont, and even against, them. It follows from the 
nature of the security, and arises upon its face, unless restrained 
liv its terms.” 5 Thompson on Corporations, Section 6122. 
Chicago Railway Ca, r. Fosdick, 106 U. S. 47, 68. Dupee v. 
Rose, 10 Utah, 305, 309. 

It is true that there are statements made in the text books of 
abstract principles and the opinion in 39 L. R. Ch. Div. quoted 
in the decision of the court below, seems to support ihe conten- 
tion of the guardian ad litem. However, no decision has been 
called to our attention, and the exhaustive research of counsel 
justify the inference that if there had been such decision it would 
have been cited, applving the rule contended for to a provision 
similar to the sixth condition of the MeBryde company trust 
decd above set out. The authorities above quoted demonstrate 
clearly that the rule contended fur is not applicable to a trust 
deed in the form of that under consideration. The entire instru- 
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ment must be considered in its construction. Thus considered it 
appears that the deed was intended to protect the interests of the 
bond-holders, not that of a majority only but of the minority as 
well, and that it does not take away, or attempt to do so, from 
the bond-holder the usual and ordinary remedies, available to all 
in proper cases in a court of equity. 

The trust deed is in the form demanded by commercial usage 
and by persons who seek investments in such securities. To sus- 
tain the contention of the guardian ad litem would be to deny the 
right of guardians and trustee to invest in such securities al- 
though we might know them to be as safe as government bonds. 
We are unwilling, even if it were admitted that there was in this 
case a technical delegation of authority by the guardian, to pur- 
sue a technicality to that extent. The rule requires that the 
trustee shall act honestly and discreetly and shall only invest in 
such securities as prudent men select when seeking investment 
of their own funds. 

If the property covered by the trust deed is ample to secure 
the payment of the interest and principal of the bonds at matur- 
ity and is sufficient to commend them as safe investments to men 
of ordinary prudence and business judgment the guardian was 
justified in making the investment. 

We do not understand that it makes any difference in the 
application of the rule relating to the investment of trust funds, 
in the abzence of statute or rule of court, whether the trustee is 
testamentary cr conventional except that in the former case the 
rule may be enlarged or restricted by the terms of the will. 

If the bonds of industrial corporations are excluded, the field 
for the investment of trust funds in this jurisdiction is limited to 
real estate mortgages. There are no government or municipal 
bonds available within this Territory. If the question presented 
was one of “first impressions” this reason would, perhaps, appeal 
more strongly to the legislature than to the courts but the ques- 
tion in the case at bar is of changing a rule adopted after careful 
consideration and in operation for years without known disas- 
trous effects and we consider this fact entitled to consideration. 
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On the question of the suthcieney of the security for the Me- 
Bryde bonds. We will staic without going into detail that we 
consider the evidence was ample to show that the property con- 
veyed by the trust decd is snthicient security for the 750 bonds 
issned and the interest thereon. 

a\s to the Waialua bond: the evidence was too meager to war- 
rant a judgment and we express none. The evidence taken in 
the Bishop Estate matter and referred to in the decision of the 
court helow was not made a part of the evidence in this case and 
was not considered. If there is any reasonable doubt in the mind 
of the court below as to the sufficiency of the security for those 
bond that matter should be further im estigated. 

The objection to the invcstiuent in the Oahu Railway & Land 
Company bonds was based upon the form of the trust deed given 
to secure them, We have held that these objections were not 
well taken. The court below said relative to the value of the 
security fur these bonds: “There is no evidence of witnesses 
before the court as to the financial standing of that company, 
but the court has had reference to newspaper and stock exchange 
reports coveriug a considerable period of time, as to the market 
value of its stock and bonds, from which it appears that its 
bonds have been for many months and are now selling above par 
and that its stock, while now selling at a little less than par, has 
frequently sold above par. Both are held in high repute.” From 
this we infer that the court below would have approved this in- 
vestment but tor the form of the trust deed. 

A further objection is urged that $s fatal to a part of the in- 
vestments. lt appears that the guardian purchased at private 
sale seventeen of the McBryde bonds of the American Sugar 
Company, a corperation ot which he was, at the time, a director 
and treasurer. 

The court below said on this point: “The rule is inflexibly 
established that where in the management and performance of 
the trust, trust property of any de-cription, real or personal prop- 
erty, the trustee cannot withont the knowledge and consent of 
his principal directly or indirectly become the purchaser. Such 
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a purchase is always voidable and will be set aside on behalf of 
the beneficiary, unless he has affirmed it after obtaining full 
knowledge of all of the facts. It is entirely immaterial to tha 
existence and operation of this rule that the sale is intrinsically 
a fair one, that no undne advantage was obtained, or that a full 
consideration is paid or even that the price is the highest which 
could be obtained. The policy of equity is to remove every 
possible temptation from the trustee. The rule applies just as 
forcibly where the trustee acts, as in this case, simply as the agent 
for another. 2 Pomeroy, 958. As a director and as the treas- 
urer of the American Sugar Company, it was the duty of Carter 
to exercise an impartial and unbaised judgment as to the wisdom 
of a sale of the McBryde bonds; as the guardian of this minor 
it was also his duty to exercise a like impartial and unbaised judg- 
ment as to the wisdom of the purchase of the bonds by him as the 
trusted guardian of the interests of hig ward.” 

It is no defense to this act of the guardian to say that he 
acted in good faith and that the other directors concurred in the 
sale and that no injury resulted to the estate. This is admitted. 
The trustee cannot purchase property for his cestui que trust 
from himself. The purchase of these bonds from the American 
Sugar Company, of which the guardian was treasurer and a 
director, violated a settled rule of law and the purchase cannot be 
approved over the objection on behalf of the ward. “The gener- 
al principle,” says the Supreme Court of Wisconsin, “upon which 
this preposition must rest, is that no man can faithfully serve 
two masters, whose interests are in conflict. And as men usually 
and naturally prefer their own interests to those of others, where 
one attempts to act in a fiduciary capacity for another, the law 
will not allow him, while so acting, to deal with himself in his 
individual capacity.” Pickett v. School District, 25 Wis. 551, 
553. “The general rule on this subject is, when a trustee of any 
deseription, or a person acting as agent for others, sells a trust 
estate, and becomes himself interested, either directly or indirect- 
ly, in the purchase, the cestui que trust is entitled, as a matter of 
course, at his election, to have the sale affirmed or set aside.” 
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Borders v. Murphy, 125 Ill. 577, 583: see also, Cumberland 
Coa! Co. v. Sherman, 30 Barb. 553; Litchfield v. Cudworth, 15 
Pick. 28, 81; Tomune v. Hendricksen, 27 N. J. E. 162; 27 Am. 
& Eng. Encye. Law, 195, 196, 202; Christley v. Magoon, 13 
Haw. 402; flitchcock v. Hustace, 14 Id. 232. 

The decree appealed from is reversed except so far as it relates 
to the seventeen MeBryde bonds purchased of the American 
Sugar Company and as to that it is affirmed and the cause re- 
manded for such further proceedings as may be necessary or 
proper, consistent with the foregoing opinion. 

Robertson & Wilder and Hatch & Silliman for the guardian. 

J.J. Dunne, guardian vd litem, in person. 


CONCURRING OPINION OF PERRY, J. 


The English rule referred to in the foregoing opinion, that 
trust funds may not be invested otherwise than in government 
bonds and rea! estate mortgages, was not, as I understand it, a 
part of the commen law, but merely a rule adopted by the courts 
of chancery in the exercise of their discretion and in the enforce- 
ment of the fundamental principle that such investments should 
be only in the safest securities. See 11 Am. & Eng. Encycl. Law 
815; Woerner on Guardianship, Sec. 63, p. 211. If this view is 
correct, Section 5 of the Judiciary Act of 1892, which enacted 
the commen law of England, with certain stated exceptions, as 
the common law of Hawaii, has no application in this matter, 
and the court was, in 1694, in the case of In re Banning, and is 
now in this case, in the consideration of the subject, unhampered 
by any statutory enactment. If, on the other hand, the rule first 
above referred to, is to be regarded as a part of the common law 
of England, still the final result is the same. One of the excep- 
tions named in the Act of 1892 is, “except as otherwise * * * 
fixed by Hawaiian judicial precedent.” Prior to the passage of 
that Act, to-wit, in February, 1890, and in September and again 
in October, 1892, this court, in the Estate of W. C. Lunalilo 
(Probate Records No. 2414), permitted and approved the invest- 
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nent of trust funds in the bonds of at least two industrial cor- 
porations, the Wailuku Sugar Company and the Oahu Railway 
and Land Company, and in the stock of one mercantile corpora- 
tion, C. Brewer & Company, Limited. Whether or not similar 
investments were approved in other cases, I am not prepared to 
say, but sufficient appears to show judicial precedents contrary to 
the alleged requirements of the common Jaw. In the Banning 
case, closely contested by eminent counsel as it was, the point 
was not even suggested. 

What the court said in the case last mentioned on the subject 
of the investment of trust funds, was not obiter dictum; it was 
upon a point directly involved and elaborately argued. It is an 
insufficient answer to say that tho trustee there was acting under 
a will, for the direction of the will was that investments were to 
be made “in good securities with lower rates of interest in prefer- 
ence to high rates with corresponding risks.” The court did not 
hold, nor could it well have done so, that this furnished to the 
trustee greater freedom of action than, in the absence of a will, 
the law would have allowed. 

While concurring in the view that the decisions of this court 
rendered prior to annexation are binding on the Circuit Courts of 
this Territory unless and until reversed or modified, I do not 
think that the decision of the United States Circuit Court of 
Appeals for the Ninth Circuit, in the case entitled The 
Schooner Robert Lewers Company v. Kamaka Kekauoha, 114 
Fed. ——, is to any great extent an authority in support of that 
view. All that the court there decided was that a certain deci- 
sion reported in 2 Haw. 209 (1860) was a “judicial modifica- 
tion” of the common Jaw of England within the meaning ot Sec- 
tion 5 of the Act of 1892 and that therefore the common law 
rule under consideration in that case did not apply. 

Except as modified by the foregoing, I concur in the opinion of 
the majority. 
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MARY J. MONTANO v. W. R. CASTLE, 
ÅPPEAL FROM CIrRCTIT JupGE, First Crecurt. 
SCBMITTED Jun‘ 9, 1902. Decipep Jury 26, 1902. 


Frear, C.J., GALBRAITH AND Perry, JJ. 


A party who, with full knowledge of the facts connected with the 
execution of a contract, accepts a part of the benefits acc:uing 
from such contract thereby ratifies the contract as a whole. 


OPINION OF THE COURT BY GALBRAITH, J. 


This is a bill in equity for an accounting. The Cireuit Judge 
fonnd for the plaintiff and decrecd accordingly. The defendant 
appealed. 

It appears from the record that the plaintiff and her husband, 
A. A. Montano, in December, 1899, were indebted to the de- 
fendant in the sum of sixteen thousand dollars, over-due, and 
secured by trust deed on their property; that the defendant was 
authorized as agent, for a commission of one thousand dollars, 
to sell one tract of land belonging to the plaintiff and included 
in the trust deed for the sum of twenty-five thousand dollars; 
that a sale was effected and a deed prepared by the defendant re- 
citing the consideration as paid and was sent to the plaintiff by 
a Notary Public and the plaintiff and her husband executed the 
same; that no part of the consideration was paid in cash; that 
the purchaser assumed the $16,000 mortgage and secured it by a 
mortgage on the land and the balance of the consideration 
($9,000.00) was evidenced by twe promissory notes, one for six 
thousand dollars and the other for three thousand dollars, due in 
three years, bearing 7% interest, payable semi-annually and 
secured by chattel mortgage on a dairy property; that about the 
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same time the plaintiff bought of defendant a tract of land for 
twenty-five hundred dollars; that after conveying this land and 
cancelling the sixteen thousand dollar debt and other indebted- 
wess amounting to five hundred dollars the defendant held for 
che plaintiff the balance of the purchase money, six thousand 
dollars, in a promissory note for that amount due in three years 
hearing 7% interest per annum and secured by a chattel mort- 
gage running to himself as trustee (without reciting for whom 
he was tristee) on certain leaseholds embraced in a dairy farm 
and the cows, calves and equipment connected therewith; that 
the interest on that note was later voluntarily increased by the 
mortgagor to S% ; that on May 24th, 1900, almost five months 
after the sale, the snm of seven hundred dollars was paid the 
plaintiff on this six thousand dollars indebtedness and credited 
‘m the noie and afterwards the interest for six months was paid 
and accepted by her; that the plaintiff after repeated demands 
and a failure to obtain the balanee due of five thousand three 
hundred dollars commenced this proceeding for an accounting. 

The principal question in the case is one of fact and the testi- 
inony i» at variance. The agency to sell is conceded but the 
authority to sell on credit or to accept the six thousand dollars of 
the proceeds in the chattcl mortgage is denied. 

Tt is contended by the plaintiff that she only authorized a sale 
for the cancellation of the sixteen thousand dollars mortgage and 
the balance cash; thet she did not authorize a sale on credit or 
the investment in the chattel mortgage or agree to accept such 
mortgage; that she never ratified that investment but specifically 
repudiated it as soon as she learned that it had been made; that 
she did noi aveept the seven hundred dollars payment or the in- 
terest with the idea or intention that she was ratifying or approv- 
ing the investment and only thought that by accepting said sums 
she was taking a part of the balance of the purchase money due 
ou the cale of her property and on deposit with the defendant. 

The defendant contends that he was specifically authorized to 
make the sale as it was made and to accept the chattel security 
by the plaintiff's husband who was duly authorized to act as her 
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agent for that purpose; that the plaintiff when notified of the 
sale and investment at the time was satisfied with it and subse- 
quently ratified it by accepting the seven hundred dollars pay- 
ment on the principal and the interest and only became dissatis- 
fied later because she had changed her mind; that he had held 
-\. A. Montano’s general power of attorney and had sustained 
triendly business relations with both plaintiff and her husband 
for a number of years past. That the price for which the land 
was sold was very high and that he was only enabled to obtain 
that price by accepting the chattel security; that the plaintiff and 
her husband both knew and authorized the sale to Achi, the pur- 
chaser, and were well acquainted with his financial condition and 
knew that he could not pay cash for the land. 

The defendant had no written power but acted on ora] in- 
structions given by A. A. Montano and relies on this and subse- 
quent ratification by plaintiff. 

The evidence justifies the inference that the plaintiff knew of 
the entire transaction on January 3rd, 1900, that the mortgage 
was exhibited to her then and she read it carefully and the only 
objection made at that time was to one item of the property set 
out in the scnedule; that in February following a statement of 
account from the defendant showing this mortgage as an invest- 
ment made at his request was delivered to A. A. Montano in 
whose name the account had been kept in defendant’s books up 
to thet time; that on May 24th, 1900, she accepted $700 on the 
principal of the debt and accepted the interest for the first six 
months and that the rate of interest on the note was chenged from 
7% to 8% at her solicitation; that if the plaintiff did not anthor- 
ize the taking of the mortgage she afterwards with full krowl- 
cdge of the facts ratified the acts of the defendant in accepting it. 

If the plaintiff was dissatisfied with the security it was cer- 
tainly her duty when the facts came to her knowledge on Janu- 
ary 3rd, to have made her objections known and if they were 
not satisfied to have repudiated the entire sale. She caunct Fe 
permitted to accept the benefit of the sale so far as she nay con- 
sider it to her advantage to do so and repudiate the remainder. 
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The contract of sale must be aceepted as a whole or repudiated 
in its entirety. 

We do not think that the evidence sustains the finding and 
decree of the Circuit Judge. 

The decree appealed frum is reversed and the cause remanded 
with direction to dismiss the bill. 

L. Andrews and £. Andrade tor plaintiff. 

W. R. Castle in person, P. L. Wearer and W. L. White 4 
for defendant. 


T. R. MOSSMAN r. S. B. DOLE, C. M. COOKE, HENRY 
HOLMES, C. M. HYDE, J. O. CARTER, S. M. 
DAMON, W. F. ALLEN and W. O. SMITH, Trustees of 
the Bernice Pauahi Bishop Museum, DAVID KAWANA- 
NAKOA and JONAIL KALANIANAOLE. 


ORIGINAL. 
SUBMITTED APRIL 24, 1902. Decipep Jery 28, 1902. 
Frrar, C.J., GaLBRATrrH anp Perry, JJ. 
In a statutory action to quiet title, the judgment may, in a proper case, 


include an award of possession and be enforced by a writ of 
possession, 


Querc, whether an unexecuted judgment for possession stays the run- 
ning of the statute of limitations. 


OPINION OF THE COURT BY FREAR, C.J. 
(Galbraith, J., disseating.) 


This is a submission without action, under the statute. on 
agreed facts. 


366 JULY, 1902. 


The plaintiff brought a statutory action to quiet title October 
11, 1899, in the Circuit Court of the Fourth Circuit, against the 
defendants, the subject of the action being the title to the Ahu- 
puaa of Waipio, covered by Royal Patent 7529 and situated on 
the island of Hawaii. The plaintiff proposes to show in that 
action that he is entitled to the title and possession of that land— 
or at least an undivided part thereof. The defendants are now 
and were continuously for more than ten years prior to January 
1, 1899, in possession of the land holding adversely to the plain- 
tiff. That case is now at issue, as are also many other similar 
cases, the result of which may depend largely on the questions 
of law now raised. (These cases, as we understand, have arisen 
under the same circumstances as that of Mossman v. Govern- 
ment, 10 Iaw. 421). 

The period of limitations for real actions was reduced from 
twenty to ten years by Act 19, Laws of 1898, which took effect 
January 1, 1899, with a proviso that the twenty year period 
should apply as to rights then existing, in actions brought therc- 
on within one year thereafter. 

The questions submitted are: 

1. May a judgment in an action to quiet title in favor of a 
plaintiff who is out of possession inelude an award of possession, 
and, if so, may process in the nature of a writ of assistance or of 
possession issue to put him in possession? Or 

2, May possession be obtained, if at all, only by means of an 
action of ejectineni! 

3. Would a judgment for the plaintiff in the action to quiet 
title stay the running of the statute of limitations, so as to pre- 
vent the defendants in a subsequent action of ejectment from 
setting up the defense of the statute, which they could otherwise 
set up? 

The defendants contend that the statute relating to actions to 
quiet title permits an adjudication of the title only and not of 
the possession and does not permit the issuance and execution 
of a writ of possession, but that the plaintiff’s only means of ob- 
taining possession. in case he should obtain judgment in tlie 
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action to quiet title, would be te bring an action of ejectment 
subsequently, but that it is now too late to do that for the reason 
that the period of limitation; has already run, though it had not 
when the action to quiet title was commenced and that the judg- 
ment alone in that action, not followed by a change of posses- 
sion, would not interrupt the running of the statute. If that is 
:0, it would of course be a waste of time and moncy to proceed 
with the numerous pending actions to quiet title. 

The first question is answered in the affirmative. This re- 
quires the second to be answered in the negative and renders an 
answer to the third unnecessary. An auswer to the third in the 
affirmative weuld make it unnecessary to answer either of the 
other two. 

Without deciding the third question, it may not be out of 
place to remark that, although the law sccms to be settled that 
the bringing of an unsuccessful action would not stay the run- 
ning of the statute (Willard v. Wood, 164 U. S. 502, 523), and 
that the bringing of a successful action would stay it for that 
particular action so that the judgment though rendered and the 
execution though issued after the expiration of the period of 
limitation world be effective if the action were begun before that 
period had expired (Breon v. Robrecht, 118 Cal. 469), and al- 
though mcst of the text books and the carlier cases seem to sup- 
port the view that judgment alone in one action, not followed 
by a change of possession, would not stay the running of the 
statute as to another action, vet the cases as a whole as well as 
the reasoning ou the subject seem to leave this last question in 
great doubt to say the least. The text-writers do not discuss the 
proposition but as a rule merely cite a few of the earlier cases. 
Many of the cases contain dicta only or else mere rulings without 
either setting forth the reasoning or citing authorities. In a 
number of recent eases thc courts decline to follow the earlier 
cases and in some they attempt to show that most of the earlier 
cases are really not in point. Among the cases pro and con see 
Carpenter v. Natoma W. & M. Co., 63 Cal. 616; Hopkins v. 
Calloway, 47 (T Cold.) Tenn. 37; Forbes v. Caldwell, 39 Kan. 
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14 (17 Pac. 478); Kennedy’s Heirs v. Reynolds, 27 Ala. 364; 
Smith v. Hornback, 14 Ky. (4 Litt.) 232 (14 Am. Dee. 122); 
Bright v. Stevens, 1 Houst. (Del) 240; Jackson v. Haviland, 
13 Johns. 228; Smith v. Trabue, 1 McLean 87; Gower v. Quin- 
lan, 40 Mich. 572; Barrell v. Title Guar. Co., 27 Or. 77; Snell 
v. Harrison, 131 Mo. 495, and Estes v. Nell, 140 Mo. 639, over- 
ruling Mabary v. Dollarhide, 98 Mo. 198; Oberein v. Wells, 
163 Ill. 101; Bradish v. Grant, 119 IN. 606; Bailey v. Laws, 
3 Tex. Civ. App. 529 (23 S. W. 20); Brolaskey v. McClain, 61 
Pa. St. 146. We need not set forth the line of reasoning that 
commends itself most to us. 

As to the first question, it is clear that if the judgment in an 
action to quiet title may include an award of possession it may 
be enforced by a writ of possession. Whether the judgment may 
include such an award or whether, if it does not, a writ of pos- 
session may issue, is not so clear. In the nature of the case 
there are probably no authorities directly in point, for as a rule 
under statutes relating to actions to quiet title elsewhere, either 
the statute expressly provides for an award or a writ of posses- 
sion or else the statutory procecding is regarded as equitable 
under the code procedure and consequently as carrying by impli- 
cation the power which courts of equity undoubtedly have of 
issuing writs of assistance or possession. Here law and equity 
forms are kept distinct and the statute in question provides for 
an action at law only (J/akalau Pl. Co. v. Kahuena, 14 Haw. 
189, 196), and contains no express provision as to whether pos- 
session may be awarded or enforced in favor of one out of pos- 
session. The statute must be construed in large measure by it- 
self. Its provisions are set forth in Civ. L., §§1773-6. It is Act 
18 of the Laws of 1890, entitled “An Act to provide for the 
quieting of titles, estates and interests in real property,” and 
reads as follows: 

“81773. Action may be brought in the Supreme Court or in 
any of the Circuit Courts by any person, against another person, 


who claims adversely to the plaintiff an estate or interest in real 
property, for the purpose of determining such adverse claim. 
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“81774. Any person may be made a defendant in such action 
who has, or claims an interest in the property adverse to the 
plaintiff, or who is a necessary party to a complete determination 
or settlement of the question involved therein. 

“81775. If at the time of the commencement of such action 
the property in question is in the possession of a tenant, the land- 
lord may be joined as a party defendant. 

“81776. Ifin such action the defendant disclaim in his answer 
any interest or estate in the property or suffer judgment to be 
taken against him without answer, the plaintiff shall not recover 
costs.” 

Under this statute an action may be brought by one out of 
possession as well as by one in posession. Kahoiwai v. Limaeu, 
10 Haw. 507; Ahmi v. Ashford, 12 Id. 12. The title of the 
statute is broad showing an intention to provide a convenient 
method “for the quieting of titles, estates and interests” in real 
property. The first section provides that the action may be 
brought against any one who claims adversely an “estate or in- 
terest * * * for the purpose of determining such adverse 
claim.” The Supreme Court of California, in construing a sim- 
ilar section said: “It will be noticed that” the section, “which 
provides for the determination of adverse claims to realty, is 
very broad in its terms, and includes all adverse interests, from a 
claim of title in fee to the smallest leasehold.” Landregan v. 
Peppin, 94 Cal. 465, 467. The second and fourth sections also 
refer to “an interest” and “any interest or estate.” The statute 
would seem to be broad enough to permit of a determination of 
mere possessory interests or rights of possession as well as of 
titles of the highest order. Section 3 bears out this idea by pro- 
viding that if a tenant defendant is in possession, the landlord 
also may be joined as a party defendant. That would no doubt 
be the case without express provision, but it emphasizes the in- 
tention or thought of the legislature that the statute should be 
convenient and broad, and tends further to show that the recov- 
ery of possession was in contemplation in cases in which that 
remedy was appropriate. Ifa change of possession could not be 
awarded or enforced a very narrow construction would have to- 

24-p 
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be put on the words “quieting,” “estate,” “intere-t,” “deter- 
mine,” &e. ‘There is nothirg in the nature of an action or suit 
to quiet title that makes such a remedy inappropriate. In stat- 
utory actions or snits to quiet title el-ewhere, whether regarded 
as calling for icgal or equitable relief, possesion is awarded and 
enforced and the same i~ true in ordinary cuits in equity to quiet 
ütle The action or suit is not in its nature one merely to de- 
termine a status or declare a fact for nse at some future time. It 
is designed to afford definite, immediate relief. Nor is there any- 
thing in the nature of a writ of po--es-ion that makes it inap- 
propriate in an action at law. Judeed, it is peculiarly a legal as 
distinguished from an equitable writ. It was origirally confined 
to actions at law, and when introduced in equity, it was on the 
principle that equity when it once acquires jurisdiction on other 
grounds will do complete justice and to avoid a multiplicity of 
suits will grant purcly legal relict which it could not otherwise 
grant. Ifa writ of possession may be issued in a legal action to 
acquire title, it does not follow that other hinds of relief that are 
given in equitable suits to quict title may also be given in a 
lc gal action of this nature, seh as by injunctions, deeds of con- 
firmation, cancellation or reformation of decds, &c., for they are 
purely equitable remedies. See Flores v. Maka, 11 Haw, 512. 

Tf, then, the statute is broad enough to cover all degrees ot 
titles, estates and interc-t+, and if there is nothing in the nature 
of the action or the relief to prevent, why should not the relief by 
writ of possession be granted in an appropriate case in ordcr to 
do complete justice and make the statute as effective as it ap- 
parently was intended to be? We might 1eason by analogy from 
the practice in equity in so far a~ that is founded on good sense 
and is not inconsistent with purely legal principles, For instance, 
in Root v. Woolirorth. 150 U. S. 401, a decree had been made 
settling a plaintiffs right and title to a certain parcel of land, 
and the question was whether under a supplemental bill to carry 
the former dcerce into effectual execution, a writ of possession 
could properly issue. The Court said, on page 412: 

“It is said, however, on behalf of the appellant, that the orig- 
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inal decree only undertook to remove the cloud upon the title, 
and did not deal with the subject of possession of the premises, 
and that the present bill, in seeking to have possession delivered 
up, proposes to deal with what was not concluded by the former 
decree. This is manifestly a misconception of the force of the 
original decree, which established and concluded Morton’s title 
as against any claim of the appellant, and thereby necessarily in- 
cluded and carried with it the right of possession to the premises 
as effectually as if the defendant had himself conveyed the same. 
The decree in its legal effect and operation entitled Morton to 
the possession of the property, and that right passed to the ap- 
pellee as privy in estate. 

“In Montgomery v. Tutt, 11 California, 190, there was a de- 
cree of sale, which did not require or provide for the delivery of 
possession of the premises to the purchaser. Subsequently the 
defendant refused to surrender possession, and a writ of assistance 
was sought by the purchaser to place him in possession of the 
premises under the master’s deed. Field, J., delivering the opin- 
ion of the court, said: 

“<The power of the court to issue the judicial writ, or to make 
the order and enforce the same by writ of assistance, rests upon 
the obvious principle that the power of the court to afford a 
remedy must be coextensive with its jurisdiction over the subject 
matter. Where the court possesses jurisdiction to make a de- 
cree, it possesses the power to enforce its execution. It is true 
that in the present case the decree does not contain a direction 
that the possession of the premises be delivered to the purchaser. 
Tt is usual to insert a clause to that effect, but it is not essential, 
It is necessarily implied in the direction for the sale and execu- 
tion of adeed. The title held by the mortgagor passes under the 
decree to the purchaser upon the consummation of the sale by the 
master’s or sheriff’s deed. As against all the parties to the suit, 
the title is gone; and, as the right to the possession, as against 
them, follows the title, it would be a useless and vexatious course 
to require the purchaser to obtain such possession by another 
suit. Such is not the course of procedure adopted by a court of 
equity. When that court adjudges a title to either real or per- 
sonal property, to be in one as against another, it enforces its 
judgment by giving the enjoyment of the right to the party in 
whose favor it has been decided.’ ” 

Oberein v. Wells, 163 TIl. 101, was a suit to enforce a former 
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decree which not only settled the title but awarded possession. It 
was objected that possession could not properly be awarded under 
the former decree. The court said, at page 111: 


“The court having found and decreed ownership, possession 
was an incident thereto, and was properly decreed. It is the duty 
of a court of equity having acquired jurisdiction of a cause to 
grant complete relief and do justice between the parties. * * * 
‘The power to effectuate its decrees is inherent in the nature of a 
court of equity. Possession is one of the elements which is nec- 
essarily involved in the ownership of real estate. Where a court 
of equity finds the petitioner to be the owner in fee of premises, 
it is not obliged to send him to a court of law to get the possession 
which it has decided he is entitled to.’ Harding v. Fuller, 141 
Tit. 308.” In Gormley v. Clark, 134 U. S. 336, 350, it was said 
that “the writ of assistance was simply in effectuation of the 
decree.” This case and the Illinois cases arose under the “Burnt 
Records Act” and were equitable in their nature, but the pro- 
ceeding was a special statutory proceeding in the nature of an 
action or suit to quiet title, and the statute, as we understand, 
merely gave the court “power to inquire into the condition of any 
title to or interest in any land in such country, and to make all 
such orders, judgments and decrees as may be necessary to de- 
termine and establish said title or interest,” &c., and did not ex- 
pressly authorize awards of possession or the issuance of writs of 
assistance or possession. The courts seem to have held that such 
relief could be granted on the grounds that possession was an in- 
cident to ownership, that the power to enforce a delivery of pos- 
session was a power to effectuate the decree or judgment of titie 
or ownership, and that equity may grant complete relief, legal 
as well as equitable, once having obtained jurisdiction. In the 
present case we have no need to resort to the last mentioned 
ground inasmuch as the action under our statute is legal. But 
the other two grounds would seem to apply with full force. The 
words of our statute are similar—“title,” “interest,” “determine,” 
4c., and the court has inherent power to effectuate its judgments. 
But we need not rely on the inherent power. The general stat- 
ute (Civ. L., § 1150) provides, somewhat as did the Illinois 
special statute, that “the several Circuit Courts shall have power 
* * * to make and award all such judgments, decrees, orders 
and mandates, to issue all such executions and other processes, 
and to do all such other acts, and to take all other steps necessary 
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to carry into full effect all the powers which are or may be given 
to them by the laws of the Territory, or which may be necessary 
for the promotion of justice in matters pending before them.” 
See also Civ. L., §§ 1165, 1467. 


It is true in Lewis v. Soule, 52 Ia. 11, cited by defendants, 
the court said, in a statutory suit to quiet title, that, “where the 
defendant is in possession, the action to recover real property is 
more appropriate, because more effectual. The plaintiff, if suc- 
cessful, becomes entitled to a writ of possession.” But the court 
overruled the contention that the action could not be brought 
by one out of possession, and in a later case the same court dis- 
posed of a similar contention by saying, after referring to Lewis 
v. Soule, supra: “We know of no reason or principle of law 
which stands in the way of the plaintiff, in such a case, uniting a 
prayer to recover possession with the prayer that the cloud on his 
title be removed.” Lees v. Wetmore, 58 Ia. 170. 

It is true also that in Kahoiwai v. Limaeu, 10 Haw. 507, the 
court intimated that equity had more extensive and complete 
powers in suits to quiet title, but it did not intimate in what 
respects and overruled the contention that equity alone had juris- 
diction. The court said also in the same case, overruling an- 
other contention: “Whether,” in an action to quiet title by one 
out of possession, “possession can be obtained except by a writ in 
an ejectment suit is not before us for consideration.” But no 
opinion was expressed on that question. 

Just what the allegations and prayers are in the actions to quiet 
title we do not know. Whether there should be a specific prayer 
for possession we need not now say. Authorities elsewhere seem 
to differ on this point. 

The first question is answered in the affirmative. It is un- 
necessary to answer either of the other two questions, although 
the answer to the first question requires, as a corollary, a negative 
answer to the second question. 

W. R. Castle, P. L. Weaver, Jr., and Andrews, Peters & 
Andrade for plaintiff. 

Kinney, Ballou &€ McClanahan and Holmes & Stanley for 
defendants. 
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DISSENTING OPINION OF GALBRAITH, J. 


The scope of this special statute authorizing the action at law 
to quiet title is by the majority opinion extended, by implication, 
beyond its plain terms. To me this construction seems unwar- 
ranted. 

The statute permits an action to be brought “against another 
person, who claims adversely to the plaintiff an estate or interest 
in real property, for the purpose of determining such adverse 
claim.” 

The “estate or interest” in property is often a very different 
thing from the possession. The estate or interest is frequently in 
one person and the possession or right to possession in another. 
The statute by its terms does not authorize the trial of the right 
to the possession but the “adverse claim” to real property. 

No case has been cited where a court of law, in a jurisdiction 
where the distinction between law and equity is maintained in 
this kind of action, has tried the right to the possession of the 
property in the absence of a special provision of statute authoriz- 
ing it. The cases cited where courts have awarded the writ of 
possession in suits in equity do not even by analogy sustain the 
construction given this statute. The courts here would issue the 
writ if the action were brought on the equity side of the docket. 
Still I take it that this would be no justification for a court of 
law in doing it. 

It was said by this court: ‘Although equity has cognizance 
of suits to quiet title in lands with more extensive and complete 
powers, the legislature has seen fit to confer upon certain law 
courts this special right of action. The existence of a remedy in 
equity does not affect the right of the plaintiff to choose and 
pursue the statutory remedy. We are not to consider the effec- 
tiveness of the statutory remedy, or whether some other form of 
action would be better suited to this case, provided plaintiffs here 
have substantially followed the statute.” Kahoiwai v. Limaeu, 
10 Haw. 507, 509. 

It does not appear in what respect the equitable action can be 
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“more extensive and complete” if in the law action the court can 
try the right to the possession and award the writ of possession. 
If that be true the law action is more extensive and complete or 
may be so for the reason that in the law action the right to a 
jury trial is available. 

The fact that the construction contended for by the defend- 
ants would give the statute a narrow scope is no argument against 
its correctness since it gives it as wide range as the language used 
seems to warrant. 

If the legislature intended by this statute to confer on “cer- 
tain law courts” as extensive jurisdiction as that possessed by 
courts of equity in this action such intention is not plain and 
clear from the language employed. Legislatures in other juris- 
dictions have expressly given the extended powers to law courts 
by the terms of the statute and these. statutes were in existence in 
1890, (the date of the enactment of the statute) and are pre- 
sumed to have been known to the legislature here. In view of 
these facts I am forced to the conclusion that if it had been in- 
tended to give this law action to quiet title the broad and com- 
prehensive scope it has in equity language would. have been em- 
ployed leaving no doubt as to such intention. 

The writ of possession may be peculiarly a law writ but if it 
issues in the law action to try title it is by virtue of the inherent 
powers of a court of general jurisdiction “to do full and com- 
plete justice” over a subject matter before it. Such power ought 
not to be claimed for a law court in a Territory where the dis- 
tinction between actions at law and suits in equity is stil] main- 
tained. The right of the law court to try the action is given by 
statute and its powers should be confined within its plain terms. 
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J. ALFRED MAGOON, Trustee for Sophie K. Wiley and J. 
W. Wiley, and CHUN KIN FONG r. ©. LAI YOUNG. 


ÅPPEAL FROM O1rcuit JUDGE, First Crecurr. 


Scemirrep June 16, 1902. Decipep Jury 28, 1902. 


As a rule, in equity, cestuis gue trust should be made parties to suits 
by trustees. 


OPINION OF THE COURT BY FREAR, C.J. 


This bill in equity alleges in substance that on October 28, 
1889, one Pomaikai sold to Sophie K. Wiley certain land but 
that by mutual mistake the land described in the deed was dif- 
ferent from that intended, and that afterwards, on March 15, 
1899, said Sophie K. Wiley, with the consent of her husband, J. 
W. Wiley, made a similar mistake in attempting to convey her 
right, title and interest in and to the land to the plaintiff J. 
Alfred Magoon as Trustee; that afterwards, on June 18, 1900, 
the defendant obtained a deed of all Pomaikai’s interest in the 
land without consideration and with notice of the mistake and, 
on April 12, 1901, brought ejectment for the land against said 
Sophie K. Wiley and the plaintiff Chun Kin Fong, a lessee; that 
said Sophie K. Wiley entered into possession when she purchased 
and has ever since been in possession. The prayer is for a con- 
veyance to the plaintiffs by the defendant of all the interest ac- 
quired by the latter in the land, and for an injunction. The de- 
fendant demurred on numerous grounds, The Circuit Judge sus- 
tained the demurrer without stating on what grounds, and the 
plaintiffs appealed. 

One ground of demurrer was the non-joinder of the cestuis 
que trust, Sophie K. and J. W. Wilev. This ground was well 
taken. The rule is that in equity cestuis que trust should be 
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made parties to suits by or against trustees. This follows from 
the more general rule that all persons materially interested in the 
event of the suit or the subject matter should be made parties. 
The rule has some exceptions, but this case does not fall within 
them. It is easy to see that the cestuis que trust in this instance 
are materially interested. For instance, not only are they inter- 
ested in the question whether the conveyance should be made 
at all, but they may have ground for showing that it should be 
made to them or one of them instead of to the trustee. Again, 
the result of the suit might be that the trustee would be obliged 
to convey back to Pomaikai the land alleged to have been con- 
veyed to them by mistake, on the principle that he who seeks 
equity should do equity. It may be noticed in passing that no 
offer to do this is made. The necessity that may arise for doing 
this, to say nothing of other considerations, suggests whether Po- 
maikai also should not be made a party. 

It will not be necessary to review all the grounds for demurrer. 
The plaintiff has not argued them specifically. Many of them 
are such as can be easily remedied, if they need remedying, in 
a new bill and, now that they are suggested to counsel by the 
demurrer, he can look into them as well as the court and act ac- 
cordingly. The bill is defective, though we need not say whether 
fatally so, in other respects not covered by the demurrer. It does 
not appear that the Circuit Judge was requested to state on what 
grounds he sustained the demurrer or that any request was made 
for leave to amend. 

The decree sustaining the demurrer, dismissing the bill and 
dissolving the temporary injunction is affirmed subject to the 
single modification that the dismissal should be without prejud- 
ice, and for the purpose of making such modification the case is 
remanded to the Circuit Judge. 

Magoon & Peters and T. I. Dillon for plaintiffs. 

L. A. Dickey for defendant. 
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FRANK C. BERTELMAN and HENRY G. BERTELMAN, 
v. SUSAN BERTELMAN KAHILINA; HELEN 
SMITH, wife of WILLIAM SMITH and WILLIAM 
SMITH her husband; ANGELINE MOSSMAN, wife of 
HARRY MOSSMAN and HARRY MOSSMAN her hus- 
band; MINNA HALL, wife of WILBUR HALL and 
WILBUR HALL her husband; HATTIE BANNISTER, 
wife of ANDREW BANNISTER and ANDREW BAN- 
NISTER her husband. 


ORIGINAL. 
SUBMITTED June 13, 1902. Decipep Jury 29, 1902. 
Frear, C.J., GALBRAITH AND PERRY, JJ. 


A testator devised certain land, which was subject to 2 25 year lease at 
a rental of $6,000 a year, to his wife, three sons and six daughters, 
as follows: (1) To his wife a life estate of $2,000 or, in case of a 
change in the lease, one-third the net income, and, in case of her 
death, said $2,000 a year or one-third to be equally divided among 
all his children or surviving children, and to each of the children 
or surviving children an equal share of the remaining $4,000 or 
two-thirds of the income; (2) * * * (3) At the expiration of the 
lease, to his sons or then surviving sors or son, the land, provided 
such sons or son should then pay $5,000 to each of the daughters or 
surviving daughters, but, in case one cr two of ithe sons should be 
unable to pay such amounts within a year from that time, the other 
sen or sons to have the right to buy the whole by paying (a) to 
each daughter or surviving daughter $5,000, (b) to the short-coming 
son or sons each $5,000, and that by doing so the sons or son will 
enter into full possession, and their or his right and title be undis- 
putable, provided they comply with the said conditions, and (c) to 
the wife, a life rent of $2,000 a year, to be a charge on the estate; 
(4) Should none of the sons be able to pay these amounts, then the 
land to be sold or leased again according to the best interests of 
the family, the proceeds to be equally divided among the children 
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or their lawful heirs and assigns, after the distributive share of 
dower is given to the wife. The wife and all the children survived 
the testator. Held, 


The widow took a life estate in one-third the land, subject to be 
divested upon the performance of the conditions prescribed in the 
third item, ın which case she would thereafter have a fixed sum of 
$2,000 a year, which would be a charge on the land. 


The children took, subject to the widow’s interest, equal estates until 
the expiration of the lease, with vested remainders in fee, the former 
merging in the latter so as to make present vested estates in fee, 
defeasible as to the interests of the daughters and short-coming son 
or sons upon the performance of the prescribed conditions by the 
other son or sons, the sons meanwhile having contingent executory 
devises as io such interests, 


OPINION OF THE COURT BY FREAR, C.J. 
(Perry, J., dissenting.) 


The question is one of the construction of a will. The material 
parts of the will and other facts are set forth in the dissenting 
opinion of Mr. Justice Perry. 

There are three classes of devisees—the testator’s wife, his 
sons, and all his children, comprising three sons and six daughters. 
The question is, what interests have they under the will? 

As to the wife, there seems to be little or no doubt. The first 
item of the will clearly gives her a life estate in one-third of the 
land in question. The fourth is in harmony with this. But up- 
on the happening of certain contingencies set forth in the third 
item her estate may be divested, in which case she would there- 
after have in place thereof a fixed yearly sum which would be 
a charge on the land, to be paid by the son or sons who would 
take the whole land under that item upon the happening of such 
contingencies. 

As to the children, they have equal vested interests under the 
first item, subject to the widow’s interest, until the expiration of 
the lease to the Kilauea Sugar Company. The main question is, 
what have they after that under the third and fourth items? 

A; to the sons, in so far as they take under the third item, they 
take, subject io the charge in favor of the widow, a fee—whether 
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defeasible or indefeasible, vested or contingent, by way of re- 
mainder or executory devise, remains to be seen. 

If the payments prescribed in that item are conditions pre- 
cedent, they of course cannot have a vesied interest under that 
item until they perform the conditions, and the vesting of their 
estates will necessarily be contingent upon such performance. In 
such case they would take by way of contingent executory de- 
vise, to vest and take effect in possession upon such performance 
and at the same time divest the daughters and short-coming sons 
or their heirs of any interests that they might otherwise have 
either under the fourth item of the will or by descent. Whether 
such other interest would be by devise or descent would depend 
upon whether the devise in the fourth item would vest at or be- 
fore the expiration of the lease or on non-payment by the sons 
within a year thereafter, that is, according to whether the child- 
ren would take under the fourth item immediately by way of re 
mainder subject to be divested or by way of executory devise a 
year after, holding meanwhile as heirs. 

If those payments are conditions subsequent, the sons take 
under the third item by way of remainder, to take effect in pos- 
session immediately upon the expiration of the lease and to be 
subject to be divested, upon non-performance of the conditions, 
in favor of the devisees under the fourth item. Such remainder 
would be contingent. For, although courts lean strongly in favor 
of early vesting, they must yield to the clearly expressed inten- 
tion of the testator. In this case the devise, to take effect in pos- 
session at a future time, being to the sons “or then surviving sons 
or son”, it is impossible to say until that time arrives which sons, 
if any, will be entitled to take under that description, and, in 
order that a remainder may be vested, it is necessary not only 
that it be capable of taking effect in possession whenever the 
particular estate may determine, but that there be a person in 
being and ascertained who answers the description of the re- 
mainderman at some time during the continuance of the partic- 
ular estate and not merely at its termination. 20 Am. & Eng. 
Ene. of Law, 838 et. seg. and notes; 2 Underhill, Wills, § 865. 
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Here the contingency is inherent in the description of the de 
visees. There is not even a direct devise to all the sons with a 
divesting clause or devise over in the event of the death of one 
or more during the prescribed period. 

In any event, therefore, until the expiration of the lease, the 
sons would have, so far as the third item is concerned, only a con- 
tingent interest. And this perhape would be as far as it would 
be necessary to go in this case if this item alone were concerned. 
But it will be necessary to decide what all the children take 
under the fourth item, and in doing so it will be necessary or at 
least convenient to say further whether the payments are condi- 
tions precedent or subsequent and therefore whether the sons 
would take under the third item by way of remainder or execu- 
tory devise. 

All the children take a fee, of course, under the fourth item, 
in so far-as they take at all under that item. There is no conver- 
sion of the land into money, for the direction to sell is not imper- 
ative. Nor does the fact that there is only a direction to sell or 
lease and divide the proceeds at a future time, without any ex- 
press devise, prevent there being a devise or even a present vested 
remainder. 2 Underhill, Wills, § 866. 

Under this item the children must take either a vested or con- 
tingent remainder or a contingent executory devise. It could 
not be a contingent remainder; for to be a remainder at all, it 
would have to take effect in possession, if at all, immediately up- 
on the expiration of the lease, but the only contingency—non- 
payment by the sons—that would make it a contingent remaind- 
er, if at all. might happen at any time within a year after the ex- 
piration of the lease. 

The estate therefore must be either a vested remainder sub- 
ject to be divested upon the performance of the condition by the 
sons or else a contingent executory devise to vest and take effect 
in possession, if at all, a year after the termination of the lease in 
case the sons fail to perform the condition within that year. 
Which is it? 

With the exception of the argument based on the direction to 
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sell or lease and divide at a future time, which, as we have seen, 
is by no means conclusive, the arguments all seem to favor the 
theory of a vested remainder as against a contingent executory 
devise. 

In general there is a strong presumption in favor of early vest- 
ing. There is a strong presumption in favor of a remainder as 
against an executory devise. There is a strong presumption 
against intestacy as to a portion of the estate—in this case for the 
short period from the expiration of the lease to the performance 
of the conditions in case they are performed or the end of the 
year in case they are not performed. There is a strong presump- 
tion that a condition imposed merely for convenience is not in- 
tended to delay the vesting of an estate, that is, is not intended as 
a condition precedent to the vesting, even if it should be to the 
enjoyment. Here the children would take under the fourth item 
immediately but for the allowance of a year to the sons in which 
to make the prescribed payments, and that time is allowed for the 
sons’ convenience and not for the purpose of postponing all the 
children. 

The will itself contains nothing to clearly rebut these 
presumptions but on the contrary supports the view that the 
children were intended to take immediately upon the expiration 
of the lease rather than a year later. All three of these items show 
an intention on the part of the testator to treat all the children 
equally as to quantity of interest. The first and fourth items ex- 
press this intention as clearly as it can be expressed. The third 
item merely gives the sons a privilege of obtaining all the land, 
but only on condition that they compensate the others for what 
they would otherwise have in the land. It is little more than one 
method of division. Accordingly, it would seem that the inten- 
tion was to leave the land to all, subject to the exercise of the 
option by the sons, rather than to leave it to the sons subject to 
go over to all in case the sons should not exercise their option. 
The third item strongly bears out this idea. It shows that the 
payments therein prescribed are conditions precedent, in which 
case the sons could not take by way of remainder at all under 
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that item. They could take under that only by way of con- 
tingent executory devise. The form of the proviso and its an- 
nexation to the devise itself, instead of being inserted in a sub- 
sequent clause, favor this construction. Moreover, even after 
the expiration of the lease it may not be known for a year which, 
if any, of the surviving sons will be able or willing to make the 
payments. The provision for the payments to the others, the short- 
coming sons as well as the daughters, also favors this construc- 
tion. This and the use of the word “buy” tend to show that the 
icstator thought the daughters and short-coming sons already had 
an interest to be in a certain sense bought out. The sons may buy 
“the whole”, as if they would not otherwise then have the whole, 
or as if the others already had some. And it is only “by doing 
so”, that “they my sons, or he my son, will enter into full pos- 
session of all my lands, and their or his right and title will be 
undisputable, provided they or he (my son or sons) comply and 
fulfill the above mentioned conditions.” A distinction is made 
also between the payments to the other children and those to the 
widow. The latter are merely charges on the land and may ex- 
tend over a period of years, and no express words of condition 
are set forth in connection with them, while the former are in- 
tended io be single payments respectively to be made within a 
limited time and are put in the form of express conditions. The 
sons would then at most take, not a contingent remainder, but 
only a contingent executory devise under the third item. 

Again, if there is any distinguishing feature in the results as 
between vested and contingent interests, it is that a vested inter- 
est passes from the designated devisee to his heirs or assigns, while 
a contingent interest does not. Now, this distinction between an 
interest that would pass by descent or devise or conveyance even 
before the estate might take effect in possession and one that 
would not so pass, is apparently just what the testator had in 
mind, as to the estate of all the children under the fourth item, 
for he there directs the division to be made among all the “child- 
ren or their heirs and assigns,” as if they could devise or convey 
their respective interests before the period of distribution or tak- 
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ing effect in possession or as if, in case they did not do so, their 
interests would pass io their heirs by descent in case of their 
death before such period. If such is the case, the children must 
have a vested estate. 

The foregoing considerations favor the view that the sons 
would take a contingent executory devise as against a contingent 
remainder under the third item; that all the children would take 
a vested remainder under the fourth item as against a contingent 
remainder in the sons under the third item; that under both items 
all the children would take a vested remainder, subject to be 
divested as to the daughters and short-coming sons in favor of the 
other sons upon their performance of the prescribed conditions 
as against the view that all the children on the one hand and the 
sons on the other hand take alternate contingent executory 
devises with a possible intermediate period of intestacy. 

But since all the children have vested estates until the expira- 
tion of the lease as well as vested, though defeasible, remainders 
after that, the lesser estates are merged in the greater and all the 
children have present vested estates in fee defeasible as to the 
interests of some of them upon the others’ performance of the 
conditions prescribed. And this would seem to be the intention 
of the testator as shown in all three clauses of the will. He meant 
to give the land to all his children equally, subject to the widow’s 
interest, and, as one method of division after the expiration of the 
lease, to give the sons the option of obtaining the whole upon 
making proper payments in money to the others. 

The questions are therefore answered as follows: 


The widow has a life estate in one-third of the land, subject to 
be divested by the performance of the conditions prescribed in 
the third item, in which case she will thereafter have a fixed sum 
of $2,000 a year, which will be a charge on the land. 

The children have equal vested estates in fee, subject to the 
widow’s interest, defeasible as to the interests of the daughters 
and short-coming sons upon the performance of the prescribed 
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conditions by the other son or sons, the sons having meanwhile 
contingent executory devises as to such interests. 

Gco. A. Davis and F. M. Brooks for plaintiffs. 

Andrews & Andrade for defendants. 


DISSENTING OPINION OF PERRY, J. 


This is a submission, under the statute, upon an agreed state- 
ment of facts. 

On December 12, 1891, one Christian Bertelmann, of Pilaa, 
Kauai, executcd a will containing, among others, the following 
provisions: “First. In consideration of Agreement and Lease 
of all my lands (except 190 acres actually fenced off and two 
acres of taro land at Kahili), made by myself with the Kilauea 
Sugar Company, Limited, for the term of 25 years, commencing 
November 1st, 1890 and ending Nov. 1st, 1915, at the rate of 
$6,000.00 per annum, payable quarterly in advance, I make the 
following Arrangements. 

“I give, devise and bequeath said rents as follows: 

“iste To my lawful wife, Susan C. Bertelmann, a life rent of 
two thousand dollars ($2,000.00) yearly, payable quarterly, heing 
one-third of above mentioned rent of six thousand dollars 
($6,000.00) or in case of any possible change in the actual agree- 
ment with the Kilauea Sugar Company, an equivalent of one- 
third of all net receipts or income of lands now rented to Kilauea 
Sugar Company. In case of Susan Bertelmann’s death the above 
mentioned income of $2,000.00 a year, or equivalent of one-third 
as her distributive share of Dower would be equally divided 
amongst my children or surviving children. 

“2nd. To each and every one of my children or surviving 
children an equal share of the four thousand dollars ($4,000.00) 
or the remaining two-thirds of the total income, deriving from 
the rent of my lands to the Kilauea Sugar Company or equivalent 
thereof.” 

“Third. At the expiration of twenty-five years’ lease to the 
Kilauea Sugar Company, it is my sincere wish aud will that my 
land should befall in equal shares and interest upon my three 
sons:—Frank Charles, Henry Godfrey and Christian Sylvester 
Bertelmann or then surviving sons or son, provided, however, 
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that at such a time these my sors or con, shall to pay to cach one 
of my daughters or surviving daughters the sum of five thousand 
dollars ($5,000.00). In case one or two of my sons should be at 
that time, or within a year from that time unable to furnish, pro- 
duce or raise the necessary amount to pay to cach one of my 
daughters or surviving daughters his share of the five thousand 
dollars ($5,000.00) per capita, the two cr the one of my son, will 
have a right to buy the whcle of my lands now leased to the K. 
S. Co. by paying:— 

“Ist. To each of my daughters or surviving daughters the 
amount aforesaid of five thousand dollars ($5,000.00), 

“9nd. To my short-coming son or sons, the same amount of 
five thousand dollars ($5,000.00) each, being the same share as 
will be paid to my daughters. Bv doing so, they my sons, or he 
my son, will enter into full possession of all my lands, and their 
or his right and title will be undisputable, provided they or he 
(my son or sons), comply and fulfill the above mentioned condi- 
tions. 

“3rd. Tomy wife, Susan Bertelmann, a life rent of two thou- 
sand ($2,000.00) per annum, I make the payment of all these 
amounts above given a charge from all my estate. 

“Fourth, Should none of my sons be able to pay these 
amounts, then my lands will be sold at public auction, or leased 
over again according to cireumstances and best advantage of my 
family. The money deriving from said sale or lease will be fully 
divided amongst my children or their lawful heirs and assigns 
after the distributive share of Dower will have been given to my 
wife, Susan Bertelmann according to law.” 

By other clauses of the will, which clauses are not now in dis- 
pute nor material to be considered, the testator made specific dis- 
position of the one hundred acres and the two acre tracts men- 
tioned in the first clause. The testator died March 15, 1895, 
Leing at the time of his death seized of the lands referred to in the 
will. 

Christian Bertelmann left surviving him his widow, three sons 
and six daughters. The plaintiffs are two of the sons, the defend- 
anis Helen Smith, Angeline Mossman, Minna Hall and Hattie 
Bannister are four of the daughters and the defendant Susan 
Bertelmann Kahilina is the widow, named in the will as Susan 
Bertelmann. 
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The claims of the parties are thus stated in the submission: 
“That Frank C. Bertelmann and Heury G. Bertelmann claim 
that they, the said Frank C. Berielmann and Henry (+. Bertel- 
mann, own two undivided thirds in fee simple of the said estate 
under said will, and the said Susan Bertelmann Kahilina: Helen 
Smith, wife of William Snuth and William Smith her husband, 
Angeline Messman, wife of Harry Mossman, and Harry Moss- 
man her husband; Minna Iall, wife of Wilbur Hall, and Wil- 
bur Hall her husband; ITattic Bannister, wife of Andrew Ban- 
nister, and Andrew Bannister her husband, claim that the said 
Frank C. Bertelmann and Henry G. Bertelmann own no such in- 
terest in the said estate, but that they, the said Frank C. Bertel- 
mann and Harry G. Bertelmann own, and are well entitled to, 
two undivided ninths of the said estate under the said last will 
and testament of Christian Bertchnann, deceased; that thev, the 
said Helen Smith, wife of William Smith, and William Smith 
her hushand; Angeline Mossman, wife of Harry Mossman, and 
Harry Mossman her husband; Minna Hall, wife of Wilbur Hall, 
and Wilbur Hall her husband; Hattie Bannister, wife of Andrew 
Bannister, and Andrew Bannister her husband, own and are well 
entitled to four undivided ninths in the said lands and premises 
under the said last will and testament of Christian Bertelmann, 
deceased; that the said Susan Bertelmann Kahilina owns and is 
well entitled to her dower as set forth in the said last will and 
testament of the said Christian Bertelmann, deceased.” 

The questions submitted are: 

“ist. What right, title or interest, have the said Frank C. 
Bertelmann and Henry G. Bertelmann, by, through, or under the 
said last. will and testament of Christian Bertelmann, deceased? 

“yd. Further, what right, title or interest have the said Susan 
Bertelmann Kahilina, Helen Smith, wife of William Smith, and 
William Smith her husband; Angeline Mossman, wife of Harry 
Mossman, and Harry Mossman her husband; Minna Hall, wife 
of Wilbur Hall, and Wilbur Hall her husband, and Hattie Ban- 
nister, wife of Andrew Bannister, and Andrew Bannister her 
husband, by, through, or under the said last will and testament 
of said Christian Berielmann, deceased?” 
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On behalf of the plaintiffs the main contention is that the 
three sons of decedent “took a vested interest in the realty in fee 
subject to he divested as to any of them in the event of their 
death before the expiration of the lease or upon their failure to 
pay the legacies provided in the will” and thag their interest was 
“a vested remainder expectant, subject to a condition, the viola- 
tion of which would forfeit their estate.” 

I respectfully dissent from the construction given the will by 
the majority. It is doubtless an elementary rule of the construc- 
tion of wills that no remainder will be construed to be contingent 
which may consistently with the intention of the testator be 
deemed vested, and that the law favors the carliest possible vest- 
ing of estates and favors a remainder as against an executory de- 
vise. Still, an interest must be construed to be contingent if it is 
clearly so expressed and if it is necessary to do so in ordcr to 
carry out the intention of the testator. So also, under like cir- 
cumstances, the other less favored constructions must be adopted. 

aA. remainder is contingent “when it is so limited as to take 
effect. to a person * * * not ascertained, or upon an event 
which may never happen.” Woodman v. Woodman, 89 Me. 128, 
In the case at bar, the remainder, if any, is, in my opinion, con- 
tingent. The devise expressed in the third clause, to take effect 
at the expiraticn of the 25 years lease to the Kilauea Sugar Co., 
is to the three sons, Frank, Henry and Christian, “or then sur- 
viving sons or son.” In order to take, each taker must be alive at 
the time named. It is impossible to ascertain now which one or 
more of the sons will be alive at that time. There is an uncer- 
tainty as to whether any of the sons and as to what one, if any, 
will ever have the right to the enjovment of the estate. See 
Bailey v. Hoppin, 12 R. I. 560, 567. For this reason alone, the 
remainder cannot be a vested one. 

The argument is advanced that the remainder must be held to 
be vested rather than contingent because no disposition of the 
land is otherwise made for the period prior to the expiration of 
the lease. This position, I think, cannot be upheld. By the first 
clause of the will, all of the rents of the land, for the period re- 
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ferred to, are disposed of for the benefit of the widow and hild- 
ren in stated proportions, This is the equivalent of a devise of 
the land itself for that time,—an ¢-tate for vears. Sec 3 Wash. 
Real Prop. 882; Earl v. Rowe, 35 Me. 414, 419; Reed v. Reed, 
9 Mass. 372, 373; Caldirell r. Fulton, 31 Pa. St. 475, 479. 
Another reason for regarding the remainder, if any, as con- 


tingent and not as vested, is that the testator has named another 
condition precedent to the vesting of the estate. Whether that 
condition will be performed or not, is uncertain. The condition 
referred to is that the surviving son or sons pay to the surviving 
daughters and to any delinquent son the sum of $5,000 each at 
the expiration of the lease or within one vear thereafter. That 
the provision in question was intended as a condition, is not dis- 
puted; but it is contended that the condition is subsequent. 
Whether a condition is precedent or salisequent is a question of 
construction to be determined in view of the language of each 
particular will. As usual, it is the intention of the testator which 
is to be sought. Tf from the language used it is clearly evident 
that the testator intended “that a devisee to whom property is 
given should perform some act prior to the vesting of the estate, 
and without the performance of whicn it will not vest, the con- 
dition is precedent. Until it is performed the devisee has no 
title.” See 1 Underhill on Wills, Section 488. In stating what 
the devize to the sons is, and in the same sentence, the testator in 
the case at bar says, “provided, however, that at such a time these 
my sons or son, shall pay to cach one of my daughters”, ete. Im- 
mediately foliowing this is an alternative provision to be good in 
case one or two of the sons are unable to pay, and that is that 
the other two or one may have the whole property by paying to 
the delinquent son or sons as well as to the daughters the sums 
named. “By doing so”, coutinucs the testator, “they my sons, 
or he my son, will enter into full possession of all my lands, and 
their or his right and title will be wndisputable’’, again adding, as 
if to emphasize the point, “prorided they or he (my son or sons) 
comply and fulfill the above mentioned condilions.” The 
obvious meaning of this is that if the conditions are not complied 
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with, the sons will not have any right or title to the lands under 
this clause. Proceeding still further, the testator provides for the 
contingency of none of the sons being able to pay. In that event, 
he says, they are to be “sold at public auction or leased” and the 
proceeds divided among all the children after dower has been 
given the widow; in other words, in that event the lands, not yet 
vested in the sons, are not to go to them alone but to them and 
to certain other persons. 

The intention of the testator seems t> me to be clear. In view 
of the fact, however, that the sons are allowed one year after the 
expiration of the present lease to the Kilauea Sugar Co. within 
which to pay the amounts stated, and that a period of time may 
elapse between the determination of the particular estate and the 
vesting of the interest of the sons, it may be that the testator’s 
intention cannot be carried out on the theory of a contingent 
remainder. If that is so, the limitation can, nevertheless, be stip- 
ported as an executory devise. See 4 Kent Com. p. 264 et seq.; 
1 Bouvier’s Dict. 733; 1 Underhill on Wills, Sect. 874 et seq. 
In the interval, if any, between the determination of the partic- 
ular estate and the taking effect of the limitation over, the fee 
will be in the testator’s heirs, in the absence of a residuary clause. 
See 4 Kent Com. 270, 284. 

The contention of the defendants seems to be, in effect, that a 
vested remainder is devised to the daughters, with power to sell 
to the sons only, and that this restriction upon the power of 
alienation is invalid. I think that to so construe the language of 
the will would do violence to the intention of the testator. The 
mere use of the word “buy” in the first paragraph of the third 
clause, above quoted, cannot have the effect contended for. The 
word was there used evidently in the sense of “acquire title to.” 
If the argument of defendants were zood at all, that the power 
or right to “buy” from the daughters presupposes a devise of the 
fee to the daughters, then such devise would of necessity be re- 
garded as having been to the “short-coming sons” as well as to 
the daughters. Such a construction, to-wit, that each of the 
daughters and each of the short-coming sons has a vested re 
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mainder, subject though it be to being divested, finds no support 
in the language of the will. If any vested remainder whatever 
could be held to have been given, it would be to each of the nine 
children. The latter however, was not, as it seems to me, in- 
tended by the testator. If it had been, then certainly after he 
had once caused such estates to be vested in cach and all of his 
nine children, he would not have permitted a divesting of any 
of such interests in favor of some or all of the sons without pro- 
viding some compensation therefor. Yet, what he said was that 
the surviving son or sons shall have the whole property, not by 
paying to the surviving daughters and short-coming sons and to 
the heirs of any deceased daughter and to those of any deceased 
son, but by paying to the surviving daughters (meaning daugh- 
ters surviving at the expiration of the Jease and not at the death 
of the testator) and to the short-coming sons only. This strongly 
supports the view that as between the three sons on the one hand 
and the nine children on the other the devises were of alternate 
contingent remainders or, at least, of alternate contingent execu- 
tory devises, In other words,—and the testator wrote the four 
clauses in their natural order—if the sons pay the surviving 
danghters and short-ecoming sons, thev shall have all the prop- 
erty; if they do not so pay, the nine children shall have it all. If 
the testator omitted te provide, in certain contingencies, for the 
heirs of deceased sons or daughters, the court cannot remedy the 
defect. As I understand the majerity opinion, it is not therein 
decided whether or not the condition named in the third clause 
requires the payment by the surviving sons of $5,000 to the 
heirs of any deceased son or daughter in order to defeat what is 
adjudged to be the vested interest of each son and daughter. 

The use of the word “assigns” in the fourth clause is not suf- 
ficient, I think, to overcome the indications contained in the other 
parts of the will showing that the devise was intended to be of 
contingent interests; nor is it inconsistent therewith. “Heirs” 
and “assigns” were named by the testator in that clause as per- 
sons to take by way of substitution for those dying or assigning, 
respectively, before that time. .\ conveyance of a contingent re- 
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mainder, if for a valuable consideration, would be enforced at 
least in equity and would operate by way of estoppel to pass the 
interest or possibility of interest of the grantor to the assignec. 
‘There are authorities even to the effect that contingent remaind- 
ers are alienable. See, for example, Belcher v. Burnett, 126 
Mass. 230, 231; Drake r. Brown, 68 Pa. St. 228, 225. 

The questions submitted should be answered as fellows: (1) 
The widow is entitled, (a) to a one-third interest in the land until 
the expiration of the lease 10 the Kilauea Sugar Company, (b) in 
case one or more of the sons pay as provided in clause 3, to a life 
rent of $2,000 per annum secured by a charge upon the prop- 
erty, and (c) if none of the sons pay as provided by clause 3, to a 
life estate in one-third of the land. 

(2) Until the expiration of the present lease to the Kilauea 
Sugar Company, each of the children of the testator is entitled 
to an equal share of the remaining two-thirds interest in the land. 

(3) At the expiration of said lease, the son or sons at that 
time surviving, will, provided he or they pay $5,000 to each of 
the daughters then surviving, and to each of the “short-coming” 
sons, if any, take the fee of the said lands, either as contingent 
remaindermen or by way of executory devise, subject to the 
charge in favor of the widow. Jn that event, the then surviving 
daughters and short-coming sons, if any, will be entitled to the 
sum of $5,000 each and no more. 

(4) During the period, if any, intervening between the ex- 
piration of the present lease and the compliance by the son or 
sons with the condition as to payment, the heirs of the testator 
will be entitled to the land as provided by law, subject to the 
widow’s right of dower. 

(5) If none of the sons comply with the condition of clause 
3, then, subject to the widow’s life estate, all the land goes to the 
nine children. 
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IN THE MATTER OF THE APPEAL OF A. $. 
HUMPHREYS, FIRST JUDGE OF THE CIRCUIT 
COURT OF THE FIRST CIRCUIT, FROM A 
RULING OF THE AUDITOR CONCERNING THE 
COMPENSATION OF BAILIFFS. 


Susmirrep Avcust 21, 1902. Decipep Avetst 25, 1902. 


Perry, J., ano W. O. Saura, Esq., ann J. T. De Borr, Esq., oF 
THE BAR, IN PLACE oF Frear, C.J., AND QALBRAITH, J., 
ABSENT. 


No appropriation was made by Act 10 of the Laws of 1901 for payment 
of the compensation of the bailiffs whose appointment was thereby 
provided for, nor was the Treasurer by that Act authorized to pay 
such compensation. 


OPINION OF THE COURT BY PERRY, J. 


This is an appeal by the First Judge of the Circuit Court of 
the First Circuit, taken under Section 16 of Act 39 of the Laws 
of 1898, from a ruling of the Auditor. 

Under Act 10 of the Laws of 1901, bailiffs have been ap- 
pointed by Circuit Judges of the Territory. These bailiffs have 
been paid for their services at the rates specified in Section 5 of 
that Act, the total amount so paid out of the treasury to date 
being $5040. The payments were made, upon warrants issued 
by the Auditor, out of the appropriation of $36,000 for “Ex- 
penses Supreme and Circuit Courts” made by Section 1 of Act 
4 of the Extra Session of 1901. That appropriation recently 
became exhausted. On the 19th inst. the present appellant ad- 
dressed a communication to the Auditor, claiming that the pay- 
ments had been made out of the appropriation last referred to 
without authority of law and demanding that the sum of $5040 
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be eredited to that appropriation so that the same might become 
immediately available to meet the current expenses of the 
Supreme and Circuit Courts. The Auditor refused to comply 
with the demand and it was from thai refusal that this appeal 
was taken. 

The contention of the appellant is that Section 5 of Act 10, 
Laws of 1901, contains an appropriation of the sums necessary 
for the compensation of the bailiffs at the rates prescribed. The 
question is one of construction. Section 5 reads as follows: 

“That the bailiffs appointed under the provisions of this Act 

shall be paid for their services at and after the following rates, 
and it shall be the duty of the Auditor of the Territory of 
Hawaii, to draw a warrant for the same upon the Treasurer of 
the Territory of Ilawaii, upon an order so to do under the seal 
of the court, of any Judge of the Court by whom any such bailiff 
may have been appointed, that is to say: 
The bailiff of the Supreme Court per month ......... $100.00 
Additional bailiffs at the rate per day ........-..0-- 5.00 
The bailiffs of the First and Fourth Circuits per month 85.00 
The bailiffs of the Second, Third and Fifth Circuits per 


AMON Cais aise da ose eee die averena.die so ands Wie wi 50.00 
Additional bailiffs for the several Circuit Courts, per 
day, for each day of actual service ......--.--- 3.00” 


The title of the Act is: “An Act relating to the appointment 
of bailiffs for certain courts in the Territory of Hawaii and de- 
fining the dutics and powers of such bailiffs and fixing the amount 
of their compensation, and providing for the payment of such 
compensation.” 

It is to be observed, that the section docs not expressly, bv apt 
or usual words, appropriate money for the payment of the com- 
pensation specified or authorize the Treasurer to make such pay- 
ment. Such appropriation or authority, if it is made or granted 
at all by the section, is to be found only by inference from the 
fact that the section provides the rates of compensation and 
makes it the duty of the Auditor to draw warrants for the same 
upon the order of the judge making the appointment. The orgu- 
ment advanced is that the legislature could not have intended to 
direct the issnance of warrants without alsosintending that such 
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warrants should be honored at the treasury; that the provision 
that the bailiffs “shall be paid for their services at and after the 
following rates” is in itself an appropriation, and that the last 
clause of the title of the Act shows that it was the intention of 
the legislature to make an appropriation in the Act itself. 

The inference just referred to, assuming it to be a possible one, 
is not a necessary one. It would be competent for the legislature 
to provide in this Act the rates at which certain officers were to 
be paid and also the procedure necessary to be followed in order 
to make it the duty of the Auditor to issue warrants, and to leave 
the making of an appropriation for such payments to another 
ict. Section 5, standing by itself and reading its language in 
its usual and ordinary acceptation, does not purport to do more 
than to fix the rates of compensation end to declare the cireum- 
stances under which it becomes the duty of the Auditor to issue 
the warrants. This last declaration may well have been made,— 
and we think that it was—in order to place it beyond the power 
of the Auditor or any “Head of a Department” to prevent the 
approval or payment of the salaries in question and to leave such 
approval entirely to the Circuit Judge making the appointment. 
Under Section 17 of the Audit Act of 1898, the Auditor was 
directed not to “recognize any claim of whatsoever nature unless 
a written statement or voucher be presented for the same” and 
under Section 33 was authorized, with the consent of the Execu- 
tive Council, to make and publish such regulations not inconsist- 
ent with the Act as might be found necessary to carry out its 
objects and for the more effectual audit of all disbursements of 
public moneys. By virtue of this authority certain regulations 
were made and published to take effect July 1, 1898, one of 
which (No. 1) required, inter aliu, that there be deposited with 
the Auditor “by the heads of the several departments,” as soon as 
practicable before the last day of each month, lists of permanent 
employees of the government receiving regular monthly salaries, 
such lists to bear “the approval of the head of the department 
emploving such persons,” and providing that warrants would be 
issued by the Auditor upon receipt of such lists. The item for 
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“Expenses of Supreme and Circuit Courts” appears and has 
usually appeared under the title, “Judiciary Department”; the 
bailiffs provided for by Act 10 were to be employees of that, if 
any, department, and, in the absence of an express provision to 
the contrary in Act 10, there would have been at least reason for 
the argument that the bailiffs of the circuit courts would not be 
entitled to receive warrants for their salaries without first obtain- 
ing the approval of the Chief Justice of this Court as the head 
of the Judiciary Department. Hence the special provision in 
Section 5. 

Act 10, while authorizing the Chief Justice of the Supreme 
Court and the Circuit Judges to appoint such additional number 
of bailiffs as may be deemed necessary and while providing the 
rate of compensation per day for such additional officers, does 
not limit the amount which may be expended for this purpose 
during the biennial or any period. This fact furnishes strong 
reason for believing that it was not the intention of the legislature 
to authorize, by Act 10 itself, the payment of any of the salaries 
or compensation named. It is not to be presumed that the legis- 
lature intended to leave it to an executive or to a judicial officer 
to determine, without limitation, the amount to be expended 
for a certain purpose. We think that the limitation was, as vsual, 
prescribed, and that it is to be found in the item of $36,000 above 
referred to appropriated in Act 4 of the extra session. 

Much reliance is placed by the appellant upon the clause in 
the title, “and providing for the payment of such compensation,” 
as showing an intent to make an appropriation. The presence of 
that clause does, indeed, furni-h grouud for the argument ad- 
vanced but is not, in our opinion, sufficient to outweigh the con- 
siderations in favor of the view that by the Act no appropriation 
was made or authority given to the Treasurer to pay. If it was 
the intention of the legislature to authorize the payment, that 
intention was not sufficiently expressed in the Act, and it is the 
intention as expresscd that 1s to be ascertained. 

If the language of Section 5 of Act 10 is to be regarded as of 
donbtful con-truetion, assistance is to be found in the fact that 
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the same legislature which passed the Act within three months 
thereafter practically constrned Section 5. Act 10 was approved 
on April 26, 1901. On July 18 of the same year, at the extra 
session, Act 3 was approved, appropriating salaries and pay-rolls. 
In that Act appears the item, under the title of the Judiciary 
Department , “Salary Supreme Court Bailiff, $2400,” the total 
ot the salary provided for that offieer by Act 10. In the absence 
of a good showing to the contrary, we must presume that the leg- 
i-lature would not have appropriated this sum for this purpose 
in the later Act if it had already made an appropriation of the 
same amount for the same object in the earlier Act. The irre- 
sistible inference is that the legislature itself construed Act 10 
as not making any appropriation. The explanation suggested 
that the legislature in inserting the item referred to in Act 3, 
merely followed custom and acted inadvertently, is insufficient. 
By the appropriation of $36,000 in Act 4, provision was made 
for the payment of the bailiffs other than that of the Supreme 
Court specifically provided for in Act 3. Thus construed, the 
three Acts supplement each other and are consistent. 

Passages from the Journal of the House of Representatives 
for the regular session of 1901, showing that attempts were made 
by motion to amend the proposed Bailitf Act by striking out Sec- 
tion 5 and by striking out the last two clauses of the title, are 
referred to by the appellant as indicating that the bill was at that 
time regarded as including an appropriation. We see no weight 
in the argument. For aught that appears in the Journal, the 
motions may have been based on other grounds, as, for example, 
that it was objectionable to fix the rates of compensation in the 
Act or to make the procedure as to the issuance of warrants dif- 
ferent in any respect from that provided for by the general 
Audit Act. 

Some degrees of public inconvenience would doubtless be 
avoided by the adoption of the construction of Section 5 of Act 
10 contended for by the appellant. We cannot, however, give to 
tne Act that construction. In our opinion, no appropriation of 
money is made by Act 10 and no authority is thereby given to 
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tne Treasurer to pay any of the compensation the rates of which 
are fixed by Section 5. The warrants in question were correctly 
drawn upon the appropriation for “Expenses of Supreme and Cir- 
cuit Conrt..” 

It may he remarked that, as sppear from the statement of 
facts contained in a letter of the .\uditor on file herein, the war- 
rants have been paid from thi- appropriation of $36,000 “upon 
vouchers approved by the judges presiding in the several cir- 
ents,” eecompanied by the necessary orders of court. In other 
words, the Circuit Judges would seein to have placed upon Act 
10 the construction now adopted by us. 

On behalf of the Auditor, it is soutended that, the appeal 
provided for hy Section 16 of Act 39 of the Laws of 1898 being 
to “the Justices of the Supreme Cot,” no authority of law 
exists for filling, as has been done in this case, the vacancies 
caused Ly the absence of Cnief Justice Frear and Associate Jus- 
tice Galbraith, that snch vacancies may be filled only in causes 
“pending before the Supreme Court,” and that this cause is 
pending, not before the Supreme Court, but before the Justices 
thereof. The appellant, on the other hand, contends that the 
vacancics have becn legally filled. The question is one of con- 
siderable importance, affecting, as it ducs, in addition to this class 
of cases, causes submitted under Act 13 of the Laws of 1898, and 
deserves careful and elaborate argument. No such argument has 
been presented. In agreel cases submitted under Act 18 just 
referred to. the practice has been to appoint substitute justices. 
Under all of the cireum-tances, we follow the past practice, and 
assuine jurisdiction. 

The ruling appealed from i: afirmen, 

Appellant in person. 

E. P. Dole, Attorney-General, for appellee. 
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CHARLES A. BROWN v. JOHN D. SPRECKELS and 
ADOLPH B. SPRECKELS, partners under the name of 
J. D. SPRECKELS Bros., and A. G. SERRAO, D. 
LYCURGUS, S. C. GUERERA, W. C. BORDEN, W. 
K. AKANA, WING SING, KWONG WA KEE, C. 
AHO, PETER MIGUEL, TANG SING and MRS. 
JOHN UTTERSTROM. 


CHARLES A. BROWN v. J. D. SPRECKELS and 
ADOLPH B. SPRECKELS, partners under the name of 
J. D. SPRECKELS Bros., and KUM LEONG, SANG 
CHUN, MARIA NIAU, AH PING and J. CAMERON. 


Exceptions ¥rom Crrcuir Court, Fourra Crrcurr. 


SUBMITTED January 13, 1902. Deciwep Avavsr 29, 1902. 


Frear, C.J., Perry, J., anv L. A. Dicxry, Esq., or THE Bar, 
IN PLACE OF GALBRAITH, J., DISQUALIFIED. 


Parol evidence is inadmissible to vary or contradict the terms of a 
deed, as, for instance, to show that the survey notes made one 
distance longer than that described in the deed. 

Evidence is inadmissible to show the usual meaning of ordinary words, 
as, for instance, the broader popular or the narrower legal mean- 
ing of the word “beach”. The Courts take judicial notice of such 
meanings, 

The beach between high and low water marks could be granted to 
private persons before the annexation of these islands to the 
United States. 

Even if the law were now different, titles to beach property previously 
acquired would remain valid. 

Crown lands were alienable by the King in 1853. 

Accretion belongs to the littoral proprietor. 

A description in a deed, first by monuments, one botindary being 
represented as adjoining or coinciding with the edge or the shore 
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of the sea: then by courses and distances, which apparently do 
not go quite to high water mark. and finally by a diagram repre- 
senting the space between the land as described by courses and 
distances and the sea as “beach”, carried title to high water mark 
at least. 

The words “with the right of extension to low water mark” added to 
a specific description of certain land near the sea, carry the fee to 
the land in front of the specifically described land, so far as the 
grantor has the fee, 

As a rule land cannot be appurtenant to land. 

In construing a deed, the court will, in order to give effect to the 
intention of the parties, construe a word in a popular or technical 
or purely arbitrary sense, provided the intended sense can be 
ascertained in a legal manner. Ordinarily the ordinary meaning 
will be given to a word, but that it was used in some other sense 
may be shown by the context, or by proof that it had a different 
meaning in the particular trade or Iccality, or, in case of a latent 
ambiguity, by parol evidence of the special circumstances of the 
ease. 

The word “beach” may be used in a legal sense as meaning the space 
between high and low water marks or in @ popular sense as 
including more or less land according to the circumstances, above 
high water mark. 

When a deed described certain land by courses and distances and then 
added, “And also the sea beach in front of the same down to low 
water mark,” and the particularly described land extended nearly 
to high water mark and the land between was of little value and 
was used in connection with the rest and no reason appeared for 
not including it or for granting the beach between high and low 
water marks alone, and possession of the strip between was taken 
by the grantee without question, it was error to direct a nonsuit 
on the ground that the word “beach” had a fixed legal meaning 
covering the space between high and low water marks alone. 


OPINION OF THE COURT BY FREAR, C.J. 


These two actions of ejectment were tried together in the 
Circuit Court and argred together in this Court. They are for 
acerctions on the water front at Hilo, Hawaii, One piece is 
covered by the second action and two pieces by the first, but 
only two titles are involved, the two picces last mentioned being 
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covered by one title, and the chains of title are in part the same 
for all three pieces. 

Front street runs nearly parallel with and not far from the 
sea shore at Hilo. Waianuenue and King streets run at right 
angles to Front street, one block apart, King street being on 
the Southeasterly or Puna side of Waianuenue street. One 
title covers the land above Front street between Waianuenue 
and King streets; the other covers land above Front street, but 
on the other or Puna side of King street. The question in these 
actions is whether these titles cover the land, mostly accretion, 
below Front street, that is, between Front street and the sea, 
in front of the pieces on the upper side of that street. 

The chain of title to the land between Waianuenue and King 
streets, known as the Bates land, is in part as follows: Deed 
from King Kamehameha III to Elizabeth G. J. Bates, Septem- 
ber 19, 1853; deed from Elizabeth G. J. Bates and Asher B. 
Bates, her husband, to Benjamin Pitman, July 3, 1858. The 
chain of title to the other piece, known as the Kalaeloa land, 
is in part as follows: Land Commission Award 4894, April 18, 
1851, to Kalacloa, followed by Royal Patent 1144, July 7, 
1853; deed from Kalaeloa and Hanae, his wife, to Benjamin 
Pitman, not dated, but acknowledged August 28, and Septem- 
ber 18, 1854. The chains of title, thus united, continue as 
follows: Devise by Benjamin Pitman to Martha B. Pitman, his 
wife, by will dated March 4, 1880, probated March 27, 1888; 
deed from Martha B. Pitman to the plaintiff, Charles A. Brown, 
August 2, 1899. 

There seems to be no dispute as to the plaintiff’s paper titles. 
The only question is how much they cover. The defendants 
offered no evidence, but relied wholly on the weakness of the 
plaintiff’s case, and at the close of the plaintiff’s case moved 
for a nonsuit, which was granted in each case, on the ground 
that the plaintiff had failed to show that his titles covered the 
lands in dispute. The plaintiff brings the cases here on three 
exceptions, two to the refusal to admit offered testimony and 
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one to the order of nonsuit. The first two exceptions relate to 
the Bates land only and will be considered first. 

The deed from Kamehameha III to Mrs. Bates describes the 
portion of the Bates land, or most of it, above Front street by 
courses and distances and monuments, and then adds the 
following: “And also the -ea beach in front of the same down 


.” The defendants contended that the word 


to low water mark 
“beach” has a fixed legal meaning, namely, the shore between 
high and low water marks, and that there was a strip between 
high water mark and the part described by metes and bounds 
which did not pass under the deed. The plaintiff contended 
that the word “beach” was used in its broader popular sense 
and that it included the strip just mentioned. At the time 
of the deed from Kamehamnelia ITI the sea ran in much farther 
than it does at present, the land was of little value, the con- 
sideration for the 2.756 acres being only $100, and Front street, 
perhaps then not known by that or any other name, though it 
appears to have been known by that name within a year after- 
wards, was little more than a path or trail. The front line of 
the portion of the land described by metes and bounds did not 
coincide with the present upper side of Front street but ran 
diagonally up from King -treet to Waianuenue strect, striking 
the latter street about a chain above the present corner of that 
street and Front street. This is accounted for by the defend- 
ants on the theory that the tendency under those early condi- 
tions was to go across or cut off corners as much as possible 
for convenience, and that Front -treet then slanted up as it 
approached Waianucnue street and that consequently the 
description in the deed was made to cover only what was above 
Front strect as it then ran. The plaintiff contended that the 
description in the decd was intended to extend to the present 
line of Front strect but that by mistake one side, that on Waia- 
nuenue street was made too short by one chain, and so he 
offered to prove that that side was one chain longer in the 
original survey notes than in the deed. The first exception was 
to the refusal of the court to permit him to do this. 
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No error was committed in excluding the survey notes. 
They were offered merely for the purpose of showing that the 
length of one side was longer in the survey notes than in the 
deed, that is, for the purpose of varying or contradicting the 
deed. Parol evidence is inadmissible for the purpose of varying 
or contradicting the terms of a deed. The survey notes were 
not offered for the purpose of explaining a latent ambiguity. 
We presume they would have been inadmissible even if they 
hed been offered for that purpose, for, although there may be a 
latent ambiguity in another portion of the deed, there was none 
in the portion with reference to which the notes were offered. 
It may be added that there was nothing on the face of the 
notes to connect them with this deed, and the only testimony 
relied on was that of a brother of the surveyor, which was very 
indefinite, and the field notes and deed differ in respect of every 
course and distance as well as in other important respects. 

The second exception was to the refusal of the court to allow 
the plaintiff to ask a witness, “what is your opinion, as a sur- 
veyor, as to what the word beach means in this country?” In 
view of what we shall say in regard to the next exception and. 
our conclusion thereon, it will not be necessary to say much 
in regard to this exception. If the intention was to show that 
the word “beach” is used in this country in the broader popular 
sense as well as in the narrower legal sense, the testimony 
was properly excluded, for the reason that evidence is not 
necded or competent to prove usual meanings of ordinary words. 
Courts take judicial notice of such meanings. If the intentiow 
was to show that the word was used in this country in a peculiar 
sense different from its ordinary sense, testimony of that general 
character might perhap: theoretically have been admissible, 
although in this case there is every reason to believe that the 
attempt to show that would have been unsuccessful, if it had 
been allowed, but, even if such testimony were admissible for 
that purpose, the question asked was perhaps properly dis- 
allowed for the reason that there was nothing to indicate that 
it was, and much to indicate that it was not, offered for that 


404 AUGUST, 1902. 


purpose, and the question related to the present time only,— 
not to the time half a century ago when the deeds were executed. 
A word may have acquired a special meaning here recently, 
and yet not at that early period in the history of English speak- 
ing peoples in these islands. 

The third exception was to the order of nonsuit in each case. 

This order was based by the trial Judge on the ground that 
the King or Government could not under the old regime alien- 
ate the shore between high and low water marks, and perhaps 
on the ground also that even if the power to alienate did exist 
then, the federal law now controls and forbids such alienation. 
Counsel for defendants, while presenting this ground of inalien- 
ability relied on by the Circuit Judge, rely mostly on other 
grounds to support the order of nonsuit. 

There can be no doubt that the power formerly existed here 
to alienate land between high and low water marks. King «v. 
O. R. & L. Co., 11 Haw. 717; Territory v. Liliuokalani, 14 
Haw. 88. There can also be no doubt that if such alienation 
was made in these cases, the fact that these islands have since 
become annexed to the United States would not affect the 
private rights previously granted, even if the law as held by the 
federal courts differed from the law that previously obtained in 
these islands in this respect. Whether title was granted in these 
eases to low water mark or not, we need not say. For it was 
not shown, nor was any attempt made to show, that the defend- 
ants were in possession between high and low water mark, and 
hence no recovery could be had of that strip. Possibly even if 
it had been shown that they were in possession of that strip, 
ejectment would lie, if the plaintiff owned to high water mark, 
even though he did not own to low water mark, considering 
his special privileges in the shore in front of his land and the 
defendants’ want of an exclusive right of occupancy. The order 
of nonsuit was clearly erroneous if the plaintiff owned to high- 
water mark only. Most of the land sued for and all that was 
sought to be recovered at the trial is above high-water mark. 


The Bates land, covered by the deed from the King, was 
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part of the Crown lands. But at that time the Crown lands 
were alienable by the King. Estate of Kamehameha IV, 2 
Haw. 715. 


If the plaintiffs predecessors in title owned to high water 
mark, the plaintiff now owns to high water mark although that 
is now, owing to accretion, much farther out than it was for- 
merly. Halstead v. Gay, 7 Haw. 587. 


What then do the titles cover? The Kalaeloa piece will be 
considered first. The description is substantially the same in 
both the Award and the Patent. It is in Hawaiian and may 
be translated thus: “Beginning at the West corner of this, 
adjoining the edge of the street (King Street) along the edge 
of the sea adjoining the land of Awaawa and stone wall and 
Hanamaikai, and running.” Then follow courses and distances 
and area. Thus there are two descriptions. One is by monu- 
ments, that is, King street on one side, the sea in front, the 
land of Awaawa and stone wall on the other side and the land 
of Hanamaikai in the rear. The other description is simply 
by courses and distances. There is no dispute as to what each 
of these descriptions means. The two descriptions were evi- 
dently meant to correspond or harmonize. The description by 
monuments would take the land. to the sea, that is, at least to 
high water mark. There is also a diagram on both Award and 
Patent, representing the land by heavy lines, leaving a space 
between the front line and the sea, inclosed at the ends with 
dotted lines, extensions of the two side lines, and with the word 
“beach” in this space. The names of the other monuments 
also appear on the diagram in their proper places. If the word 
“beach” on the diagram was used in its narrower sense as mean- 
ing the space between high and low water marks, the meaning 
contended for by defendants themselves, it is evident that the 
lower or front boundary as described was intended to be at least 
down to high water mark. The natural monument along the 
entire front boundary is given as the edge or shore of the sea. 
This of course would control courses, distances and area, in the 
absence of « clearly indicated intention to the contrary. The 
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description of this boundary is “ma kapa o ke kai,” that is, 
“along the edge of the sea,” similar to that of the first side, 
which is, “pili ma kapa o ke ala,” that is, “adjoining the edge 
of the street.” It is true, the boundaries of the other sides are 
described as, “pili ana me” instead of “pili ma,” but we do 
not see how a distinction material for the purposes of this case 
can be made in the meaning. The expression is the same for the 
sea and the street, and the diagram and description both show 
that the land runs to the street. The fact probably was that the 
description or survey by courses and distances was for conven- 
ience made of the land above what was popularly considered the 
beach, without any particular reference to where ordinary high 
water mark was; that the description by monuments showed 
what was actually intended to be covered, and that the diagram 
was an attempt to represent both these modes of description at 
the same time. It seems clear on the whole that the land was 
intended to go at least to high water mark. 


Two other questions are raised in regard to the Kalaeloa land. 
One is that whatever the Award and Patent passed to Kalaeloa, 
the deed from him to Pitman did not carry the part below the 
upper side of Front street. The description is first of a portion 
of the Kalaeloa land by monuments, courses and distances. It 
begins at the corner of King and Front streets and runs along 
Front street to a certain point and then up and around to the 
point of beginning, and then adds, “with the right of extension 
to low water mark saving and excepting the necessary width of 
road way.” The road way excepted was Front street. It is con- 
tended that the grant of the “right of extension to low water 
mark” was a grant at most of an easement. The word “exten- 
sion” would seem to imply that the right granted in this clause 
was of the same kind as that granted in the previous clause, that 
is, a fee simple. The exception of “the necessary width of 
roadway” also tends to show that something more than an ease- 
ment was intended to be granted. There is nothing to indicate 
that Kalaeloa claimed or supposed he had any particular ease- 
ment in the lower land. He had the fee, and, having the fee, he 
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no doubt intended to grant it. The clause should be construed, 
if possible, as having some meaning, or so as to be given effect. 
There is no easement that can be assigned to it. It must have 
meant the fee, as the word “extension” indicates. It is true a 
better way of drawing the deed might easily be suggested, but 
that is true of most documents that become subjects of litigation. 
A clause is not to be rejected merely on the theory that if it was 
intended to have a particular meaning it might better have been 
expressed in some other way. The method of expression employ- 
ed was very likely due to the peculiar method of description in 
the Award and Patent and the special features of the land. In 
Dillingham v. Roberts, 75 Me. 469, the words “including all 
the privilege of the shore to low water mark,” added to a spe- 
cific description to high water mark, was held to carry the fee 
to low water mark. 

It is further contended in regard to the Kalaeloa land that 
the rights of Pitman, if he had any, in the land below Front 
street under his deed from Kalaeloa, did not pass to the plaintiff, 
for the reason that they had already passed from Pitman under 
a previous deed made in 1861 by him to one Thomas Spencer. 
This deed to Spencer covered several pieces of land, one of 
which was a portion of the Kalaeloa land other than the portion 
claimed by the plaintiff. The only words in that deed under 
which it is contended that the land below Front street passed 
to Spencer are “with the appurtenances thereof” in the 
habendum clause. As a rule land cannot be appurtenant to 
land. This rule may have some exceptions, but even if the 
present case could be one of them, the evidence was clearly not 
sufficient to show that the lower Jand was so used in connection 
with the portion of the upper land conveyed to Spencer as to 
require the court to hold as matter of law that it passed as a 
mere appurtenance of it. 

Turning now to the Bates land, the question is one of greater 
difficulty. In the deed from the King this land is described by 
courses and distances and, except the front line, by monuments. 
Then follow these words: “And also the sea beach in front of 
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the same down to low water mark.” The defendants contend 
that the word “beach” was used here in its narrower legal sense 
as meaning the area between high and low water marks, and that 
parol evidence is inadmissible to show that it was used in a 
broader popular sense as including more or less land above high 
water mark according to the circumstances. They contend that 
the intention was to convey two distinct pieces of land, with a 
strip between remaining in the grantor, there being a strip be- 
tween high water mark and the front line of the part more 
specifically described in the deed. 

A word may be used in a deed in almost any sense, and if it 
appears in a proper way that the intention was to use a word 
in any particular sense, whether a technical sense or a popular 
sense or a sense in which the word is not used at all by others, 
the court will give it the intended meaning. It is immaterial 
whether the parties used it in a wrong sense by mistake or con- 
sent. If the intention can be ascertained in a legal manner, it 
will be given effect. Of course the expressed intention cannot 
be controlled by proof of a different actual intention. Ordin- 
arily a word is given its ordinary meaning. But if the deed 
itself shows it to have been used in some other sense, it will be 
so construed. If the deed does not show that, still it may be 
shown by poral evidence that the word was used in a particular 
sense in a particular trade or locality, in which case the court 
will so construe it, on the presumption that the parties under 
the circumstances used the word in that sense, And in the 
absence of any showing of a special sense by the deed or by 
special custom or usage, parol evidence is admissible to explain 
the meaning if there is a latent ambiguity. f 

Now, the word “beach” undoubtedly is used in a broader 
popular sense as well as in a narrower legal sense. Every one 
knows this. The former use is probably the more common of 
the two in ordinary speech. Defendants contend that the word 
“beach” is synonymous with “shore,” and yet in Mather v. 
Chapman, 40 Conn. 382, under a deed of certain land reserv- 
ing the privilege of piling up sea-manure “on the shore,” the 
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court held that the shore was the upland above high water mark. 
The defendants had argued in that case, much as the defend- 
ants argue here, that the word “shore” had a definite and inflex- 
ible meaning in law, denoting the space between high and low 
water marks, and cited the same authorities to a large extent. 

There is nothing to prevent the parties using the word in its 
more popular sense if they so desire. Naturally the courts con- 
strue it in its narrower legal sense. The cases in which such 
construction is given are mostly cases in which the beach is 
designated as a boundary. In such cases, of course, as, for 
instance, when land or a boundary is described as running to or 
along the beach, the narrower meaning has to be followed gen- 
erally for certainty. Otherwise it would in many cases be im- 
possible to say where the inner line of the beach was. But when, 
as in this case, there is a grant of the beach itself in addition to 
a grant of land above the beach, or, as in the Connecticut case 
just cited, there is granted or reserved a right to do something 
on the beach, there is not the same necessity for a strict con- 
struction. 

In the present case there are indications in the deed itself that 
the broader meaning was intended. Other land was granted and 
the beach “in front of the same.” This expression, like the 
word beach, is used in two senses. It might mean anywhere in 
front, even though there were a strip between, but presumably 
it means immediately in front, that is, adjoining. In other 
words, the phrase “in front of” tends to show that the word 
“beach” was intended to cover all up to the particularly des- 
cribed land. The words “down to low water mark” point in the 
same direction. They seem to indicate that the word “beach” 
was not used in a strictly legal sense as necessarily in itself cov- 
ering just the area between high and low water marks, no more 
and no less. 

The natural construction, looking at the deed alone, would 
be that the particularly described land extended to high water 
mark and that the additional clause carried the grant down to 
low water mark. There is no patent ambiguity. But when an 
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attempt is made to apply the description to the land, a latent 
ambiguity appears. There is found a strip between high water 
mark and the lower particularly described boundary. This, 
especially in connection with the phrases “in front of the same” 
and “down to low water mark,” gives rise to the question 
whether the word “beach” was not used in its broader sense. 
This question arising by evidence aliunde may be determined 
by evidence aliunde. 

The grantor owned the whole strip and under the same title 
as the part particularly described. The area between that part 
and high water mark was not very extensive and was of little 
value and was closely connected with the upper part in use. 
There was no apparent reason why the whole should not be con- 
veyed. There was apparently much reason why it should be. 
It does not seem natural that the space between high and low 
water mark alone should be conveyed leaving the strip betwven 
in the grantor. For what purpose would that space alone be 
granted? The fact that there was a roadway in front of the 
upper part may account for the separate description of the two 
parts. The lower boundary of the upper part, according to the 
defendants’ own contention, was intended to run along the road- 
way as it was at that time. Then, again, there was testimony 
tending to show that this broader construction was placed upon 
the deed by the parties at the time, as shown by their acts. 
There was testimony, for instance, tending to show that posses- 
sion was taken and held in accordance with that constri tion 
without question. There was more or less testimony as tu just 
where high water mark was at the time of the deed from the 
King, but it will hardly be necessary to go into that at length 
now. Apparently at that time there was an earth bank against 
which the sea washed, which was in places above the presert 
lower side of Front street, and sometimes in very stormy weather 
the sea washed over it in places. 

From what has been said, it is clear not only that the word 
“beach” might have been used in its broader sense, but that 
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there is much reason to believe that it was used in that sense, 
and that the trial Judge erred in directing a nonsuit. 

The exception to the order of nonsuit is sustained and a new 
trial is ordered in each case. 

J. A. Magoon, T. I. Dillon, Holmes & Stanley, and Smith 
& Parsons for the plaintiff. 

Kinney, Ballou & McClanahan for the defendants. 


MAKAIO v. ADAMU and ALBERT HORNER. 
AppEAL From Crrcurt Juper, First Crrcurr. 
Susmitrep Ocroser 6, 1902. Decipep Octoser 14, 1902. 


Frear, C.J., GALBRAITH AnD Perry, JJ. 


A notice of “intention to appeal” is not a notice of appeal within the 
meaning of Section 1, Act 40, Laws of 1898. 


OPINION OF THE COURT BY PERRY, J. 


This is a suit in equity for the foreclosure of a mortgage. A 
decree dismissing the bill was filed on May 9, 1902. On May 
14, 1902, a paper reading, under the title of the court and 
cause, as follows, was filed by the attorneys for the complainant: 

“Notice of Appeal. 

“Now comes Makaio, petitioner in the above entitled cause, 
through his attorneys, Andrews, Peters & Andrade, and hereby 
gives notice of his intention to appeal this cause from the decree 
of the Honorable Judge Robinson, dated the 8th day of Mav, 
1902.” On the day following, another instrument was filed for 
the defendant entitled, “Appeal,” and reading: “Now comes 
Makaio, petitioner in the above entitled cause, through his attor- 
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neys, Andrews, Peters & Andrade, and hereby appeals this 
cause to the Supreme Court of the Territory of Hawaii from 
the decree of the Honorable Judge Robinson dated the 8th day 
of May, 1902.” 

The instrument last recited cannot, it is clear, operate as an 
appeal because it was not filed within the time prescribed by 
law, and, for the same reason, it cannot be regarded as an amend- 
ment of the first instrument. Is the paper filed on the 14th a 
sufficient notice of appeal within the meaning of the statute? 
We think that it is not. The statute on the subject (Section 1 
of Act 40 of the Laws of 1898) says that “Appeals shall be 
allowed from all * * * decrees of Circuit Judges in 
Chambers, to the Supreme Court, * * * whenever the party 
appealing shall file notice of his appeal within five days” after 
the filing of the decree appealed from, and upon complying with 
certain other requisites. The statute contemplates the giving 
of notice that an appeal has been taken or, at least, that it is 
being taken concurrently with the giving of the notice. It is 
not sufficient to notify the opponent that the party will appeal 
or intends to appeal. A notice of intention to appeal is not a 
notice of appeal. See Simpson v. Ogg, 1 Pac. (Nev.) 827 and 
Parker v. Denny, 7 Pac. (Wash.) 892. The notice under con- 
sideration is defective in other respects but whether fatally so 
we need not say. 

The motion to dismiss the appeal is granted. 

L. Andrews and F. Andrade for complainant. 

Kinney, Ballou & McClanahan and S. H. Derby for re- 
spondent A. Horner. 
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IN THE MATTER OF THE GUARDIANSHIP OF 
REBECCA PANEE HUMEKU, a Spendthrift. 


APPEAL FROM Circuit Jupex, Frest Crrcurr. 
SUBMITTED JULY 28, 1902. Dectpep Ocroser 16, 1902. 


Frear, C.J., GALBRAITH anD Perry, JJ. 


After an adjudication by a court of competent jurisdiction that a per- 
son is a spendthrift within the meaning of the law and the appoint- 
ment of a guardian, the presumption is that the necessity for the 
guardianship continues until the contrary is shown. 


Upon the evidence in the present case, held, that this presumption has 
not been rebutted. 


OPINION OF THE COURT BY PERRY, J. 


On April 14, 1893, Rebecca Panee Humeku was adjudged a 
spendthrift by a Circuit Judge sitting in Probate and J. A. 
Magoon was appointed guardian of her person and estate. Mr. 
Magoon has ever since that date acted as such guardian. On 
September 3, 1901, the ward filed an application for a termina- 
tion of the guardianship and discharge of the guardian, the 
main averments being that she was not, at the time of the adjudi- 
cation just referred to, and has never been a drunkard either 
within the meaning of Section 1965 of the Civil Laws, under 
which the Probate Court acted, or at all, and that she “is now 
and ever has been sober and sensible and competent to manage 
her own estate and expend prudently the income thereof and 
that she needs no guardian of her property or her person.” The 
application, in other words, seems to be based upon two grounds, 
(a) that the adjudication should not have been made and (b) 
that the guardianship, even if originally necessary, is no longer 
necessary. The application does not, however, pray for an or- 
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der setting aside the original adjudication unless such prayer is 
to be regarded as included in that for general relief. After 
hearing, the Cireuit Judge granted a decree terminating the 
guardianship. From that decree the present appeal is brought 
by the guardian. 

If the ward intended by her application to ask for an order 
setting aside the original adjudication, such prayer, made eight 
vears after the order attacked, comes, at least, with but little 
force. The objections urged by counsel to the order of April, 
1893, are, we think, not well founded. It was competent for the 
ward, who was of age and not insane, to waive, as she did, ser- 
vice of summons and the fourteen days notice provided for by 
Section 1966 of the Civil Laws, to join in the petition for the 
appointment of Magoon, and to consent to an immediate hear- 
ing. The Probate Court had jurisdiction. The petition was 
not verified or filed after the hearing, as claimed by counsel. 
As we read the record, such verification and filing took place 
on the thirteenth, while the hearing was had and adjudication 
made on the fourteenth, of April, 1893. The averment that 
Rebecca “through excessive drinking and idleness is spending, 
wasting and lessening her estate so that she will thereby expose 
herself to want and destitution and suffering”, follows the lan- 
guage of Section 1965 and is a sufficient statement of the “facts 
and circumstances of the case” within the meaning of that sec- 
tion, and, if found to be true, sufficient to authorize an order of 
guardianship. 

Counsel also claims that the evidence adduced at the original 
hearing was insufficient to support the adjudication made. Upon 
the practical consent to and joinder in the petition endorsed 
thereon by Mrs. Humeku, the Probate Court might, perhaps, 
without other evidence, have properly made the order. How- 
ever that may be, we need only add, in the language used in 
the case entitled “Jn re Guardianship of Kalua Kapukini, a 
Spendthrift,” 12 Haw. 22, 25: “A full hearing was had, the 
spendthrift * * * was present, * * * and the Cir- 
cuit Judge in probate had full jurisdiction; evidence was then 
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taken but the reported evidence was meagre. The adjudica- 
tion * * * ag a spendthrift was by a court of competent 
jurisdiction after hearing, and it is not now open to the peti- 
tioner to have a re-opening and review of the proceedings and 
evidence had on the petition for the guardianship.” 

The contention that the petitioner was not a spendthrift at 
the date of the former decree, is not, it may be added, now 
available to the ward. It was abandoned by her at the hearing 
below. During a discussion, before the Circuit Judge, as to 
the admissibility of certain evidence offered by the guardian on 
the subject of whether or not the ward was in fact a spendthrift 
within the meaning of the law in April, 1893, her counsel said: 
“I think upon reflection I will take the responsibility of limit- 
ing my application to the proposition, I will take two years for 
safety, that she has been sober and sensible and competent to 
administer her own affairs. Counsel for petitioner admits that 
this application for discharge of the guardian and termination 
of the spendthrift trust is upon the fact that for two years last 
past the petitioner has not been a drunkard or a debauchee and 
has been and is competent to administer her own estate, to take 
charge of her own estate and any necessity which might have 
existud for the creation of this spendthrift trust originally has 
for two years last past ceased to exist and the continuance of 
the trust is no longer necessary.” That admission or abandon- 
ment of position was relied upon and acted upon by the guardian 
in the conduct of his portion of the case at the trial and cannot 
now be withdrawn or disregarded by the ward. 

Section 1975 of the Civil Laws provides that “the guardian 
of any * * * spendthrift may be discharged by any 
Judge of Probate, when it shall appear to him, on the applica- 
tion of the ward or otherwise, that such guardianship is no longer 
necessary.” The applicant claims that under this provision she 
is now entitled to a termination of the guardianship. 

The present petitioner having been adjudged, in 1893, a 
spendthrift within the meaning of the law, “the presumption is,” 
as held by this Court in the case of Kalua Kapukini, supra, 
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“that the necessity for the guardianship continues until the con- 
trary is shown, and the burden of proving that there is no 
reason now for its continuation is on the ward.” The ward in 
this case has not shown that the guardianship is no longer nec- 
essary. On the contrary, the evidence before us clearly shows 
that she had not prior to the filing of this application reformed 
as to her habits of drinking and that she was until then addicted 
to the excessive use of intoxicating liquors. It appears that in 
1898 she underwent a certain treatment, known as the Hagey 
Gold Cure, intended to cause the desire for alcoholic liquors to 
cease, and that for a period of about one year she abstained 
from the use of such liquors. Thereafter, however, as clearly 
shown by the evidence, she relapsed into her former habits and 
drank excessively. Upon the evidence, we are satisfied, further, 
that by reason of excessive drinking the applicant would, if the 
guardianship were terminated, so spend, waste and lessen her 
estate as to expose herself to want and suffering. The continu- 
ance of the guardianship is necessary. 

After the rendition of the decree appealed from, the ward 
signed an instrument purporting to be a conveyance and assign- 
ment of the greater portion of her property to a domestic cor- 
poration in trust to pay to her the net income for life and at her 
death to convey and assign the property to such person or per- 
sons as the grantor may designate by will, or, if she shall die in- 
testate, to certain named persons. Whether or not the execution 
of this instrument could under the circumstances operate av a 
valid conveyance or assignment as intended, we need not now 
decide. Let it be assumed that it does so operate. For the ward 
it is contended that this disposition of her property in itself 
shows that the guardianship is no longer necessary, within the 
meaning of the statute, because the ward has thereby fully pro- 
tected herself from want for the remainder of her life and 
placed the property beyond the power of herself or any one else 
to squander. We cannot so hold. If, as contended by the 
guardian, the deed and the trust thereby created are revocable 
at the will of the grantor, the ward, of course, is not in any 


GUARDIANSHIP OF HUMEKU. 417 


sense protected from her own improvidence. If, on the other 
hand, the deed and the trust are, as claimed for the ward, irre- 
vocable, still no protection is afforded. The principal of the 
property, under this view, has already been given away by the 
ward beyond recall, and nothing remains to her but the income; 
and if the guardianship 1s terminated and the ward left free to 
act as she pleases, there would be no reason in law to prevent 
her from absolutely selling the income also, in whole or in part, 
or, what is the same thing, her right to receive it. 

If the condition of the ward’s property and the income thereof 
are such as to warrant or require as a matter of justice the allow- 
ance to her or for her use of a larger sum at stated periods than 
she has hitherto received from the guardian, or if the guardian 
has been in any way remiss in the performance of his duty, 
those are matters which may be adjusted or remedied by the 
Circuit Judge in Probate upon proper application. 

The decree appealed from is reversed and the cause remanded 
to the Circuit Judge for the entry of a decree denying the pres- 
ent application and for such further proceedings as may be 
proper. 

Thomas Fitch for the ward. 

J. A. Magoon, guardian, in person. 


CONCURRING OPINION OF GALBRAITH, J. 


While I do not view this statute authorizing the appointment 
of a guardian for a spendthrift, with any degree of pride, I am 
not prepared to state that it does not answer a necessity and 
perform a useful purpose in this Territory. 

A number of inferences may be made from the record in this 
ease among which may be enumerated the following, to wit, (1) 
that the ward is a person without business capacity or a proper 
sense of the value of money or property; (2) that she has a 
well developed taste for strong drink and a disposition to gratify 
it on slight provocation; (8) that she is a spendthrift within the 
terms of the statute; (4) that there are a number of persons 
who are willing to assist her in the management and dissipation 
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of her estate; (5) that the estate has been prudently managed 
by the guardian and no satisfactory reason given for the ter- 
mination of the guardianship; (6) that the interest of the ward 
and her estate demand that the guardianship should continue 
under the protection of the probate court; (7) that while the 
ward has not been provided with a house in keeping with the 
value of her estate this necessity can be as well met under the 
guardianship as by its termination. For these reasons I concur 
in the conclusion and judgment announced in the foregoing 
opinion. 


THOMAS MILNER HARRISON v. J. A. MAGOON, F. 
B. McSTOCKER, L. C. ABLES, DOROTHEA EMER- 
SON (nee Lamb), T. E. COWART, J. H. KIRK- 
PATRICK, A. E. POWTER, J. WOLFENDEN and 
GEO. D. MOORE. 


Eacrrtions FROM Crrcurr Courr, First Crecurt. 
SUBMITTED Jung 9, 1902. Decipep Ocroper 22, 1902. 


Frear, C.J., GALBRAITH AND Perry, JJ. 


A partner may represent and bind the partnership and its other mem- 
bers in matters within the scope of the partnership business. 

A partnership was formed for the purpose of engaging “in the business 
of administering the formulas known as the Hagey Gold Cure, 
and in the establishment and disposition of Institutes for the pur- 
pose of administering said formulas.” The articles also contained 
clauses prohibiting any of the partners from creating any liability 
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on behalf of the company, providing for the contribution by the 
partners to a fund for the establishment and maintenance of in- 
stitutes, and reciting that the members would not be bound for aay 
debts and obligations incurred otherwise. Held, that, assuming 
that it was within the power of a partner to sell or dispose of the 
right to establish and conduct institutes in certain portions of the 
field owned by the partnership, nevertheless no partner as such 
had authority, in making such a sale, to bind the other partners 
by a contract to guarantee to the extent of £2000 satisfaction 
with the Hagey business and thus create a liability to pay that 
amount in case of dissatisfaction. 


A partner has no authority as such to form a new partnership to in- 
clude within its membership the original partnership or its mem- 
bers. 


A power of attorney authorized the agent to act for the principal “in 
all matters connected with the A. P. & I. H. Co. and for that pur- 
pose to establish institutes and to sell the medicines compounded 
under the formulas belonging to the company; to sell and dispose 
of the said formulas in the district where he may be operating; 
and to do and perform all other acts and things that may be neces- 
sary and proper in the prosecution of the business of the said 
company”. Held, that no authority was by this instrument granted 
to the agent to form a new partnership including within its mem- 
bership the original association or its members. 


General words in a power of attorney must be construed with reference 
to the specified objects to be accomplished. 


Where a principal accepts the benefits of an unauthorized act of an 
agent with knowledge, actual or constructive, of all the material 
facts, he is deemed to have ratified the act and is bound thereby: 
but if the acceptance be in ignorance or under misapprehension 
of any of the essential circumstances relating to the transaction, 
this will absolve the principal from all liability by reason of any 
supposed assent to the previously unauthorized act of the agent. 

A cancellation of one agreement is a good consideration for the execu- 
tion of another. 


It is a sufficient consideration for an agreement that the party claim- 
ing a benefit thereunder caused to be executed a release of an 
encumbrance standing against the property of the other party. 
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OPINION OF THE COURT BY PERRY, J. 


On April 10, 1897, the parties named as defendants in this 
action, excepting only J. Wolfenden, associated themselves as 
¢o-partners under the firm name of The African, Pacific and 
Indian Ilagey Company, “in the business”, as recited in the 
articles, “of administering the formulas known as the Hagev 
Gold Cure, and in the establishment and disposition of Institutes 
for the purpose of administering said formulas.” 
portions of the agreement are here inserted: 

“The territory through which the operations of this Company 
will extend are the Islands of the Pacific and Indian Oceans, 
and the Continent of Africa, exclusive of the Hawaiian Islands. 


Other material 


“The capital stock of this co-partnership shall consist of One 
Ifundred and five thousand (105,000) dollars to be owned in the 
following proportions: T. E. Cowart 31740 dollars, J. IL Kirk- 
patrick 31740 dollars, A. E. Powter 11458 dollars, Geo. D. 
Moore 2062 dollars, J. A. Magoon 12500 dollars, F. B. Me- 
Stocker 5000 dollars, L. C. Ables 8000 dollars, Dorothea Lamb 

2500 dollars. * * 

“That T. E. Ci T IL. Kirkpatrick and L. C. Ables, shall 
at all times during the continuance of this partnership give their 
attendance and to the best of their skill and power exert theni- 
selves for the joint interest, profit and benefit of the partnership, 
and for such services they shall receive a salary of two hundred 
(200) dollars per month for each and every month as long as the 
said business is profitable, to be paid ont of the proceeds of the 
business after the running expenses have been deducted. It is 
understood and agrecd that there shall be no personal liability 
of any of the partners for the payment of these salaries. 

“That all net profits shall be divided between the partners 
in proportion to the amount of capital stock of each, and that 
said co-partners shall bear and sustain all expenses and losses in 
accordance with the proportional share that cach may hold. 

* * * 

“That the said partners mutually agree to and with cach other 
that during the continuance of the said partnership, none of 
them will give or endorse any note, or create any liability on 
behalf of the company. 

“Tt is hereby expressly agreed and understood by the parties 
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to this agreement that a fund necessary for the establishment 
and maintenance of the Institutes in the territory before referred 
to, shall be placed in the hands of the said T. E Cowart, J. IL. 
Kirkpatrick, and L. C. Ables, and that the members of this 
Company are not bound for any debts and obligations incurred 
otherwise. * * * 

“The interest of the partners is to be pooled, that is, no one 
partner can dispose of his interest or any part thereof without 
the consent of all the other partners thereto obtained in writ- 
ing.” 

The powers of attorney were executed on the same day, one 
by J. A. Magoon and Dorothea Lamb to T. E. Cowart and J. IL. 
Kirkpatrick and the other by McStocker to bles, the two being, 
as to grant of powers, the same in form. That signed by Me- 
Stocker read in part as follows: “I * * * do hereby make, 
constitute and appoint I. C. Ables * * * my true and 
lawful attorney in my name, place and stead to act for me in 
all matters connceted with the African, Pacifice and Indian 
JIagey Company and for that purpose to establish Institutes 
and to sell the medicines compounded under the formulas be- 
longing to the company; to sell and dispose of the said formulas 
in the district where he may be operating: and to do and per- 
form all other acts and things that may be necessary and proper 
in the prosecution of the business of the said company.” 

Cowart, Kirkpatrick and Ables proceeded to New Zealand 
and Australia. On October 1, 1897, the contract with Harrison 
and Gilmore now sued on and which is reported at length in the 
opinion filed on demurrer in this case (see 13 Iaw. 339), was 
executed. Thereafter [[arrison and Gilmore went to Tasmania 
for the purpose of establishing an institute and after remaining 
there some time the former gave notice that he was dissatisfied 
with the condition of the business and later brought this action. 
The case comes now to this court on 160 exceptions noted during 
the proceedings in the trial court. 

One of the questions presented is whether or not Cowart, 
Kirkpatrick and Ables had authority to execute, as they pur- 
ported to do, on behalf of Magoon, Mrs. Emerson and Mce- 
Stocker, the contract sued on, either as partners in the A. P. 
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& I. H. Co. or as attorneys-in-fact under the powers of attornev 
above quoted. At this point it may be observed that at the trial 
undisputed evidence showed that Harrison had, before entering 
into the agreement, full knowledge of the provisions of the 
original articles of association of the A. P. & I. H. Co. and 
of the powers of attorney and that he therefore dealt with the 
partners and agents at his risk and is bound by such limitations 
as are set forth in those instruments. 


First, as to the articles of association. In acting under these 
alone, the partners in Australia would have the right, ordinarilv 
possessed by partners, to represent and bind the partnership and 
its absent members in matters within the scope of the partner- 
ship business. A part of the business was stated by the agree- 
ment to be the “establishment and disposition of Institutes” 
for the purpose of administering the formulas. This might per- 
haps include within it the power to scll or dispose of the right to 
establish and conduct institutes in certain portions of the field 
owned by the company,—the right, as it has been termed in 
argument, to sell territory. In view, however, of the other and 
specific terms of the articles prohibiting any of the partners 
from creating any liability on behalf of the company, providing 
for a fund for the establishment and maintenance of the in- 
stitutes and reciting that the members would not be bound for 
any debts and obligations incurred otherwise, we are of the 
opinion that no partner as such had authority to bind the other 
partners by a contract to guarantee to the extent of 2000£ 
satisfaction with the Hagey business and thus create a liability 
to pay that amount in case of dissatisfaction. Moreover, the 
transaction with Harrison and Gilmore was in reality the 
attempted creation of a new partnership intended to include 
within its membership the A. P. & I. H. Co. or its members 
individually. Neither under the general Jaw concerning part- 
nerships nor under the provisions of this contract could a partner 
enter into such a transaction and bind absent partners thereby. 

Counsel for the plaintiff contends that the provision that 
“said co-partners shall bear and sustain all expenses and losses 
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in accordance with the proportional share” (of the capital stock) 
“that each may hold”, contradicts and renders meaningless the 
clause “that the members of this company are not bound for 
any debts and obligations incurred otherwise.” We do not 
think so. The two can be construed consistently with each other. 
It was provided in the agreement that a fund necessary for the 
institutes should be placed in the hands of the partners who were 
to have the actual and active management of the business. The 
clause as to expenses and losses supplemented this by indicating 
in what proportions the fund was to be made up and by declaring 
that in the event of a loss, total or partial, the members should 
suffer in the same proportions. It was entirely consistent with 
this to provide that beyond this the managers should not look to 
the absent members, as also that they should not give or endorse 
any note or create any liability on behalf of the company. In 
the matter of the salaries of the managers the provision was the 
same. ‘Those officers, it was agreed must look to the profits of 
the business, and not to the members, for their compensation. 
Throughout the instrument the intent is clearly apparent to con- 
fine expenditures to the sum contributed by the members and 
to the profits of the business, and to fully protect the partners 
from any other outlay or liability. 


The powers of attorney granted, in our opinion, little, if any, 
power not already possessed by the agents as partners. The 
agents as partners had authority to “establish institutes”, “to 
sell the medicines compounded under the formulas belonging to 
the company” and “to sell and dispose of the said formulas in 
the district” where they might be operating. These are the 
only powers specifically named. Assuming that, as seems to 
be held by some authorities, the power to sell includes the power 
to sell on approval and, consequently, in this case, the power to 
guarantee satisfaction, still no authority was conferred by the 
letters of attorney to form a new partnership with either the A. 
P. & I. H. Co. or its members as partners therein, and that, as 
already stated, is what was done in the contract under considera- 
tion. In the letters, immediately following the specific grants 
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already referred to, is this: “and to do and perform all other acts 
and things that may be necessary and proper in the prosecution 
of the business of the said company”. To make the original 
partnership a partner or its members partners in a new partner- 
ship with others is not an act “in the prosecution of the business 
of the company.” As to the general words in the instruments, 
they “must be construed with reference to the specified objects 
to be accomplished”. Born v. Simmons, 36 S. E. 956. See also 
Luke v. Grigg, 30 N. W. 170; Cambell v. Association, 163 Pa. 
St. 609. In our opinion, the contract sued on was unauthorized 
either by the articles of association of the A. P. & I. H. Co. 
or by the powers of attorney and consequently was not binding 
on Magoon, McStocker or Mrs. Emerson unless ratified. 


Instructions in conformity with this view of the law were 
requested by the defendants and refused by the court. The 
charge of the court was evidently based on the theory that the 
execution of the contract sued on may have been within the 
scope of the business of the A. P. & I. H. Co. and that, if it 
was, it was authorized by the articles of association and by the 
powers of attorney and all the defendants would be bound 
thereby. Giving some definitions on the subject of “the scope 
of the partnership business”, and also instructions as to the or- 
dinarv powers of partners, the presiding judge submitted to the 
jury the question of whether or not the execution of the contract 
was within such scope and therefore authorized. The verdict 
was for the plaintiff against all of the defendants. Whether the 
jury found that the contract was authorized by the articles or 
by the powers of attorney, or that it was not so authorized origi- 
nally but was subsequently ratified, it is impossible for us to sav; 
it may have been the former. The error was prejudicial. 

The rule is well settled that where a principal accepts the 
benefits of an unauthorized act of an agent with knowledge, 
actual or constructive, of all the material facts, he is deemed 
to have ratified the act and is bound thereby; but if the accept- 
ance be in ignorance or under misapprehension of any of the 
essential circumstances relating to the transaction, this will 
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absolve the principal from all liability by reason of any sup- 
posed assent to the previously unauthorized act of the agent. 

Several exceptions were noted to the exclusion of certain let- 
ters offered in evidence by the defendants, which letters it is 
claimed would tend to show diligent inquiry and repudiation by 
some of the defendants of the acts of Cowart, Kirkpatrick and 
Ables. As to the correctness of these rulings no opinion need 
be expressed, for the questions may not arise on a new trial, or, if 
they do, they may arise under different circumstances. So, also, 
as to the sufficiency of the evidence adduced to support a finding 
of ratification and as to the correctness of the instructions given 
on the subject of ratification and, thereunder, of actual and of 
constructive knowledge. The evidence, the finding of the jury, 
and the instructions may each or all be different at the new 
trial. 

If demand and tender before commencing the action were 
necessary, these were sufficiently shown. There was evidence 
tending to prove that at the time notice of dissatisfaction was 
given demand was made by Harrison upon Kirkpatrick to the 
effect that Harrison “wanted according to the contract, stock 
of the market value of 2000£” and that the partner named asked 
Harrison to write him a letter stating his best terms of settle- 
ment. Such a demand, we held on demurrer, was in effect “a 
demand accompanied by an offer to give in exchange his” (Har- 
rison’s) “intangible interest” in the Tasmania partnership. So 
far as an offer or tender of his intangible interest is concerned, 
the plaintiff, if he made the demand in those terms, did all that 
by the terms of the contract he was required to do in order to 
become entitled to the relief demanded. 13 Haw. 349. 

Notice to and demand upon Kirkpatrick was sufficient 
notice to and demand upon all of the other members of the A. 
P. & I. H. Co., provided they all executed or subsequently rati- 
fied the Tasmania agreement. The promise contained in par- 
agraph 4 sued on, was that “the company” would deliver the 
stock. The parties jointly and severally undertook that they as 
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partners of the company would do this. If, then, they can be 
held jointly, notice to one would be notice to all. 

The fact, if fact it was, that prior to leaving for Tasmania 
Harrison was dissatisfied with the instructions given him as to 
the conduct of an institute, while it was evidence from which 
the jury might infer or find a lack of bona fide dissatisfaction 
with the condition of the partnership business in Tasmania, 
would not necessarily show bad faith. Harrison might have 
been dissatisfied with the instructions and yet be bona fide dis- 
satisfied, after due trial, with the condition of the business. So, 
too, it was not improper for plaintiff to seek the advice of counsel 
as to his rights in the premises. If in consequence of such 
advice he proceeded to Tasmania to make an attempt to estab- 
lish the business, that would not prevent his recovering provided 
always that the attempt and his subsequent dissatisfaction were 
both in good faith. The question was one to be determined by 
the jury upon all of the evidence adduced. 

Two agreements, covering the same subject-matter but differ- 
ing in some respects from that sued on, were signed before that 
of October 1st was executed. It is claimed that that of October 
1st was without consideration. As to this we simply observe that 
the cancellation of one agreement may be good consideration for 
the execution of another, and also that if, as testified to by plain- 
tiff, the consideration given by him for the second agreement 
was the sale and assignment of certain leases and sheep, subject 
to an outstanding encumbrance, and if, in order to obtain the 
third agreement, he caused the encumbrance to be cancelled or 
released, that would be sufficient consideration for the third 
agreement. 

The remaining questions raised by the exceptions are such 
as may not arise upon a new trial. 

The verdict is set aside and a new trial is ordered. 

Robertson & Wilder for plaintiff. 

Kinney, Ballou & McClanahan, J. A. Magoon and J. Light- 
foot for defendants. 
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B. L. JONES v. J. K. PETERSEN. 


APPEAL rROM Circurr Jenaer, Fourra Circuit. 


SUBMITTED OCTOBER 6, 1902. Deciprp Ocroger 25, 1902. 


Frear, C.J., GALBRAITH AND Perry, JJ. 


Equity will not compel nugatory acts, as, for instance, the specific 
performance of a contract to convey when the vendor has no title, 
although it may compel performance in part, when possible, and 
give compensation for the deficiency. 


Quere, whether equity should compel performance of a contract to 
assign a lease, if the lessor refuses to consent to the assignment 
and the lease by its terms is not assignable without such consent, 
but, semble, the burden of showing such refusal is upon the 
defendant. 


But a lessee’s contract to “sell and relinquish al) claims and deeds” 
to the land is not a contract to make a valid assignment or to 
obtain the lessor’s consent, but is a contract to release or convey 
the lessee’s right, title and interest, and may be enforced, the 
assignee taking his chances upon obtaining the lessor’s consent. 


OPINION OF THE COURT BY FREAR, C.J. 


This is an appeal from a decree in equity ordering the defend- 
ant to specifically perform a contract, the memorandum of which 
in writing signed by the party to be charged is as follows: 


“Hilo Hawaii, H. I., March 13, 1899. 
“This is a receipt to prove that I, J. K. Petersen, sell and re- 
linquish all claims and deeds to lots 261 and 278 in the District 
of Olaa, Island of Hawaii, to B. L. Jones for the sum of $500.00 
five hundred dollars, and which I receive $50.00 cash to bind 
the sale, and $450.00 four hundred and fifty dollars the bal- 
ance of purchase price when the deeds are transferred to the 

said B. L. Jones. 
(sig.) “J. K. Petersen.” 
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The defenses of fraud, inadequacy of consideration and in- 
definiteness in the form of the contract are abandoned, and the 
only defense now relied on is that the defendant has not and 
never had the ability to perform and consequently that a decree 
of performance would be nugatory. 


The defendant’s title to the land is that of a lessee under a 
right of purchase lease, dated April 1, 1898, for twenty-one 
years from the government, with the right to obtain a patent in 
fee at any time after three years provided he has made certain 
improvements and performed the conditions of the lease. See 
Civ. L., Secs. 239-248 One of the conditions of the lease is that 
the lessee “shall not assign his said interest under the said lease 
or any part thereof without the written consent of the Com- 
missioner of Public Lands (/d. Sce. 245), and “the violation of 
any of the foregoing conditions shall be sufficient cause for the 
Conunissioner, with the approval of the Governor, to take po=- 
session of the demised premises without notice, demand or pre- 
vious entry, and with or without Iegal process and thereby 
determine the estate created by such lease” (Id. Sec. 246), but 
the lessee may surrender his lease at any time if he has per- 
formed its conditions up to that time. Jd. Sec. 245. The lesser 
has not yet obtained a patent for the land. 

The Circuit Judge seems to have decreed specific perform- 
ance on the supposition that under the decision in Fishel v. 
Turner, 13 Haw. 392, valid assignments of such leases could 
be made and agreements therefor enforced irrespective of the 
statutory requirement of the Commissioner’s consent thereto, but 
obviously that was an unwarranted supposition. In that cave 
the agreement was not to assign the lease but to convey the land 
when the patent was obtained, and the suit was not brought 
until after the patent was obtained. But should not the decree 
be sustained on other grounds? 

The defendant’s contention is that he cannot make a valid 
assignment without the consent of the Commissioner, and that 
since, so far as appears, such consent has not been given, an 
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attempted assignment would be inoperative, and that equity does 
not compel nugatory acts. 


It is true equity will not as a rule compel a conveyance by 
one who has no title at all, but in general when a vendor has 
title to a portion but not to the whole of the subject matter, 
although he cannot compel performance by the purchaser, yet 
the latter may compel performance by him so far as possible, 
and have compensation for the deficiency. Fry, Sp. Per., Sees. 
1223 et seq. And sometimes the vendor is compelled to en- 
deavor to obtain a good title if he has contracted to convey one. 
See Welborn v. Sechrist , 88 N.C. 287. Whether these prin- 
ciples would apply in this case so as to justify an enforcement 
of specific performance if the contract were to make a good 
assignment of the lease and the estate thereby created, we need 
not say. But we may remark in passing that it does not appear 
that the consent of the Commissioner cannot be obtained or 
that any attempt has been made by the defendant to obtain it. 
Tt looks very much as if he did not want to obtain it. It would 
scem that the burden would be on him to show that he could 
not obtain it. Borden v. Curtis, 46 N. J. Eq. 468. Plaintiff’s 
counsel say in their brief that the Commissioner has informed 
them that he consents to such assignments almost as a matter 
of course and would consent to this assignment upon proper 
application, but there is no evidence on this point. 

As we construe it, the contract was not to make a good 
assignment of the lease and the term but to give up to the plain- 
tiff all the defendant’s interest therein or rather claim thereto. 
The words are, “sell and relinquish all claims and deeds” to the 
lots in question. This was not an undertaking to obtain the 
consent of the Commissioner or to pass a good title. It was 
rather in the nature of an agreement to release and quitclaim. 
In such cases even the purchaser cannot set up defectiveness of 
title. Fry, Sp. Per., Secs. 857, 1287. Much less should the 
vendor be permitted to set up deficiencies in his own title. In 
this case, the circumstances were all known to both parties. 
They knew what they were doing. Whether this was the con- 
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struction placed upon the contract by the plaintiff and the 
Judge below is perhaps not altogether clear. The prayer of the 
bill in this respect was that the “defendant be directed and re- 
quired to make, execute and deliver to plaintiff a good and suf- 
ficient deed or assignment of his interest in said land”, &., and 
for other relief, &c., and the decree was that the defendant “ex- 
ecute and deliver to the plaintiff, B. L. Jones, a good and suf- 
ficient deed of conveyance, conveying all his right, title and 
interest in and to said land and make an assignment of his right 
of purchase lease”, &c. If this means a deed good and suf- 
ficient in form releasing defendant’s claims, or his right, title 
and interest, we see no objection to it. If it means a deed con- 
veying a good title not subject to forfeiture, in other words, 
that the defendant must procure the consent of the Commis- 
sioner, it goes too far. By the terms of the decree, however, the 
form of the deed was to be settled by the Judge, and we will 
presume that he will settle it in accordance with the views here 
set forth. 

The only case cited contra by the defendant that need be 
specially noticed is that of Hurlbut v. Kantzler, 112 Ill. 482. 
That is distinguishable from this in several respects. For 
instance, in that case the contract was to sell the lease and not 
merely the lessee’s claims and the lessor not only would not but 
could not consent to the assignment, for not only had it ex- 
pressly refused to consent, but the lease had been surrendered 
and a new lease for a different term had been executed to other 
parties. 

The defendant here contracted to relinquish his claims to the 
plaintiff and if the latter is satisfied with a release of those 
claims on the faith that he himself can obtain the Commis- 
sioner’s consent, we do not see why the defendant should object. 

The decree is affirmed on the theory that it requires the de- 
fendant to do what he agreed to do, that is, merely release his 
interest or claims, and so far only on this point. No objection is 
made to the other terms of the decree. The case is remitted i0 
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the Circuit Judge for such further proceedings as may be 
necessary, consistent with this opinion. 

Wise & Ross for plaintiff. 

Smith & Parsons for defendant. 


TOMIKAWA v. GAMA. 
APPEAL FROM Crrcurr Juper, Fourru Circuit. 
SUBMITTED OCTOBER 6, 1902. Derciwep Ocroser 31, 1902. 


Frear, C.J., GatBrairH and Perry, JJ. 


Chapter 64 of the Civil Laws of 1897, relating to Stamp Duties, is not 
inconsistent with the provisions of Section 8 of Article 1 of the 
Constitution of the United States and was continued in force by 
the Organic Act. 


The item in the schedule of that chapter relating to stamps on deeds 
does not provide for unequal taxation and is not invalid. 


A decree in equity required the respondent to give to the complainant 
a good and sufficient deed of certain land. Held, that the giving 
of an unstamped deed was not a full compliance with the decree. 


OPINIO] OF THE COURT BY PERRY, J. 
(Galbraith, J., dissenting.) 


This is a suit in equity for the specific performance of a con- 
tract to sell and convey land. After the entry of a decree grant- 
ing the relief prayed for, the respondent in obedience to such 
decree, executed, acknowledged and filed a deed as to the form of 
which no objection is made. The respondent, however, failed 
and refused to stamp the deed as provided by Chapter 64 of the 
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Civil Laws of 1897. The complainant thereupon moved for an 
order requiring the respondent to file “a good and sufficient 
deed whieh shall conform to the contract between the parties 
hereto and the final decree of this court made in this cause,” 
claiming that an unstamped deed was not a sufficient compliance 
with the contract or decree. The court below denied the motion, 
holding, as we understand its written opinion on file, that our 
territorial legislature has no power to pass a law providing for 
the imposition or collection of stamp duties, that under Section 
8 of Article 1 of the Constitution all duties must be “uniform 
throughout the United States”, that if our statute is permitted 
to stand the stamp laws will not be uniform throughout the 
United States, that the enactment of such legislation is by the 
Constitution reserved exclusively to Congress and that therefore 
Chapter 64 of the Civil Laws is unconstitutional and void. 
Chapter 64 was not specifically repealed by the Organic Act, 
although Chapter 65 immediately following it, relating to “Im- 
port Duties”, was so repealed. The reason for the distinction 
is, of course, clear. Nor was Chapter 64 repealed by implica- 
tion. Section 6 of the Organic Act provides that “the laws of 
Hawaii not inconsistent with the Constitution or laws of the 
United States or the provisions of this Act shall continue in 
force, snbject to repeal or amendment by the legislature of Ha- 
wail or the Congress of the United States”. Congress in the 
exercise of its power to govern the Teriitories had the authority 
to make the provision just quoted, as also to provide, as in Scc- 
tion 55, “that the legislative power of the Territory shall extend 
to all rightful subjects of legislation not inconsistent with the 
Constitution and laws of the United States locally applicable”. 
Taxation,—the imposition of stamp duties for the purpose of 
revenue is but a method of taxation—is, clearly, a rightful sub- 
ject of legislation. It was the intention of Congress by the 
Organic Act to authorize our Legislature to pass tax laws. This 
is further shown by other portions of the Act. The exercise of 
this power by the Territory is not inconsistent with the clause 
of the Constitution relating to uniformity. That clause, we 
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have already held, “has no application to taxes imposed by Ter- 
ritorial legislatures”. Robertson v. Pratt, 13 Iaw. 590, 597. 

That the Act under consideration is constitutional is the con- 
clusion reached by United States District Judge E~tee in the 
case of Achi v. Kapiolani Estate, Limited, decided April 24, 
1901. See original records in that case. 


It is also contended by counsel for the respondent,—this 
point apparently was not presented or passed upon in the court 
helow—that Chapter 64 in the item as to stamps on deeds pro- 
vides for unequal taxation and is therefore invalid. The tax 
prescribed is at the following rates: $1 on deeds up to $500; 
$2 on deeds over $500 and up to $1000; from $1000 to 
$10,000, $3 for each $1000 on the whole amount; from $10,000 
to $50,000, $4 on cach $1000 of the whole amount; and when 
execeding $50,000, $5 for each $1000 of the whole amount. 
The argument is that this constitutes unlawful discrimination 
against deeds for the higher amounts. We think that this 
progressive tax is valid. The classification is reasonable and 
justifiable. There is no reason for believing or holding that 
the burden thus imposed upon the wealthier is greater than 
that imposed upon the less wealthy. Al who are within each 
class are treated alike. On the subject of taxation gencrallv 
and classification in particular, see Robertson v. Pratt, supra, 
and cases there cited. 

The objection that the adhesive stamps in use are not author- 
ized by law because they are stamps “of the defunct Republic” 
and not issued in the name of the Territory, is untenable. There 
is nothing in the words, figures or device used, which would 
render the stamps invalid. The onlv words denoting the gov- 
ernment or jurisdiction are “Hawaiian Islands.” The words 
“Kingdom” or “Republic” do not appear. 

For the respondent it is further contended that even though 
the statute is valid and in force, the giving of an unstamped 
deed is a sufficient compliance with the decree, and that the 
statute, if it requires stamps to be affixed, does not place upon 
the grantor the duty of affixing them. The record before us 
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does not disclose the precise language of the contract to convey 
or of the decree; still the proceedings had, the briefs of counsel 
and the opinion of the court below show that in substance the 
contract and the decree required the respondent to give a good 
and sufficient deed. The statute is silent as to whether the 
stamps shall be affixed by the grantor or by the grantee. The 
question before us is whether the grantor has complied with 
this decree by tendering an unstamped deed. Section 927, Civil 
Laws of 1897, reads: “No instrument requiring to be stamped 
shall be recorded by the Registrar of Conveyances, or be of 
any validity in any court of this Republic, unless the same 
shall be properly stamped. Provided that instruments im- 
properly stamped may be received in evidence in Courts of 
Record if the unpaid duty and penalty be paid to the clerk of 
the court, and on such payment being made the clerk of the 
court shall forward the instrument to the Registrar of Public 
Accounts to be properly stamped.” In view of the provision 
that an improperly stamped instrument may be received ia 
evidence and, apparently, be considered as valid upon payment 
of the duty, a deed cannot be regarded as void merely because 
it lacks the necessary stamps. A void deed could not thus be 
given force and effect. Nevertheless it is clear that an un- 
stamped deed must be regarded as of no validity or force to 
prove, in any court of this Territory, a conveyance to the 
grantee. We think that a substantial compliance with the de- 
cree requires that the deed tendered be such as to be valid for 
this as well as for other purposes and therefore hold that the 
duty is upon the grantor to affix the stamps. We understand 
that the practical construction of the statute ever since its enact- 
ment has been in accordance with this view. 

The decree appealed from is reversed and the cause remanded 
to the Circuit Judge of the Fourth Circuit for such further 
proceedings as may be proper. 

Smith & Parsons for complainant. 

Wise & Ross for respondent. 


Rr 
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OPINION OF GALBRAITH, J. 


I concur in the conclusion announced by the majority that 
Chapter 64, C. L. is not unconstitutional and void but respect- 
fully dissent from the holding that the grantor must pay the 
stamp duties required. 

Tt docs secin anomialons. at first view, to find “stamp duties” col- 
leeted under the law of an American Territory, when the Federal 
Con-titution reserves to Congress the power to levy and collect 
such taxes. However, upon consideration, it is clear that the ob- 
jection to the legality of these taxes is more to the form than 
substance. The revenue collected under Chapter 64, is a tax 
and the several objects on which it is levied are cach proper 
subjects of taxation by the Territorial Legislature. The legis- 
lature of a Territory has the undoubted power to require the 
payment of a fee, or tax,—the amount of the stamp duty prc- 
seribed by the statute,—as a condition precedent, to the right 
of any citizen or subject to invoke the process of its courts, and 
likewise to demand the amount of the stamp duty for the 
privilege of having muniments of title placed of record by its 
Registrar of Conveyances and to prescribe as a penalty for fail- 
ure to pay that the title papers shall not be used in its courts 
until such tax or duty is paid. 

The fact that these taxes are denominated in the statute, 
“stamp duties,” docs not bring them within the inhibition of 
the provisions of the Federal Constitution so long as the ob- 
jects on which the taxes are levied are proper subjects of taxa- 
tion by the Territorial Legislature. The stamps required to be 
attached to the several documents are really only receipts for 
the taxes levied and evidence of the payment thereof. 

The decree in the suit for specifie performance directed the 
defendant to execute to the plaintiff “a good and sufficient deed” 
(ante p. 176). The defendant in pursuance of that decree ten- 
dered a deed presumably “good and sufficient” in form but the 
stamp duties prescribed by the statute had not been paid. The 
motion and application to the court was to require the defend- 
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> The motion was denied and 


ant to pay the “stamp duties.’ 
the plaintiff appealed. 

It seems to me that the ruling of the court below ought to 
be sustained on the ground that neither the law nor the deeree 
require the grantor to pay the stamp duties and that if the deed 
tendered was “good and sufficient” in form, as we are bound 
to presume it was in the absence of any objection, it was a com- 
pliance with the decree and all that the plaintiff had a right 
to demand. The decree only required that he should exceute 
a conveyance that would pass all of his title to the plaintifi. 

It is scarcely necessary to cite authorities to sustain the pro- 
position that a deed good and sufficient in form is as effectnal 
to pass title from the grantor to the grantee without stamps as 
with them. A deed properly stamped neither conveys more 
nor less than the same deed would without the stamps. This 
being true it was not necessary for the grantor to pay the stamp 
duties in order to comply with the decree of the court unless it 
was his duty to do so vy the terms of the statute. 

It will be observed that the statute (Section 918 ©. L.) nre- 
scribes that “there shall be due and payable to the government” 
* * * “the several sums for stamp duty” but is silent as to 
who shall pay this duty. To require the grantor to pay the 
stamp duty is to read into this statute words omitted by the 
legislature. 

Section 925 sets ont a penalty for failure to record a deed or 
other instrument within three months (from the date of its ex- 
ecution) and section 929 prescribes a further penalty and reads 
in part “no instrument requiring to be stamped shall be recorded 
by the registrar of conveyances, or be of any validity in any court 
of this Republic, unless the same shall be properly stamped.” 

There is nothing in any of these statutes providing that an 
unstamped deed is void or ineffectual to convey the grantor’s 
title. 

Section 1835 provides that the Registrar of Convevances shali 
be entitled “to demand and receive” certain fees: Section 1852, 
prescribes that “all deeds * * * shall be recorded in <he 
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office of the Registrar of Conveyances,” ete. These statutes are 


likewise silent on the subject as to who shall pay the registra- 
tion fees. There is the same authority, no more and no less, 
for the contention that the grantor shall pay the registration fee 
for recording this deed as there is for that he shall pay the stamp 
duty. The argument to sustain the one contention will with 
equal foree uphold the other. 

The statute declares that the stamp duty shall he paid also 
that the deed shall be recorded, but does not state who shall pay 
either the stamp duty or the recording fee. The stamp duty 
need not be paid at the time of the execution of the deed. It 
may be paid, without penalty, at any time within three months 
from that date, (Sec. 925 C. L.). This section seems to be a 
complete answer to the contention that the grantor should pay 
this duty. The penalty for failure to pay the stamp duty is a 
denial of registration for the deed and its use in the courts and 
the penalty for failure to record is that the deed shall be void 
as to all subsequent purchasers for value without actual notice 
of the deed. The grantor has no particular interest in avoiding 
these several penalties while the grantee has and he also has it 
in his power to avoid each and all of them if he desires to do so. 

The deed tendered, it seems to me, being “good and suffi- 
cient” in form and properly executed, was a full compliance 
with the terms of the decree and the motion should have been 
denied and this appeal should be dismissed. 
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ROBERT HIND v. EBEN P. LOW. 
APPEAL FROM Crrccir Junar, Firsr Omov. 
SUBMITTED OCTOBER 14, 1902. = Drcinep NOVEMBER 7, 1902. 
FPrear, C.J., GALBRAITH AND Perry, JJ. 


A partnership of indefinite duration may be dissolved at will, and 
one formed for a specified period may be dissolved in equity for 
cause, and probably it may be dissolved at will before the expira- 
tion of such period, though the one so dissolving it will be liable 
to an action for damages for breach of contract and may be denied 
assistance in equity. 

But if the agreement of partnership, though specifying a definite term, 
also provides that the partnership may be dissolved at the will 
of any partner at any time, any partner may so dissolve it at will 
without liability to action for breach of contract or denial of 
assistance in equity in respect to an accounting and winding up. 
The agreement in question is held to be of this character. 

The court should not interpolate words in a contract unless necessary 
to effectuate the intention of the parties as gathered from the 
whole instrument. 

An agreement to arbitrate which is general and does not make sub- 
mission to arbitration a condition precedent to the right to sue 
does not prevent suit without first submitting to arbitration. 


OPINION OF THE COURT BY FREAR, C.J. 


This is a bill for an accounting and for winding up a partner- 
ship. The bill sets out the agreement of partnership, dated 
October 1, 1893, between the plaintiff and defendant, under 
which they have ever since conducted a large stock ranch at 
Kohala on the island of Hawaii; also certain reasons why the 
plaintiff desires a dissolution of the partnership, the fact that he 
has notified the defendant that it is dissolved, has demanded a 
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settlement, the defendant’s refusal, ete., and prays for an 
accounting and a sale of the property and distribution of the 
proceeds, The answer, which, like the bill, is somewhat lengthy, 
goes into the various reasons alleged by the plaintiff for his de- 
sire to dissolve the partnership, and alleges that no good cause 
exists for its dissolution, and that by the terms of the agreement 
the partnership is to continue for the term of twenty-five years 
and misunderstandings are to be settled by arbitration. 

The Circuit Judge, treating the answer as a demurrer, over- 
ruled it on the ground that the partnership could be dissolved 
at will under the terms of the agreement. He did not go into 
the question of arbitration. The defendant appealed. 


The only questions before us are whether the agreement per- 
mits a dissolution of the partnership by one of the partners 
without cause before the expiration of the twenty-five years 
for which the partnership was formed, and whether the pro- 
vision for arbitration prevents the plaintiff from coming into 
equity. 

There is no doubt that a partnership formed for no particular 
period may be-dissolved at will by any partner, and that a part- 
nership formed for a particular period may be dissolved for 
cause in equity before the expiration of that period. And prob- 
ably the preponderance of authority at the present time sup- 
ports the view that a partnership, though formed for a particular 
period, may be terminated at will by any partner before the 
expiration of that period, although by doing so such partner 
renders himself liable to an action for damages for breach of 
contract and may be denied the assistance of a court of equity. 
See Karrick v. Hannaman, 168 U. S. 328; Lapenta v. Lettieri, 
72 Conn. 377; Shumaker, Partn., 409-414; 2 Bates, Partn., 
§577; Mechem, Partn., §239. But, although a partnership is 
formed for a definite period so as to continue for that period, 
unless sooner dissolved, and so as to determine by limitation at 
the expiration of that period, unless further continued by a 
new agreement, express or implied, the agreement of partner- 
ship may contain a provision that the partnership may be dis- 
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solved before the expiration of the specified period upon the hap- 
pening of certain contingencies or at the will of any partner, in 
which case, if any partner, in accordance with such provision, 
dissolves the partnership before the expiration of such period, he 
will not be liable in an action for damages or denied assistance in 
equity. See Swift v. Ward, 80 Ta, 700. 

The plaintiffs contention is that the agreement in question 
is of this last above mentioned kind, and that the partnership 
in question may be dissolved at will by either partner. The 
question is therefore whether that is the proper construction of 
the agreement. The clauses bearing upon this question are the 
following: 

“The said parties agree to associate themselves as Copartners, 
< a period of twenty-five years from this date, in the business,” 

we. 

“And further, should either partner desire, or should death 
of either of the parties, or other reasons, make it necessary, 
they, the said copartners, will each to the other, or, in case of 
death of either, the surviving party to the executors or adminis- 
trators of the party deceased, make a full, accurate and final 
account of the condition of the partnership as aforesaid, and 
will, fairly and accurately, adjust the same. And also upon 
taking in inventory of said Capital Stock, with increase and 
profit thereon, which shall appear or is found to be remaining, 
all such remainder shall be equally apportioned and divided 
between them, the said copartners, their executors or adminis- 
trators, share and share alike.” 


“Tt is also agreed, should either partner desire to retire or 
wish to sell his half interest, the retiring partner should give 
the refusal and first chance to his partner to buy all his title 
and interest in said Copartnership.” 


The plaintiff contends that the second of these quoted para- 
graphs, fortified by the third, makes the partnership terminable 
at the “desire” of either partner. Counsel for the defendant 
contend that the second paragraph, if read literally, is incon- 
sistent with the first, and that consequently in order to har- 
monize them, the second paragraph, which, if either, is the am- 
biguous one, should not be construed literally. Counsel differ 
as to just how it should be construed to make it harmonize with 
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the first paragraph. One contends that it should be held to 
mean that the partnership may be terminated at the “desire” 
of either party “for cause,” although nothing is said about 
cause. The others contend that it should be so terminable 
“after the expiration of the twenty-five years,” although nothing 
is said as to the time when the desire may be exercised. 


The presumption is that the parties meant just what they 
said, and the court should not add to the language of the agree- 
ment unless it is clear from the whole instrument that that is 
necessary in order to effectuate the intention of the parties. The 
view that the parties meant what they said when they wrote 
“desire” in the second and third of these paragraphs without 
qualification, is supported by several other considerations. For 
instance, in.the same sentence in the second paragraph, and in 
immediate connection with “desire,” two other causes of disso- 
lution are mentioned, namely, “death of either of the parties,” 
and ‘‘other reasons,” each of which obviously had reference to 
the time within the twenty-five years. The third paragraph 
also obviously had reference to the same period. It may be 
added that the partnership would terminate ipso facto under 
the first paragraph at the end of the prescribed period and that 
there was therefore no occasion for a provision that it might 
be terminated at “desire” thereafter. Furthermore, there is no 
necessary inconsistency between the first and second paragraphs. 
The two may be construed together as meaning that the part- 
nership should continue for twenty-five years and then deter- 
mine, unless determined sooner or continued longer by some 
further act or event. It is common to insert in agreements of 
partnership for a specified period a provision for dissolution at 
will after a certain time within such period, and, if that can be 
done, it can with equal consistency, if not so wisely, be agreed 
that that option may be exercised at any time. A form for just 
such an agreement is found in Jones’ Forms, 5th Ed., 632. 


The clause relating to arbitration is as follows: 


“It is also agreed that in case of a misunderstanding arising 
with the partners hereto, which cannot be settled between them- 
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selves, such difference of opinion shall be settled by arbitration, 
upon the following conditions to wit: Each party to choose one 
arbitrator, which two thus elected shall choose a third; the three 
thus chosen to determine the merits of the case, and arrange 
the basis of a settlement.” 


It is difficult to sce how a question of the “desire” of one 
of the partners to terminate the partnership could come within 
the scope of this provision or be a suitable matter for arbitration, 
But, however that may be, it is well settled that an agreement 
to arbitrate which, as here, is genera] and does not make a sub- 
mission to arbitration a condition precedent to the right to sue, 
does not prevent suit without previous arbitration. Pearl v. 
Harris, 121 Mass. 390; Hamilton v. Home Ins. Co., 137 U. S. 
370; Kinney v. Baltimore & O. Emp. Ass., 15 L. R. A. (W. 
Va.) 192 and Note; 2 Am. & Eng. Enc. Law, 2nd. Ed. 570 
et seq. 

The decision and decree appealed from are affirmed and the 
case remitted to the Circuit Judge for such further proceedings 
as may be proper. 

Kinney, Ballou & McClanahan and H. A. Bigelow and 
S. H. Derby for plaintiff. 

T. I. Dilton, J. A. Magoon, J. Tàghtfoot and E. C. Peters 
for defendant. 
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IN THE MATTER OF THE GUARDIANSHIP OF 
JAMES ILOARE, a Minor. 


Appear FROM Crrovurr Juper, First Crrcurr. 
SUBMITTED Ocroser 14, 1902. DECIDED NOVEMBER 7, 1902. 


Frear, C.J., GALBRAITH AND Perry, JJ. 


If a guardian mixes the trust funds with his own and keeps no separ- 
ate account which is complete, reliable or satisfactory, he must 
be charged with interest upon money which he permits to lie 
idle for an unreasonable length of time. 

A guardian is chargeable not only with rents actually received by 
him from the property of his ward but also with such additional 
rents as he would have obtained had he faithfully and diligently 
discharged his duties, 

While a guardian should be allowed all sums reasonably necessary 
for the maintenance of the ward and paid by him for such pur- 
pose out of the income of the estate, still, where it appears that 
such payments were made by a deceased guardian, not at regular 
intervals or in regular amounts, but only irregularly as necessity 
required, the guardian’s estate cannot, upon an accounting by 
the executor of the will of the deceased guardian, be alive., in 
addition to payments shown to have been actually made, a lump 
sum for further payments not shown to have been made but based 
merely upon conjecture. 

A guardian who is guilty of gross negligence in the performance of 
his duties is not entitled to commissions. 


OPINION OF THE COURT BY PERRY, J. 


A. Rosa was, on May 4, 1880, appointed guardian of the 
estate of James Hoare, a minor. The first annual account was 
filed by him on July 15, 1881. He died in September, 1898, 
without having rendered any other account of his administration 
of the trust. After motion therefor, the executor of the will 
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of the deceased guardian filed, in 1901, an account of receipts 
and expenditures purporting to cover the period from July, 
1881. This account and a supplement thereto subsequently 
filed, were examined and reported upon by a Master. The 
latter’s report was, after exceptions and hearing thereon, 
confirmed by the probate court, and it is from that decree of 
confirmation that this appeal is taken. 


Four points are relied upon by the executor appellant. The 
first is that the Master erred in surcharging the guardian with 
interest on the sum of $284.07 found by the Master to have 
been on hand and uninvested for a period of eleven years. To 
the finding itself no objection is made, but the contention is 
that it was not only proper but necessary for the guardian to 
retain that small sum on hand in order to meet contingent ex- 
penses. Under some circumstances, the retention by a guardian 
of a small sum of money, uninvested, would be justifiable and 
he would not be chargeable with interest for so retaining it, but 
such a case is not here presented. It appears from the report 
of the Master and otherwise from the record that the guardian 
in the case at bar did not keep the funds of his ward entirely 
separate from but mixed them with his own, that he kept no 
reliable or satisfactory account of his receipts or expenditures 
in his trust capacity, that for a period of over nineteen years 
no account of his doings was filed in court, and that in other 
respects he was guilty of negligence in the administration of hia 
trust. Under these cireumstanees, the guardian was properly 
charged with interest upon the sum which he failed to invest 
for the period stated. See Knowlton v. Bradley, 17 N. H. 
458, 460; Starrett v. Jameson, 29 Me. 504, 506; ALulholland’s 
Estate, 176 Pa. St. 411, 417; 15 Am. & Eng. Encycl. Law, 
2nd Ed., 95. 

The second point is, “that the computation of rents by the 
Master in his report was grossly erroneous and unfair to the 
estate” of the deceased guardian. The estate of the ward at the 
time of the institution of the trust consisted, with but slight 
exceptions, of a certain piece of land with the buildings thereon 
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situate at or near the corner of Alakea and King streets in this 
city. On July 25, 1881, certain adjoining land was, by leave 
of court, purchased by the guardian for $1010, and the whole 
property was thereupon mortgaged for the sum of $2300. Of 
the sum thus borrowed, about $1300 was used in repairing the 
buildings upon the entire property. The mortgage was fore- 
closed on November 1, 1892, and the property sold. The main 
source of income of the estate was the rent derived from these 
premises. The Master, whose report shows that his work was 
done with much care and with thoroughness, found, and the 
correctness of the finding is not questioned, that the rent account 
kept by the guardian was incomplete and cannot be relied on 
as showing total rents collected. Following the statement of 
this finding the Master says in his report: “I think that from 
the time the first marked decline in rents begins the guardian 
should be charged, not with the rent shown in his final account 
and the additional vouchers filed with me, but with the amount 
of rental the estate was capable of producing as shown by the 
rents accruing in preceding years and actually collected and that 
in determining this water rates paid by tenants should be in- 
cluded as being rent under a different name.” The principle 
so adopted was, we think, correct and applicable. A guardian 
is chargeable not only with the rents actually received but also 
with such additional rents as he would have obtained had he 
faithfully and diligently discharged his duties in that respect. 
The Master found tnat the guardian was not diligent in the 
collection of rents or careful in the choice of tenants. 

The rents actually reccived were, as shown by the final 
accounts of the guardian: 1880, $191.00; 1881, $372.50; 1882, 
$636.25; 1883, $668.75; 1884, $508.45; and, not including 
water rates, 1885, $222.25; 1886, $170.00; 1887, $343.00; 
1889, $323.00; 1890, $289.00; 1891, $475.00; 1892, $201.75. 
The Master recommended that the guardian be charged with 
the rent actually received, that accrued in 1880, 1881, 1882 
and 1883 as appears in the guardian’s account and that for the 
years 1884 to 1892, 8 10-12 years, he be charged with the sum 
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of $668.75 per year, that being the total collected in 1883 and 
giving, in the Master’s opinion, the most reliable evidence of 
the income which the estate with reasonable care was capable 
of producing. For the appellant it is contended that this esti- 
mate is too high and unfair because the buildings, although 
repaired in 1881, must have been again in need of repairs in 
the later vears of the term under consideration The Master 
in his report says that some evidence was adduced by the execu- 
tor bearing upon this point, but made no express finding as to 
the condition of the buildings at the time in question. In this 
connection, we must call attention to the fact that no transcript 
of the evidence taken before the Master has been furnished us 
on this appeal and that therefore the Master’s findings and the 
decree appealed from must be sustained unless error appears on 
the face of the report. 

It is due to the neglect of the guardian alone that more 
definite data were not available for the assistance of the Master 
or of the court in determining the true state of the account. We 
cannot, as the reccrd now stands, sav that the Master has erred 
in his statement of the account or, with assurance, that we can 
make a different tinding more in conformity with justice. 
“Waving no certain and reliable data on which to proceed, he” 
(the Master) “was authorized to exercise a sound discretion, 
upon the whole evidence presented, and so to state his acconnt 
as to do justice to all persons, as nearly as practicable. * * * 
And the defendant, who by his negligence has caused this 
necessity, is not in a position to complain.” —Miller v. Whittier, 
36 Me. 577, 585. 

The claim that the Master has twice charged against the 
guardian a certain item of $714 for rents, we find to be un- 
supported by the record. 

The appellant’s third point is, “that the portion of the Mas- 
ter’s report in which he totally disallowed all amounts filed for 
the support of the ward according to the calculation in said 
account—was erroneous and that said account for support of 
ward should have been allowed.” It is inaccurate to sav that 
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the Master disallowed all amounts claimed for the support of 
the ward. In the original account appear items of this class 
in the total sum of $158.00 and these wcre allowed. So, too, 
the Master allowed, out of a total of $195.00 claimed in tho 
supplementary account, items to the amount of $150.00 for 
which vouchers were produced. Ie did disallow, however, the 
balance of $45.00 of these items and also the item of $1290.00 
claimed in the supplementary account. Of the last mentioned 
item the Master says: “There is a claim in the supplemental 
account for $1290.00 for support of the ward, being calenlated 
at $10.00 a month for all months, 1880 to 1892 inclusive, in 
which no payments for support appear. But the vouchers és 
far as they do appear show that the guardian did not regularly 
pay $10.00 a month or pay any regular allowance. The ward 
was during this period cared for by his grandaunt Waikane. 
A receipt by her dated December 17, 1887, for moneys re- 
ceived in October, November and December, 1887, shows pay- 
ment to her for ward’s support of $5.00 in October, $3.00 in 
November, $15.00 in December. A letter from her to the 
guardian of November 5, 1885, acknowledges receipt of $10.00 
and at once asks for more for school books, hat, shoes, ete. It 
is quite possible that she asked for money only as there was 
special need and the guardian paid irregularly. There being no 
proof that a regular allowance was made Waikane, the guardian 
of the person of James Ifoare by the guardian of the estate, J 
recommend the disallowance of this item.” 

As stated by the Master and as appears from the supplemental 
account itself, the amount of $1290.00 was arrived at by the 
executor simply by ascertaining the number of months during 
which no payments appeared in the accounts, 129, and then 
claiming a payment of $10.00 for each of those months,—by 
pure conjecture and not otherwise. The finding of the Master 
that there is no proof of a regular allowance to the guardian of 
the person but that on the contrary the payments appeared to 
be at irregular intervals as necessity required, cannot, upon the 
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state of the record already alluded to, be disturbed. The dis- 
allowances are confirmed. 

The executor claimed in the account $409.10 as commissions 
of the guardian. Of this, $38.64, allowed upon the filing of 
the first annual account, was allowed by the Master, and the 
remainder disallowed. In this it is contended,—fourth point— 
that there was error. We think otherwise. “The law is clear 
that statutory commissions are provided for the faithful and 
proper execution of trusts and where an administrator does not 
comply with the duties devolved upon him by his appointment, 
he is not entitled to commissions.”—Jn re Estate of Akana, 
11 Haw. 420, 422. The same rule applies to guardians. Sec 
In re Estaie of Joseph Lazarus, 18 Haw. 242, 245, and 
In re Estate of Alina, Ib. 388, 390. Under the circumstances 
of this case, already recited, the ruling of the Master in this 
respect is sustained. 

The decree appealed from is affirmed. 

L. Andrews for executor of will of guardian. 

Kinney, Ballou & McClanahan and H. A. Bigelow for ward. 


H. HACKFELD & Co., Limited, Plaintiff in Error, v. HILO 
RAILROAD Co., Limited, Defendant in Error. 


Error to Crrcvir Court, Fourra Crrcurr. 
Susmirrep Ocrosrr 11, 1902. Drcrpep Novemsrr 10, 1902. 


GALBRAITH AND Perry, JJ., anp Cracurr Junar ROBINSON IN 
PLACE OF FREAR, C.J., DISQUALIFIED. 


A material-man of a sub-contractor is one of the class designated by 
Section 1 of Chapter 21 of the Laws of 1888 as entiticd to the 
lien therein provided for. 
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Such materiai-man is given the lien by the statute even though no 
contract to furnish the materials is entered into by him with the 
owner of the structure. 

A material-man has a right to rely upon the licn given him by law as 
well as upon the personal lability of the sub-contractor and the 
presumption is, in the absence of any showing to the contrary, 
that in furnishing the materials he intends to avail himself of 
both remedies so far as necessary. 

The fact that the materials are charged on the material-man’s books 
to the contractor alone affords some evidence that they were 
furnished on his credit, but is not prima facie evidence that his 
credit was relied on to the exclusion of the credit of the building. 

Cash advanced to a sub-contractor to be used by him in paying the 
laborers engaged in grading the line of a railroad, is not, within 
the meaning of the statute, either labor or material to be used in 
the construction of such railroad. 

When the declaration has been filed and process issued, with the in- 
tent that service be made promptly, proceedings have been “com- 
Mmenced” within the meaning of the provisions of Section 2 of 
Chapter 21 of the Laws of 1888 that “the lien shall continue for 
three months, anu no longer, * * * œ unless the same shall 
have been satisfled or proceedings commenced to collect the amount 
due thereon by enforcing the same.” 


OPINION OF THE COURT BY PERRY, J. 


H. Hackfeld & Co., Ltd., brought an action in the Circuit 
Court of the Fourth Circuit to enforce a lien claimed against 
certain property of the defendant. The case was tried without 
a jury and judgment rendered for the defendant. Thereupon 
a petition for a writ of error was filed, error being assigned in 
certain findings of fact and rulings of law made by the trial 
court. Undisputed evidence shows the following facts: 

On April 5, 1900, J. H. Smith and W. W. Corey, copart- 
ners, entered into a contract with the Hilo R. R. Co. whereby 
they agreed to do, according to certain specifications, all the 
grading necessary for the construction of “the Hilo railroad for 
a distance of about ten miles, being from station 431 at the 
southerly limit of the Olaa Cane Land to the Lava Flow of 


29-D. 


450 NOVEMBER, 1902. 


1840.” On the 10th of the -vame month, Herman Elderts 
agreed with Smith and Corey to grade all of that portion of 
the read Iving between stations 431 and 642. Thereafter Hack- 
feld & Co., the present plaintiffs, agreed to furnish and did 
furnish to Elderts certain wheelbarrows, tools, blasting powder, 
lumber and other material, to be used in the construction of said 
road-bed, and also furnished cash with which Elderts was to pay 
the laborers employed. The bill of particulars made a part of 
the notice of lien and declaration in this action is a correct state- 
ment of the items so furnished by the plaintiff to Elderts. The 
work done by Elderts was completed on October +, 1900, A 
part of the cash advanced was repaid, but the balance of the 
debt due for the money loaned and for the materials furnished 
is still due and unpaid. For the amount of all of such unpaid 
balanee the plaintiff claims a lien upon the railroad and ifs 
appurtenances, Notice of such lien was tiled on December 19, 
1900. 

The trial court found, in substance, the foregoing facts. The 
following findings of facts aud rulings of law were also made: 

“10. That the evidence in this case shows quite clearly an< 
satisfactorily that the plaintiff herein never had a contract, writ- 
ten or oral, expressed or implied, with the defendants Sith 
and Corey or the Tlilo R. R. Co., Limited. 

“t1. That no privity existed between the plaintiff herein 
and the Hilo R. R. Co., Limited, or Smith and Corey, in respect 
of the transaction out of which this litigation grew. 

“13. That no assignment of his contract or agreement with 
Smith and Corey by the sub-contractor, Herman Elderts, co- 
defendant herein, was made to the plaintiff, nor was any snb- 
stitution of parties plaintiff sought or obtained by said plaintiff 
prior to the filing of the lien by the plaintiff, or prior to the 
bringing of this suit, or at any other time, or at all. 

“1. The court concludes that in the absence of an assign- 
ment to which the owners or original contractors consented in 
writing to the sub-contract or agreement by and between the 
co-defendant, or sub-contractor, Elderts, and the plaintiff here- 
in, that plaintiff cannot be substituted to the rights or labilities 
of the co-defendant, Terman Elderts. 

“2, That it is essential in order for plaintiff to maintain its 
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action that there should exist a privity between the plaintiff and 
defendants Hilo R. R. Co., Limited, and Smith and Corey in 
respect of the matter sued on. 

“3, That the filing of the lien and notice by the plaintiff 
herein did not make plaintiff a party to the contract nor bring 
it within the statute in the absence of the assignment and con- 
sent referred to in conclusion number 1 herein, nor does our 
statute work a subrogation of the sub-contractor’s rights to the 
rights of any one else.” 


The plaintiff was the material-man of a sub-contractor. If it 
falls within the class designated by our statute to which a lieu 
is given for certain materials, it is entitled to such lien even 
though no contract was entered into by it with the owner of 
the railroad or with the original contractor. In the ordinary 
sense, the lien does not arise out of contract but is given by law 
to those who are placed under certain stated conditions; it arises 
out of contract in the sense only, that, the statute declaring 
that a lien shall exist under those circumstances for the price of 
certain materials, the owner, when he awards a contract for the 
erection of a structure of his, is conclusively presumed to have 
so contracted with reference to the law and to have voluntarily 
subjected his property to the rights thus given to material-men 
and contractors. “This argument rests upon a misconception 
as to the nature and character of a mechanic’s lien. This lien 
is a creature of the statute, and was not recognized at common 
law. It may be defined to be a claim created by law for the 
purpose of securing a priority of payment of the price and value 
of work performed and material. furnished in erecting or re- 
pairing a building or other structure, and as such it attaches to 
the land as well as the buildings erected thereon. * * * 
Now, it is not the contract for erecting or repairing the build- 
ing which creates the lien, but it is the use of the materials fur- 
nished and the work and labor expended by the contractor, 
whereby the building becomes a part of the freehold, that gives 
the material-man and laborer his lien under the statute. The 
lien is brought into operation by virtue of the :tatute, and the 
contract for building is entered into presumably in view of, or 
with reference to, the statute.” —Van Stone v. Stilliceil & 
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Bierce Mfg Co., 142 U. S. 128, 136. See also McMurray v. 
Brown, 91 U. S. 257, 266; Central Trust Co. v. R. R. Co., 
68 Fed. 90, 94, 95; Phillips Mech. Liens, §118; Allen £ 
Robinson v. Redward, 10 Haw. 151. 


The class to which the benefit of such liens is granted, is, of 
course, broader in some jurisdiction and more limited in others. 
Just how large it is in any particular case is to be determined 
in view of the provisions of the statute in force in that juris- 
diction. Section 1 of our statute (Chapter 21, Laws of 1888) 
reads: “Any person or association of persons furnishing labor 
or material to be used in the construction or repair of any build- 
ing, structure, railroad or other undertaking, shall have a lien 
for the price agreed to be paid for such labor or material (if it 
shall not exceed the value thereof) upon such building, struc- 
ture, railroad or other undertaking, as well as upon the interest 
of the owner of such building, structure, railroad or other un- 
dertaking in the land upon which the same is situated.” This 
language is very broad, broader, perhaps, than that of the 
statutes in many of the states. Any person, with but two limita- 
tions, shall have a lien. Those limitations are (1) that such 
person shall furnish the labor or material and (2) that such 
labor or material shall be furnished specifically to be used in 
the construction or repair of the structure sought to be charged 
with the lien. In Allen & Robinson v. Redward, supra, the 
lien of a material-man of an original contractor was recognized 
und enforced, and, while the point was, perhaps, not necessary 
to be determined, the Court would seem to have been of the 
opinion that any material-man or sub-contractor had a lien. . At 
page 153 it said, “the Circuit Court correctly held that the 
amount for which the property may be charged with a lien in 
favor of a sub-contractor or material-man is not limited to the 
amount payable by the owner to the contractor,” and, after 
quoting section 1 (at p. 154), “This section of the statute gives 
a lien to ‘any person furnishing material’ and makes no dis- 
tinction between contractors and sub-contractors. Other sec- 
tions, 5 and 6, show clearly that sub-contractors were intended 
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to be included.” We add that, in our opinion, the statute makes 
no distinction between sub-contractors and materialanen, or as 
to whether the latter deal directly with the owner, or with the 
original contractor or with any sub-contractor. As we construe 
it, if the material was sold to be used and was in fact used in 
the construction of the building, the person furnishing it has a 
lien. Whether a lien would exist for material furnished to be 
used but not in fact used in the construction of the building, 
need not be decided in this case. 

Another finding made by the trial court is: “That in pur- 
suance of the said contract between the plaintiff and co-defend- 
ant Herman Elderts, this plaintiff furnished all of the items and 
the cash set forth in plaintiff’s Notice of Lien, to the said Ier- 
man Elderts on his personal account.” To what extent, if at 
all, the court below based upon this finding its judgment that 
plaintiff was not entitled to a lien, i~ not clear. Tf the finding 
was intended to mean that in furnishing the material Iackfeld 
& Co. relied exclusirely upon the credit of Elderts and waived 
its right to a lien upon the property of the Railroad Co., the 
finding was unsupported by the evidence; if, on the other hand, 
the court meant merely that the plaintiff charged the goods 
upon its books to Elderts and that it intended not to waive its 
claim for payment upon Elderts personally, then, while that 
was undoubtedly the fact, it would constitute no defense against 
the lien. The material-man had a right to rely upon the lien 
given him by law as well as upon the personal liability of the 
sub-contractor and, having that right, the presumption is, in the 
absence of any showing to the contrary, that he intended to 
avail himself of both remedies so far as necessary. “A sub- 
contractor, laborer, or material-man, in dealing with the con- 
tractor, is presumed to rely upon his lien upon the property. 
It is not necessary for him to prove affirmatively that he relied 
upon the credit of the building, if his labor or materials actually 
entered into its construction. The burden is upon the land- 
owner to show that he relied upon the credit of the contractor 
alone. The law gives the sub-contractor the right of a lien if 
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he complics with its requirements, and it is always to be pre- 
sumed that he accepts the benefits the law confers. The fact 
that he brings himself within the requirements of the statute, 
and afterwards seeks to enforce his right, is sufficient proof that 
he intends to rely upon this right.” —2 Jones on Liens, $1284. 
“The fact that the materials are charged on the plaintiff's books 
to the contractor alone affords some slight evidence that they 
were furnished on his credit, but is not prima facie evidence 
that his credit was relied on to the exclusion of the credit of 
the building.” —H emmel v. Lewis, 104 Pa. St. 465. “It was 
not necessary to the creation of such a'lien that complainants 
should have had an understanding that they intended to claim 
it. Nor is it important that they charged Larkin personally 
with the debt. They were entitled to both securities, —his per- 
sonal liability and a lien on the property—and their reliance 
on the one did not impair their right to rely on the other also. 
They could not be put to an election between the two so long 
as that debt, or any part of it, remained unpaid. Nothing is 
shown to have been said between complainants and Larkin, 
either about his personal obligation to pay the debt, or the 
liability of the property. That, however, is of no consequence, 
for the lien arose; as a matter of law, from the transaction it- 
self, and his contract for the materials made him personally 
liable.” —Basset v. Bertorelli, 22 8. W. (Tenn.) 428, 424. Se- 
also Jones v. Swan æ Co., 21 Ja. 181, 184; Clark v. Huey, 12 
Ind. App. 224. 234; Wolf v. Batchelder, 56 Pa. St. 87, 88; 
2 Jones on Liens, $1332. 

The ruling of the court below to the effect that the plaintiT 
has no lien upon the defendant’s railroad for the cash advanced 
by it to Elderts with which the latter was to pay the laborers 
engaged in the grading, was, we think, correct. Cash advaneed 
for that purpose wag not, within the meaning of the statute, 
material to be used in the construction of the road-bed nor was 
it labor. The position is the same as if the money had been 
loaned to Elderts for the purpose of purchasing from another 
matcrial for the road. If, in such case, Elderts had failed to 
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pay for the material, would both Hackfeld & Co. and the one 
actually selling and delivering the material have had a lien on 
the road? Clearly not. On this point, see Godeffroy v. Cald- 
well, 2 Cal. 492. 

The foregoing questions are all raised by the plaintiff’s assign- 
ment of errors. Whether or not the lumber furnished by the 
plaintiff and used by Elderts in erecting near the line of road 
buildings for the protection or accommodation of laborers em- 
ployed in the grading, was material used in the construction of 
the railroad, within the meaning of the statute, need not be now 
determined. A similar question may arise later concerning 
some or all of the tools used during the progress of the work. 


On the part of the defendant in error, the judgment is sought 
to be supported on the ground, among others, that proceedings 
to collect the amount due on the lien were not commenced with- 
in three months after the completion of the structure against 
which it was filed and that therefore the lien, if it ever existed, 
has been forfeited. 


It may be assumed for the purposes of this branch of the case 
that the “structure” contemplated by the statute is the portion 
of the railroad situate between stations 431 and 642, and not 
the whole railroad, and that the structure, as thus understood, 
was completed on October 4, 1900. Other facts material in 
this connection are that the plaintiff’s declaration, of which 
a copy of the notice of lien and bill of particulars was made a 
part, was filed in the Cireuit Court of the Fourth Circuit on 
December 21, 1900, and that summons in the ordinary form 
was issued on the same day. On or before December 24, 1900, 
service was made upon one Lambert as the agent of the defend- 
ant corporation, but the sheriff’s original return of this service 
is not with the records in the case. On July 31, 1901, a cer- 
tificate reading as follows, was, by leave of court, filed by the 
sheriff: “I, Elderts, Deputy Sheriff of the Island of Hawaii, do 
hereby certify in addition to my certificate made on the sum- 
mons returned in this cause on the 24th day of December, 1900, 
that I made due and diligent search within the jurisdiction of 
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this court for some officer, president, secretary, treasurer of the 
said defendant corporation, and I was unable to find either of 
such persons, and that I made service of said summons and 
complaint upon W. H. Lambert, the agent of said defendant 
corporation in charge of the business of such defendant corpora- 
tion on the Island of Hawaii, and at South Hilo, aforesaid. The 
manner of such service upon the said W. H. Lambert has beea 
certified to by me, to which certificate I append this addition.” 
This refers, as we understand it, to the service already men- 
tioned. On March 6, 1901, service of process was made on 
B. F. Dillingham, president of the defendant corporation. 


For the defendant it was contended in the lower court on 
plea in abatement and is contended now, that the service at- 
tempted to be made in December, 1900, was not valid because 
not made on one authorized by law to receive or accept it for 
the corporation or to bind it thereby. Jet it be assumed for 
the purposes of this case that this contention is sound. It still 
remains true and undisputed that the service of March 6, 1901, 
was good and valid. The question is, when are proceedings to 
be deemed to have been commenced? 


“For certain purposes an action may be held to be commenced, 
while for other purposes the courts may deny to the action the 
attribute of a ‘commenced’ suit. But generally speaking, not 
noting the exceptions to and the qualifications of the doctrines, 
the legislation of the states and the adjudications follow three 
main classifications, to wit: the action is commenced when the 
complaint is filed, when the process is issued, or when the pro- 
cess is served on the defendant.”—1 Encycl. Pl. & Pr. 119. 
One class of cases is to the effect that the suit is commenced 
when the petition is filed, provided it is filed with the intent 
that process be promptly issued and served, and another class 
that it is commenced when process is issued provided it is issucd 
with the intent that it be promptly served. As between these 
two last mentioned lines of decisions, we need not determine 
now which is founded on the better reasoning, because in the 
case at bar not only was the declaration filed but process was 
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issued within the time prescribed by law and these acts were 
done, so far as appears from the record, with the desire and in- 
tention on the part of the plaintiff that service should be made 
as soon as possible. 

Section 2 of the statute on liens, says, in part: “The lien 
shall continue for 3 months, and no longer, after the completion 
of the construction or repair of the building, structure, railroad 
or other undertaking against which it shall have been filed, 
unless the same shall have been satisfied, or proceedings com- 
menced to collect the amount due thereon by enforcing the 
same.” The nature of the proceedings necessary to be followed 
in order to enforce the hen is set forth, in a general way, in 
Section 5. “The liens hereby provided may after demand and 
refusal of the amount due, or upon neglect to pay the same 
upon demand, be enforced by proceedings in any court of com- 
petent jurisdiction, by service of summons, as now practiced. 
Such summons shall set forth the ordinary allegations in assump- 
sit, and, in addition thereto, note that a lien has been filed. 
Before proceeding to trial, the defendant shall be served with a 
detailed specification of the claim, provided that no such specifi- 
cation shall have been furnished before proceedings were com- 
menced. Judgment upon such proceedings shall be as in or- 
dinary cases, and may be enforced by execution as now allowed. 
In case the contract for services or material upon which the 
lien has accrued shall have been directly with the owner of the 
property, an attachment may isstie in connection with the suit 
upon the filing of a bond of indemnity to the said owner in such 
sum as the Magistrate or Court may fix. If it shall appear that 
such bond is insufficient, the Magistrate or Court, shall cause 
a new bond to be filed for a greater amount, or with additional 
security.” There is nothing in the section last quoted or in any 
other portion of the Act, making it essential that service be had 
before the action can be regarded as commenced. The “service 
of summons” referred to in section 5 is but one step in the pro- 
ceedings. Other steps are mentioned in the same section, as, for 
example, the service of a detailed specification of the claim, the 
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judgment “as in ordinary cases,” execution “as now allowed,” 
and, under certain circumstances, an attachment. ‘Service of 
summons, as now practiced,” presupposes the filing of a declara- 
tion and the issuance of summons. Certainly not all of these 
steps need be taken in order to satisfy the provisions of section 
2. Where is the line to be drawn? Whether the mere filing of 
the declaration would be sufficient or not, we are of the opinion 
that when the declaration has been filed and process issued, with 
the intent that service be made promptly, proceedings have been 
“commenced” within the meaning of the statute under consid- 
eration. This gives to the language used by the legislature its 
ordinarv meaning and accords with justice. To hold otherwise 
would be to cause the plaintiff to suffer for the possible negli- 
gence or wrong-doing of the sheriff and for fraudulent evasion 
of service by the defendant. Under our statutes, Civil Laws, 
§ 1218, it is the duty of the sheriff, and not of the plaintiff, to 
serve process. 

In Hail v. Spencer, 1 R. I. 17, 19, 20, in holding that the 
issuing of the writ is the commencement of the action, the court 
said: “Now it is admitted that the writ, in this case, was issued 
prior to the expiration of the six years, and, unless, the actual 
receipt of the service of it, by the officer, be necessary to con- 
stitute the commencement of the action, it was commenced with- 
in the six years. In the ordinary acceptation of terms, the action 
is certainly commenced when the writ is issued, but to answer 
the intent of the statute, is something more than this required? 
If more, what is it? Is it the service of the writ? If so, it is the 
sheriff who commences the suit, and not the plaintiff. And the 
ability of the sheriff to make the service may depend on a thou- 
sand circumstances, over which neither he nor the plaintiff may 
have any control; nay, even on the will of the debtor himself, 
as his absence from the county. We cannot suppose that the 
legislature, in any event, intended to make a man’s rights de- 
pendent on such contingencies. 


“Is it the receipt of the writ by the sheriff that is required in 
order to constitute the commencement of an action? If so, its 
commencement may still depend on contingencies wholly inde- 
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pendent of the plaintiff, as the sheriff’s occasional absence, his 
sickness, or his want of official qualifications. But at any rate, 
why should the receipt of it by the sheriff be required. As 
long as the defendant is untouched by the precept, of what con- 
sequence is it to him, whether it be in the hands of the plaintiff 
or the sheriff? How can his liability be affected by this or that 
event? The truth is, that in contemplation of law, the writ is 
issued on the application of the creditor, by the sovereign power 
of the state, through the instrumentality of its officers. It 18 
the state’s precept or command, and is issued and the action com- 
menced, whenever it is in the hands of the plaintiff, or his 
attorney, ready to fulfill its purpose. In this view the com- 
mencement of the action depends wholly on the will, or the dil- 
igence of the plaintiff. If he loses his right, it is wholly the 
result of his neglect. It should, however, be followed up by 
such acts as show that it is a real and not a pretended ‘commence- 
ment of a suit. For if there be an unusual lapse of time be- 
tween the day of the date of the writ, and that of its deliverv 
to the sheriff. and wholly unexplained, it might raise a pre- 
sumption against the correctness of the date, which would force 
on the plaintiff the necessity of proving its correctness.” See 
also Cross v. Barber, 16 R. I. 266; Gosline v. Thompson, GL 
Mo. 471; Spofford v. Huse, 9 Allen 575, 6; Bunker v. Shed, 
8 Met. 150, 3; Tribby v. Wokee, 74 Tex. 142, 3; Day v. Lamb, 
7 Vt. 428. 

If, then, the plaintiff in filing its declaration ard in procuring 
the issuance of process, acted with the necessary intent, these 
proceedings were commenced within the time required and its 
lien was continued in foree. Upon the present state of the case 
the judgment under review cannot be supported on the theory 
that such intent was lacking. 

The judgment is set aside and a new trial ordered. 

Kinney, Ballou & McClanahan and H. A. Bigelow for 
plaintiff. 

Hatch & Silliman ana F. W. Milverton for defendant. 
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ALBERT K. NAWAHI v. HAKALAU PLANTATION 
COMPANY. 


Excrrrions FROM Crrovir Court, First Crrcurr. 


SUBMITTED OCTOBER 13, 1902. Dercipep Novemser 11, 1909. 


Frear, C.J., GALBRAITH AND Perry, JJ. 


Sugar cane is a crop subject to the law of emblements, although it is 
not sown and may require more than a year to mature. 


A guardian cannot make a lease of the ward’s land to extend beyond 
the latter’s majority so as to bind the ward as to the excess be- 
yond that time, but such a lease is binding on the lessee and may 
be ratified or disaffirmed by the ward upon attaining his majority. 


If the ward disaffirms the lease on coming of age the lessee will be 
entitled to emblements, as the term is one of uncertain duration 
as to its termination or continuance at that time. 


OPINION OF THE COURT BY FREAR, C.J. 


This is an action of trespass for $20,000 for removing a crop 
of sugar cane from certain lands belonging to the plaintiff. The 
only question is whether the defendant was entitled to the crop 
under the law of emblements. The question comes here on an 
exception to a ruling of the trial Judge sustaining the defend- 
ant’s demurrer and dismissing the plaintiff’s action. 

The defendant had been in possession under a lease made by 
the guardian of the plaintiff (then a minor) for ten years from 
July 1, 1897, but the minor upon coming of age notified the de- 
fendant, in January, 1902, that the lease was terminated and re- 
quested possession, but the defendant continued in possession 
long enough to harvest the then growing crop. 


The general rule is that when a tenancy is of uncertain dura- 


NAWAHI v. HAKALAU PLANTATION CO. 461 


tion and is terminated through no act or fault of the tenant, he, 
or his representative, is entitled to the annual crops then grow- 
ing upon the land. Thus there are in general three essentials— 
(1) uncertainty of the term, as in the case of an estate for life 
or at will; (2) termination of the tenancy through no act of the 
tenant, as by act of God as where a life tenancy is terminated 
by death, or by act of the law as where a tenancy during cover- 
ture is terminated by divorce, or by act of a landlord as where 
he determines a tenancy at will; and (3) the annual nature of 
the erop, by which is meant not so much that it must be planted 
or sown annually or even harvested strictly within a year as 
that it is the result of annual care and labor. This law is based 
on the policy of encouraging industry by giving to tenants the 
results of their own labor in cases where the expenditure of such 
labor is not due to their own folly. If a tenancy were to deter- 
mine at a known time or through the act of the tenant. it would 
be his own fault if he planted a crop which could not be hai- 
vested until after the termination of the tenancy; but if he could 
not know when the tenancy would determine he would, but for 
the law of emblements, be discouraged from planting or sowing 
or cultivating, for he could not know whether he or another 
would reap the results of his labor. See, in general, 8 Am. & 
Eng. Ene. Law, 2nd Ed. 302, 318; 2 Taylor, Id. & Ten., Sec. 
5384; Wood, Ld. & Ten., Sec. 561. 

It is not disputed in this ease that the tenancy was determined 
through no act or fault of the tenant. 

As to the annual nature of the crop—although much of the 
opinion of the Circuit Judge was devoted to the question of 
whether sugar cane was a crop of this nature, especially consid- 
ering that it is not sown and may require more than a year to 
mature, counsel do not in this court seem to dispute that it is, 
and the principles above set forth would seem to require the 
adoption of this view. 

The only question remaining, therefore, is whether the ten- 
aney was one of uncertain duration. It is contended that the 
guardian could not make a lease of the ward’s lands to extend 
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beyond the latter’s minority and that the excess beyond thet 
time is void, and consequently that the lease must be regarded 
as one for a definite period, that is, until the ward should become 
of age. There is no doubt of the correctness of the premises in 
this argument and of the general statements cited from the 
authorities in support of them if we read them in the sense 
intended by those authorities. It is true that a guardian cannot 
lease the ward's land for a period beyond his minority, that is, 
so as to bind the ward, and that the excess beyond that time is 
void—at the option of the ward. In other words the lease is 
binding on the lessee after that time unless the ward terminates 
it and it may be ratified or disaffirmed by the ward at his option. 
It is not absolutely void as to the excess, that is, null for all pur- 
poses and incapable of ratification. It is merely voidable even 
as to the ward and not voidable at all by the lessee. See Van 
Doren v. Everitt, 5 N. J. L. 460; Snook r. Sutton, 10 N. J. L. 
133; Campau r. Shaw, 15 Mich. 226. This is conceded in 
argument, and yet counsel insist on their conclusion from the 
premises stated by them in spite of these material qualifications 
of those premises. 

The lessee was absolutely bound, the ward or landlord might 
or might not, at his option, terminate the lease on arriving at 
majority. The lessee, therefore, could not know whether the 
tenancy would terminate then or not. The tenancy, therefore, 
was of uncertain duration. If, as in Thomas v. Noel, 81 Ind. 
382, the oceupant knew that his right of possession would ter- 
minate at a particular time unless he himself performed some 
act before that time the case might be different. But where, as 
here, the termination or continuance of the tenaney depended 
entirely on the will of the landlord, the tenaney must be re- 
garded as of uncertain duration so far as its termination or con- 
tinuance at that time is concerned. 

The exceptions are overruled. 

T. 7. Dillon, J. A. Magoon and O. W. Ashford for plaintiff. 

Hatch & Silliman and B. L. Mare for defendant. 
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ARTHUR M. BROWN, Fe rel. LEE WAI vt. HAWATIAN 
SUPPLY CO., LTD. and H. T. MARSH. 


APPEAL From Districr Court, Honotvtuv. 
SUBMITTED OCTOBER 6, 1902. Decipep NovemBer 14, 1902. 


Frear, C.J., GALBRAITH anD Perry, JJ. 


To sustain an action for breach of condition of attachment bond for 
the payment of damages, “in case the attachment shall be dis- 
solved, by competent authority, before final judgment in such 
suit” it is necessary to prove by competent evidence that the 
attachment was dissolved before final judgment. 


Such action cannot be maintained where the defendant in attachment 
paid the debt before final judgment. 


OPINION OF THE COURT BY GALBRAITH, J. 


This is an appeal on points of law from the judgment of the 
District Court of Honolulu. The point of law set out in the 
certificate of appeal is as follows: 

“That the Second District Magistrate erred in granting Judg- 
ment of Non-suit upon the ground set forth in defendanta 
motion for non-suit: to wit, upon the ground that plaintiff has 
not shown that the attachment has been dissolved by competent 
authority before final judgment in such suit, and that said judg- 
ment of non-suit was and is contrary to the law and the evi- 
dence.” 

The action was for damages arising from the alleged breach 
of an attachment bond. The conditions of the bond provided 
that the obligation should be void, if the Hawaiian Supply Co. 
Ltd., should pay all costs and all damages sustained by the de- 
fendant by reason of the attachment, “in case the plaintiff should 
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not sustain its suit or in case the attachment should be dissolved. 
by competent authority. befcre tinal judgment in such suit.” 


The defendants, in the answer, admitted the levy of the 
attachment, the retention of the goods for 24 hours by the 
sheriff, the execution of the bond in suit and the payment of 
the debt claimed by the defendant in attachment. The plaintif 
introduced evidence tending to prove damages resulting to him 
by reason of the attachment and also introduced in evidence the 
original summons issued in the attachment suit and the return 
indorsed thereon. This summons was returnable on 21st day 
of May, 1902, at 1:30 o'clock, p. m. The return was as fol- 
lows: “By request of counsel in the within entitled cause, the 
property attached has been released after my expenses having 
been paid, also the .ervice of the copy of the within said cause 
has not been made.” This was signed by a deputy sheriff and 
dated May 21, 1902. 

There was no evidence offered to prove that the attachment 
suit had or had not proeceded to final judgment. It is argued 
for the appellant that the above return shows that the attach- 
ment was dissolved by competent authority before final judg- 
ment. Tt may be admitted that the return shows a dissolution 
of the attachment by competent authority on the return day of 
the summons, but it is not clear that it shows that this was be- 
fore final judgment. The court might infer that it was, but 
where facts are susceptible of casy proof the court ought not to 
be left to inference to establish them. The burden was on the 
plaintiff to make out a prima facie case. The district magis- 
trate in effect held that he failed to do this. But, however that 
may be, the plaintiff could not recover in this action for the 
reason that his own act, the payment of the debt, rendered it 
unnecessary to proceed to final judgment in the attachment suit. 
That the action did not proceed to final judgment was through 
no fault of the plaintiff in attachment or any defect in the pro- 
ceedings. 

Tt could not have been contemplated by the legislature, as 
contended by the plaintiff, that. after the gonds had been seized 
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under the writ, the defendant could pay the amount of the 
debt and costs, securing the discharge of the attachment and 
settlement of the suit, and then maintain an action on the at- 
tachment bond. Such a construction of the bond cannot be 
upheld The attachment is an ancillary proceeding in aid of 
and dependent upon the suit for debt. When the debt was paid 
there was nothing further to sustain the attachment. The pay- 
ment of the debt before judgment by the defendant was an 
acknowledgment of the jnstness of the claim if it was not also 
a confession of the truth of the facts alleged as grounds for the 
attachment. 

The appeal is dismissed. 

Thayer & Hemenway for plaintiff. 

W. L. Whitney for defendant. 


JOSEPH O. CARTER, WILLIAM F. ALLEN, WILLIAM 
O. SMITH, SAMUEL M. DAMON and ALFRED W. 
CARTER, TRUSTEES UNDER THE WILL OF 
BERNICE P. BISHOP, deceased, r. THE TERRITORY 
OF HAWAII. 


SAMUEL M. DAMON r. THE TERRITORY OF HAWAII. 


Exceptions FROM Crrcurr Court, First Crecuir. 
StBMITTED Ocrozer 7, 1902. DECIDED NOVEMBER 15, 1902. 


Gararairn, J., Joux T. De Borr, Circe JUDGE, IN PLACE OF 
Frear, C.J., DISQUALIFIED, AND W. J. Rosrysox, Crrcvit 
JUDGE, IN PLACE or PERRY, J., DISQUALIFIED. 

The Hawaiian statutes giving konohikis, or landlords. special privileges 


in the sea fisheries adjoining their land were not grants of prop- 


50-D 
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erty or covenants in the nature of grants but were public statutes 
in which no one could acquire a vested right. 


The phrase “private property” used in these statutes denoted no mors 
than the special rights, or privileges, given by the law over the 
sea fishery, 


When the statutes were repealed by the Organic Act the konohiki, or 
landlord, no longer had any “private property” in such fishery. 

Exclusive rights in a sea fishery surrounding these islands could not 
be acquired by prescription or ancient custom. 

The konohiki’s, or landlord’s, “private property” in the sea fishery 
could not pass as an appurtenance to the land. 


A Royal Patent containing, after the description of the land conveyed 
and before the habendum clause, a recital that “there is also 
attached to this land a fishery right in the sea adjoining” without 
express words of grant referring to the fishery does not convey 
any right in the fishery. 


OPINION OF THE COURT BY GALBRAITH, J. 


The plaintiffs commenced these actions under Section 96 of 
the Organie Act for the purpose of establishing an exclusive 
right to the fisheries of Waialac-iki and Moanalua, Island of 


Oahu. 


In the first case the plaintiffs as trustees of the Bishop Estate. 
claim a vested right as sole and exclusive owners in fee simple 
of the sea fishery, same not being a pond or artificial enclosure, 
situated within the reef adjoining the land of Waialae-iki, set- 
ting out a description by metes and bounds; and further allege 
in their petition that plaintiffs’ claim consists of the right each 
year to set apart for themselves for their sole and exclusive use 
within the fishing grounds described, one species or variety of 
fish natural to said fishery, giving public notice of the kind and 
deseription of the fish so chosen or set apart; and also the right 
in licu of setting apart some particular fish to their exclusive 
use to prohibit, upon consultation with the tenants of their 
land, all fishing within such fishery during certain months of 
the vear; and during the fishing season to exact from each fish- 
erman one third of all the fish taken upon said fishing ground; 
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that from time immemorial the plaintiffs and their grantors by 
ancient custom and prescription have had an exclusive fishery 
within the bounds set out, subject only to the rights of tenants 
on the land of Waialae-iki; that the said fishery was originally 
appurtenant to the land of Waialae-iki awarded to A. Paki by 
Apana 3 of Land Commission Award No. 10,613 and confirmed 
by Royal Patent No. 3578; and that plaintiffs claim an abso- 
lute estate in fee simple in said fishery by purchase under vav- 
lous mesne conveyances. 

In the second case the plaintiff makes a similar claim to the 
fishery situated at Moanalua and also sets up an additional ground 
for the claim of right, i. e., that the said fishery was confirmed to 
L. Kamehameha by Royal Patent No. 7858 under whom the 
plaintiff claims an absolute estate in fee simple in said fishery 
by purchase through various mesne conveyances and by descent. 

The cases were tried to a jury in the Circuit Court. In the 
first the Judge granted defendant’s motion for non-suit at the 
close of plaintiff’s evidence. In the second a verdict was directed 
for the defendant. The plaintiffs excepted and come to this 
court on bills of exceptions. The cases were argued and sub- 
mitted together. 

In the first case the claim of plaintiffs is based on three 
grounds, to-wit: (1) That the right claimed is an appurtenance 
to their land; (2) that it is based on pre-cription or (3) on 
Ancient Hawaiian custom while in the second ease these three 
grounds are relied on and an additional claim for the right is 
made i. e., a grant from the King. 

Tt is contended on behalf of the Territory, and the ruling of 
the Circuit Judge seems to have been based on this theory, that 
in the second case the Patent for the land of Moanalua does 
not grant the fishery to the patentee and in both case: that the 
plaintiffs did not and could not acquire an exclusive right in the 
fisheries by prescription or hy ancient custom, and that whatever 
right they enjoyed in the fisherics on June 14th, 1900, the 
time of taking effect of the Organic Act, was derived from the 
Hawaiian Statutes on the subject of fisheries and that these were 
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public statutes or laws unde which no one could acquire a vested 
right and that when the statutes were repealed all of the rights 
and privileges of the plaintiffs in the said fisheries were abro- 
gated and annulled. 


The provisions of the Organic Act on the subject are as fol- 
lows, “Section 95. That all laws of the Republic of Hawaii 
which confer exclusive fishing rights upon any person or per- 
sons are hereby repealed, and all fisheries in the sea waters of 
the Territory of Hawaii not included in any fish pond or arti- 
ficial inclosure shall be free to all citizens of the United States, 
subject, however, to vested rights; but no such vested rights 
shall be valid aftcr three years from the taking effect of this 
Act unless established as hereinafter provided.” 


Section 96. “That any person who claims a private right to 
anv fishery shall, within two years after the taking effect of this 
Act, file his petition in a Circuit Court of the Territory of Ha- 
waii, setting forth his claim to such fishing rights, service of 
which petition shall be made upon the Attorney-general, who 
shall conduct the case for the Territory, and such case shall be 
conducted as an ordinary action at law. 


That if such fishing right be established, the attorney-general 
of the Territory of Hawaii may proceed, in such manner as may 
be provided by law for the condemnation of property for public 
nse, to condemn such private right of fishing to the nse of the 
citizens of the United States upon making just compensation, 
which compensation, when lawfully ascertained, shall be paid 
out of any money in the Treasury of the Territory of Hawaii not 
otherwise appropriated.” 

The question of greatest difficulty presented by these eases is 
to determine whether or not the rights of the plaintiffs in the 
respective fisheries were properly “vested rights” within the sav- 
ing clause of Section 95, cf the Organic Act. 

By the Common law the title and dominion of the sea and 
navigable rivers and arms of the sea within the Territorial juris- 
diction were in the King who held the same in trust for his sub- 
jects who had a common right of navigation and fishery therein. 


CARTER v. TER. OF HAWAII. 469 


This jurisdiction was held to extend one marine league from 
the beach at low water mark. 2 Blackstone 52; Gould on 
Waters, Sec. 3; Rogers v. Jones, 1 Wend. 237 at 256; Shively 
v. Bowlby, 152 U. S. 1; The King v. Parish, 1 Haw. 58. 


Although the claim to an exclusive right in a sea fishery has 
been the subject of much litigation and of conflicting decisions 
the weight of authority seems to hold that at common law such a 
right might be acquired by grant or by prescription which pre- 
sumes a grant. Gould on Waters, Sec. 189, and cases cited in 
note: Rogers v. Jones, supra: 

The Supreme Court of New York has held that by the com- 
mon law the King had the right to grant the soil under navigable 
water, and with it the exclusive right of fishery. Brookhaven 
v. Strong, 60 N. Y. 56. A grant made by a Colonial Gover- 
nor and confirmed by Act of Assembly was held to vest the 
title to au exclusive fishery in the grantee. Robins v. Acherly, 
91 N. Y. 95. Fhe holding of the New York Courts on this ques- 
tion was followed by the Supreme Court of the United States 
in Lowndes v. Huntington, 158 U. S. 1. 

Tt is said by Woodworth, J., in case of Rogers v. Jones, 
supra, “Tt is well known that numerous grants have been made 
from time to time by the Commissioners of the land office of 
lands under the waters of the I[udson, all which have proceeded 
on the ground that it was the undeniable right of the people of 
this state to make such grants. Until very lately, I have not 
understood that the power was questioned. It is here proper 
to observe that this principle does not at all conflict with the 
doctrine laid down by writers on national law, who declare the 
air, running water, the sca, cte., are common property (Vattel, 
b. 1. Ch. 28, See. 280, 287. Grotius, b. 2 Ch. Sec. 3.) The same 
writers, however, admit that the various uses of the sea near ita 
coast render it very susceptible of property; and rivers are sus- 
ceptible of property, because confined in banks; such places 
may be appropriated by the people to whom they belong and the 
productions within reach, in the same manner as the land they 
inhabit.” p. 156. 
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Kamehameha III, who ruled the Hawaiian Islands before 
there was any written laws or Constitution, as well as after the 
adoption of a written Constitution, was in the fullness of the 
common law phrase “the universal lord and original proprietor 
of all lands in his kingdom.” He was the source of title. He 
could give and take fiom. His will was law. None of his 
people held allodial titles prior to 1810. There is little, if any, 
doubt that he had the power to grant exclusive fisheries to any 
of his subjects if he desired to do so. (Territory v. Liliuoka- 
lani, ante 88. Brown v. Spreckels, ante, 400), although there 
is a declaration by Chief Justice Judd that tends strongly tə 
indicate that this Court at that time (1899) held to the contrary 
view. “The people of lawaii,” said the Chief Justice, “hold 
the absolute rights to all its navigable waters and the soil under 
them for their own common use. See Martin v. Waddell, 14 
Pet. 410. The lands under navigable waters in and around the 
Territory of the Hawaiian Government are held in trust for the 
public use of navigation. Stockton v. Baltimore & N. Y. R. R., 
32 F. 9.” King v. Oahu Railway & Land Co., 11 Haw. 725. 

Admitting that the plaintiffs might have obtained the right 
claimed by grant the question arises. Did they acquire such 
right? Such a grant would be against the public right and under 
the well established rule of construction requiring all such grants 
to be construed most strongly against the grantee it follows 
that such right if it exists must appear by express terms of the 


grant. 

Much was said at the hearing and in the bricfs relative to 
these islands surrounded by the sea, teeming with food for the 
inhabitants, and of the relative importance of the products of 
the sea to the life of the people over those of the land. Al this 
was and is of much interest but it does not appear how it in 
any material way leads to a solution of the issues presented. 
Since it appears that whatever the customs may have been or 
the rights and privileges enjoyed by the chiefs, nobles and 
common people in the fisheries prior to the vear 1839, at that 
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time they were all revoked and cancelled, and a statute passed 
to regulate and govern them. 

The first written law on the subject of fisheries in these 
islands was adopted by the king, nobles and chiefs on the 7th 
day of June, 1839. In this statute it is declared that, 

“His Majesty the King hereby takes the fishing grounds from 
those who now possess them from Hawaii to Kauai, and gives 
one portion to the common people, another portion to the land- 
lords, and a portion he reserves to himself.” And further that, 

“These are the fishing grounds which His Majesty the King 
takes and gives to the people: The fishing grounds without the 
coral reef, viz: the Kilohee grounds, the Lohee grounds, the 
Malolo grounds, together with ocean beyond. 

“But the fishing grounds from the coral reef to the sea beach 
are for the landlords and for the tenants of their several lands 
but not for others.” 

An examination of this Act (Chap. 8, Laws of 1839) will 
show that it was intended to govern the subject of fisheries com- 
pletely. Experience demonstrated that it was incomplete and 
various amendments were adopted on April 1st, 1841. Again 
in 1845 another act was passed on the subject more clearly de- 
tining the rights of the several parties. Section 1 of this last Act 
defines the fishing ground of the people to be “the entire marine 
space without and seaward of the reef upon the coast of the sev- 
eral islands,” ete. Section 2 of this act reads, “The fishing 
grounds from the reefs, and where there happens to be no reefs 
from the distance of one geographical mile seaward to the beach 
at low water mark, shall in like manner be considered private 
property of the landlord whose lands by ancient regulation be- 
long to the same; in the possession of which private fisheries the 
said landlords shall not be molested except to the extent of the 
reservations and prohibitions hereinafter set forth. 

“Sec. 3. The landlord shall be considered in like manner to 
hold said private fisheries for the equal use of themselves and of 
the tenants on their respective lands; and the tenants shall be 
at liberty to use the fisheries of their landlords, subject to the 
restrictions in this article imposed.” 


The other sections give the landlords the right each year to 
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set apart for themselves one specie or variety of fish natural to 
the fishery and to give public notice of this fact by proclama- 
tion, etc., and fixing penalties against landlord and tenant for 
violation of the Act. Also defines the species of fish designated 
as the royal fish and prescribes that these shall appertain to the 
government and for a division of them between the king and the 
fishermen, and makes extensive provisions relative to the “king’s 
tabu,” ete.; providing for the appointment of fishery agents to 
“cxact and receive of all fishermen for the use of the royal ex- 
chequer during the legalized fishing seasons the one-half part or 
portion of all protected fish taken without the reefs,” ete. 

Time and experience demonstrated to the satisfaction of the 
King that it was not profitable for the government to engage 
in the fishing business, so on July 11, 1851, the King approved 
an act granting to the people the rights of piscary belonging 
to the government. The second section of this Act reads: Sec. 
2. “All fishing grounds pertaining to any government land, or 
otherwise belonging to the government, excepting only ponds, 
shall be and are hereby forever granted to the people for the 
free and equal use of all persons; provided, however, that for the 
protection of such fishing grounds the minister of the interior 
may tabu the taking of fish thereon at certain seasons of the 
year.” 

Another Act was passed the same vear, (1851), entitled “An 
Act to protect the people in certain fishing grounds,” and reads 
in part as follows: ‘Section 1. That no person who has bought 
or who may hereafter buy any government land, or obtain land 
by lease or other title from any party, has or shall have any 
greater right than any other person resident in this kingdom 
over any fishing grounds not included in his title, although ad- 
jacent to said land. The fish in said fishing ground shall belong 
to all persons alike, and may be taken at any time, subject only 
to the tabu of the minister of the interior. 


“Section 2. If that species of fish which has been tabooed 
by any konohiki shall go into the grounds which have been or 
may be given to the people, such fish shall not be tabooed them. 
It shall only be tabooed when caught within the bounds of the 
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konohiki’s private fishery. Nor shall it be lawful for a konohiki 
to taboo more than one kind of fish upon any fishing grounds 
which lie adjacent to each other.” 

The Civil Code of 1859 embraced all the laws then in force 
in the islands on the subject of fisheries. Section 384 of the 
Civil Code is a verbatim copy of Sec. 2 of the Act of 1851, above 
quoted, and See. 387 is a copy of Sec. 2 of the Act of 1845 
except the word “konohiki” is substituted for the word “land- 
lord” used in the original enactment. The other sections here- 
inbefore quoted were included in this chapter of the Civil Code. 
All of these laws without material change were carried forward 
and are published as Chapter 84 of the Penal Laws of 1897. 
These statutes on the subject of fisheries had been in force 
some of them for more than half a century and all of them for 
most of that time, when repealed by Sec. 95 of the Organic Act, 
June 14, 1900. 

It is char from a review of thesc statutes that the fol- 
lowing are necessary inferences, to-wit, that the plaintiffs can- 
not base any claim to the fisheries on ancient custom or pre- 
scription; that no right that they may have possessed can ante- 
date the Act of 1839; that all right in the fisheries of whatever 
nature that had been enjoyed by any subject prior to that date 
was revoked and annulled by said Act and that all claims must 
now date from the Act of 1839 or from some subsequent, date. 

There are only two grounds remaining on which the plain- 
tiffs might sustain their claim, to-wit: (1) that it is based on 
grant or (2) was an appurtenance to the land. 

It is argued that these statutes are in the nature of grants and 
are sufficient to vest title to the fisheries in the landlords and 
that the word “give” used in the Act of 1839, is a word of con- 
veyance and was sufficient to pass title to the fisheries from the 
king to the konohiki and that the title so conveyed become a 
vested right within the meaning and intent of See. 95 of the 
Organic Act. 

We do not agree with this contention. Aside from the 
absence of definite description of the alleged subject of the 
grant, and the absence of a definite grantee, the statutes them- 
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selves bear conclusive evidence that they were not intended as 
grants of property and that they were not intended to be more 
than appears from their plain terms, to-wit, grants of special 
privileges to persons who then were or might thereafter become 
landlords. 


The statute of 1851 granting to the people certain rights of 
piscary shows a clear intent to make a grant both in the title and 
body of the law. Words of grant are used. “All fishing 
grounds,” ete, ‘shall be and are hereby forever granted.” If 
it had been the intention to convey an absolute right of prop- 
erty to the landlords by the other statutes, it seems that suitable 
words of grant would have been employed. That such words 
were not used can only be explained on the theory that a grant 
was not intended, and we so construe the statutes. 


It is contended that the fishery was an appurtenance to the 
land and passed by deed or patent without special reference 
thereto in the conveyance. 


The statute declares the fisheries within the reefs and for 
one mile from shore where there is no reef to be the “private 
property” of the konohiki or landlord. We understand the 
word property to be used in this statute in a general sense, 
meaning dominion over a thing. (1 Blackstone, 122; 2 7d. 1.) 
“The word ‘property’ although in common parlance frequently 
applied to a tract of land or-a chattel, in its legal signification, 
means only the rights of the owner in relation to it. It denotes 
a right over a determinate thing.” Andrew’s Am. Law, Sec. 96. 

The phrase “private property” used in the law cannot mean 
more than the rights which the statute gave to the konohiki or 
landlord over the fishery and such private property could not 
be said to be held by contract or any covenant in the nature ot 
a contract. 

A parallel is sought to be drawn between the fishery statutes 
and the United States statutes permitting settlers to take up 
homes on the public domain. The analogy is not apparent. 
There is a wide distinction between the statutes and the rights 
that may be acquired under them. The United States home- 
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stead statute is not self-executing nor is it a grant of land to the 
homesteader. It provides a method by which a qualified person 
who complies with the terms prescribed may acquire title to 
land. The title passes from the government to the lomesteader 
when the patent issues and not before. Shiver v. The United 
States, 159 U. S. 491. Again the one statute relates to land 
that may be possessed, occupied, cultivated and improved with 
buildings and structures while the other relates to water, not 
water passing with the soil under it or confined within bounds 
but water in the open sea, changing with the rising and ebbing 
of the tide; it gave no right to the land under the water and no 
right to place any structure or improvement thereon, not even to 
anchor a honse-boat, but a privilege to take fish from this area of 
water, if ceught while there, a mere theoretical species of prop- 
erty at best. 

If the “private property” possessed by the kouchiki in the 
fishery was only the right given by the statute then it follows 
that when the statute was repealed there was no further claim of 
“private property” in the fishery, because that which guve the 
right or “private property” was no longer in existence. In this 
view and, we take it to be the correct view, the plaintiifs could 
acquire no vested right in the fishery. While the statutes were 
in force plaintiffs private property in the fishery was protected 
but when they were repealed there was no property in the ree. 
These statutes were general laws. “Citizens have no vested 
rights in the existing general laws of the State which can pre- 
clude their amendment or repeal, and there is no implied 
promise on the part of the State to protect its citizens against 
incidental injury occasioned by change in the law.” Cooley, 
Const. Lim., p. 348. 

Again the same author says: 

“In organized society every man holds all he possesses and 
looks forward to all he hopes for, through the aid and under 
the protection of the laws; but as changes of circumstances and 
of public opinion, as weJl as other reasons affecting the publie 


policy, are all the while calling for changes in the laws, and 
as these changes must influence more or less the value and sta- 
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bility of private possessions, and strengthen or destroy well 
founded hopes, and as the power to make very many of them 
could not be disputed without denying the right of the p litical 
community to prosper and advance, it is obvious that many 
rights, privileges, and exemptions which usually pertain to own- 
ership under a particular state of the law, and many reasonable 
expectations, cannot be regarded as vested rights in anv legal 
sense.” Cooley, p. 437. * * * 

“All vested rights are held subject to the laws for the enforce- 
ment of public duties and private contracts, and for the punish- 
ment of wrongs; and if they became divested through the oper- 
ation of those laws, it is only by way of enforcing the obligations 
of justice and good order.” Id. p. 438. 

This view is in perfect harmony with the contemporaneous 
construction placed on these statutes in the leading case on the 
subject in this court, Haalelea v. Montgomery, 2 Haw. 62. In 
that case Mr. Justice Robertson said that the landlord “could 
have transferred the fishery, or her right therein, only by an 
express grant, eo nomine. Had she made a deed of the whole 
Ahupuaa, by metes and bounds, not including the fishery, nor 
expressly naming it in the conveyance, it is doubtful if either 
the fishery or her rights therein would have passed to the 
grantee.” p. 70. 

* * a% *~ ka * * * 

And again, “If any person who has acquired a kuleana on the 
Ahupuaa of Honouliuli should sell and convey his land, or even 
a part of it to another, a common right of piscary would pass 
to the grantee as an appurtenance to the land. In that case it 
would not be necessary, we apprehend, to mention the right of 
piscary in the conveyance, it would pass as an incident. Here, 
we think, is the great distinction between the rights of the kono- 
hiki and those of the tenants or occupants, for while the former 
holds the fishery as his private property the latter has only 1 
right of piseary therein as an incident of his tenancy.” Jd. p. 
71. Here it is declared that the konohiki’s or landlord’s rights 
in the fishery are private property and as such could not pass as 
an appurtenance to the land; that in order to convey it specific 
words of grant must be used in the conveyance for that purpose. 


CARTER rt. TER. OF HAWAITL 4T 


This decision was rendered in 1858, one year before the adop- 
tion of the Civil Code and its correctness, so far as we are ad- 
vised, is now questioned for the first time. It is contended that 
this part of the decision is mere dicta and was not involved in 
a decision of the issues in that case. Even if this be true it 
does not appear how that fact would weaken the declaration as 
a correct interpretation of the theory of the law on which fishery 
rights in these islands are based. The decision was by Mr. Jus- 
tice Robertson, whom the late Chief Justice Judd declared to 
be “our best authority” on early Hawaiian tradition, history 
and jurisprudence. It appears to have been accepted by the 
bench and bar of the islands as a correct declaration of law of 
the question for most half a century and no sufficient reason has 
been advanced to warrant us in questioning its correctness at 
this time. 

This construction of the statute is further supported by the 
fact that the Land Commission although given authority to 
award “rights of piscary” by the statute creating it, (Statute 
Laws, vols, I and II, Sec. 7, p. 109), refused to award fisheries 
either as “rights or territory,” except in a very few instances, 
leaving the parties to their rights under the general statutes.” 
Akeni v. Wong Ka Mau, 5 Haw. 91. It is also confirmed by 
the language found in the first section of the Act of May 24, 
1851, passed to protect the people in certain fishing grounds 
forbidding anyone who had acquired government land from 
exercising exclusive rights “over any fishing ground not includ- 
ed in his title, although adjacent to said lands.” This inhibi- 
tion was carried forward into the Civil Code of 1859 as Sec. 
393, and into the Penal Laws of 1897 as Sec. 1458. 

We do not understand that any of the adjudicated cases in 
this jurisdiction are opposed to this theory. 

It was held that the konohiki or landlord had no power to 
alienate a single right given by law to the tenant in a sea fish- 
erv. Oni v. Meek, 2 Haw. 87. 

Also that although the Land Commission heard evidence rel- 
ative to the boundaries of the fisheries claimed by the konohiki 


478 NOVEMBER, 1902. 


and refused to award the fishery either as a right or territory and 
although the konohiki of the adjoining land was present at the 
hearing still he was not estopped from disputing the boundary 
of the sea fishery claimed to be shown by such evidence. Akeni 
v. Wong Ka Mau, 5 Haw. 91. 

While in Shipman v. Nawahi, 5 Haw. 571, the fishery is 
spoken of as “adjoining and appurtenant to plaintifi’s land called 
Waiakea,” the action was for damages for trespass upon the 
fishery. Judgment was for the plaintiff in the Court below, but 
on appeal it appeared that the defendant had a kuleana in the 
land of Waiakea hence a right to fish and a new trial was 
ordered, 

The case of Judd v. Kuanalewa, 6 Haw. 329, was an action 
of ejectment by one landlord against another for possession of a 
fishery. It was found that there had been a division of the 
fishery by the parties and judgment was rendered accordingly. 

Hatton v. Piopio, 6 Haw. 334, was an action against a ten- 
ant for unlawfully catching and selling fish, it was held that 
“ander our fishing laws every resident on a land has the right 
to fish in the sea appurtenant to the land and to sell the fish 
caught by him.” 

Shipman v. Con’rs. of Crown Lands, 6 Haw. 351, was 2 
suit in equity by the plaintiff’s lessces of a sea fishery seeking an 
injunction to restrain the defendant from trespassing and fish- 
ing. It was held that no irreparable damage was shown and that 
there was an adequate remedy at law both by an action of dam- 
ages and also under the statute by criminal proceedings. In- 
junction refused. 

These we understand to be the principal decisions of this 
court construing the fishery statutes. While in some of them 
the fishery is spoken of as being “appurtenant to the land” and 
as “an appurtenant of the land” still in no one of them does 
the court in the slightest degree detract from the force of the 
law announced in Haalelca v. Montgomery or attempt to over- 
rule the law there declared that a sea fishery could not pass as 
an appurtenance to the land. As a matter of fact the fishing 
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rights were appurtenant to the land so long as the statutes wero 
in force but when the statutes were repealed these appurtenances 
were such no longer. 


“Fish in the open sea are animals ferae naturae, and go and 
come at will unrestrained.” (Hatton v. Piopio, 6 Haw. 337) 
But when taken fish were private property and entitled to the 
protection of the law. It was entirely proper for the legisla- 
ture to prescribe penalties for violation of the fishing statute and 
for the courts to entertain civil actions for damages for tres- 
passing against the rights given by statute. 


In the second case the claim of grant is based upon a clause 
in the patent for the land of Moanalua. It appears in the patent 
after the operating words of grant and the description of the 
land conveyed that there is a recital relative to the fishery as 
follows, to-wit: “There is also attached to this land a fishing 
right in the adjoining sea, which is bounded as follows.” Then 
a description of the fishery claimed in the petition is set out by 
metes and bounds. The habendum clause of the Patent reads 
in part “To have and to hold the above granted land, in fee 
simple, unto the said Lot Kamehameha,” ete. The Patent was 
a grant of land. The operating words of grant are not enlarged 
by the habendum clause. The fishing right was not land or- a 
necessary part thereof. The word “attached” cannot be con- 
strued as a word of grant or as showing an intention to convey. 
It does not appear from the Patent that it was the intention of 
the grantor to convey the fishery. The recital relative to the 
fishery may have been inserted for the purpose of making plain 
the boundaries of the fishery adjoining the land and in which 
the statute gave the landlord special privileges. The plaintiffs, 
it seems, took this view of the matter as the evidence shows that 
he exercised the right in the fishery under the statute. 

Under the common law the right of fishing in the open sea 
like that of navigation was a public right. The grant of an 
exclusive right to a sea fishery cannot be presumed. Every pre- 
sumption is against the grant and in favor of the public. Every 
ambiguity or doubt in the instrument by which the right is 
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claimed to be granted will be construed most strongly against 
the grantee. 

Rapid Transit Co. vt. Tram. Co., 18 Haw. 3638, 871; Charles 
River Bridge v. Warren Bridge, 11 Pet. 420; Fertilizer Co. 
v. Hyde Park, 97 U. S. 659; Newton v. Commissioners, 100 U. 
S. 548. Shirley v. Bowlby, 152 U. S. 1. 

Applying this well established rule of construction to the 
facts, we are bound to hold that the patent to the land of Mo- 
analua did not grant the sea fishery adjoining. 

Exceptions are overruled. 

Hatch & Silliman for the plaintiff. 

Cecil Brown and Magoon & Peters on brief. 

Robertson & Wilder for defendant. 
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IN THE MATTER OF THE APPLICATION OF TIE 
LIVERPOOL AND LONDON AND GLOBE INSUR- 
ANCE COMPANY FOR A WRIT OF MANDAMUS 
AGAINST F. W. MACFARLANE, F. J. TESTA, A. 
N. KEPOIKAI, J. G. PRATT and A. C. LOVEKIN, 


Commissioners of Fire Claims. 


IN THE MATTER OF THE APPLICATION OF YIM 
JAN KANG, WONG HING CHOW, CHANG KEE, 
LEE CHU, CHUN YAN SING and CHING LUM, 
and LEE CHU, President, LOO CHIT SAM, Vice-Pres- 
ident, and T. J. KING, Treasurer, of the Oahu Lumber 
and Building Company, Limited, Partners under the name 
of Sing Chan Company, for a Writ of Mandamus against 
F. W. MACFARLANE, F. J. TESTA, A. N. KEPOI- 
KAI, J. G. PRATT and A. C. LOVEKIN, Commission- 
ers of Fire Claims. 


ÅPPEALS FROM CIRCUIT JUDGE, First Circuit. 
SusmITTED Ocroxzer 8, 1902. Dectpep NoveMBER 15, 1902. 
Frear, C.J., Garprarrit axb Perry, JJ. 


Much property having been destroyed by fire in consequence of orders 
of the Board of Health, in suppressing bubonic plague, a special 
Commission was ereated by statute to adjudicate claims for the 
loss of such property. The Commission having heard certain 
claims presented by the owners and insurers respectively of cer- 
tain property so destroyed, declined to award any sum to the 
insurers, and awarded to the owners the total loss less the amount 
paid by the insurers and stated that the balance so awarded was 
subject to assignments previously made to the insurers up to the 
amounts that had been paid by them. The owners and insurers 


31-D 


452 NOVEMBER, 1902. 


respectively then applied for writs of mandamus to compel the 
Commission to amend their awards so as to allow the total loss 
found either wholly to the owners subject to the assignments, or 
else part to the insurers and the remainder to the owners not 
subject to the assignments. Held, 


The insurers had no valid independent claims of their own. 

But, the contract of fire insurance being one of indemnity, an insure? 
against fire is, upon payment of the insurance, subrogated in a 
corresponding amount to the rights, if any, of the insured, against 
the one who caused the loss; and of course, the insurer may 
obtain rights by express assignment from the insured. 


The statement, though unnecessary, in the award to the insured that 
it was subject to the rights of the insurance companies under the 
assignments made by the insured does not call for relief by man- 
damus. 

Quere, whether the Commission should have awarded the total amount 
of the loss to the insured instead of deducting the amounts pre- 
viously paid by the insurers. 


But, semble, that, if the total amount should have been awarded, the 
award as made cannot be corrected by mandamus. 


Even if the remedy by mandamus were as ample under our statute as 
the remedy is usually elsewhere by certiorari, still the award, hav- 
ing been made by the Commission acting within its jurisdiction, 
cannot be reviewed and corrected, since the statute makes it final 
and not subject to appeal. 


It was competent for the legislature to provide that the awards of a 
special Commission of this kind created for adjudicating claims 
against the government should be final. 


OPINION OF THE COURT BY FREAR, C.J. 


These applications for writs of mandamus to compel the Com- 
missioners of Fire Claims to amend their awards in certain cases, 
were heard togcther both in the lower court and in this court 
on appeal. 

Much property having been destroyed in the city of Hono- 
julu during December, 1899, and January, 1900, under or in 
consequence of arders of the Board of Health in suppressing 
bubonic plague, provision was made by Act 15 of the Laws of 
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1901 for the appointment of a Commission to hear and deter- 
mine claims for damages for such loss of property and for the 
payment thereof to the amount of $1,500,000. The respond- 
ents are the Commissioners appointed under that Act. They 
have, we understand, practically completed their labors, that 
is to say, have heard and decided all of the nearly 7,000 claims 
that were presented to them but their functions have not ceased 
by limitation of law. 


The petitioners in the second case, Sing Chan Company, pre- 
sented a claim for $11,816.92 for property so destroyed, and the 
petitioner in the first case, the insurance company, presented a 
claim for $1,500 as assignee of the Sing Chan Company claim 
up to that amount, the insurance company having obtained the 
assignment upon paying Sing Chan Company that amount 
under a policy of insurance upon that property. 

The Commission, after hearing the claims, found that the 
value of the property destroyed was $7,877.95, but awarded the 
Sing Chan Company only $4,590.85, being the total loss found, 
less amounts previously paid under three insurance policies on 
the property, and upon the award the following was noted: 
“This claimant having subrogated to the following insurance 
companies, to-wit, Liverpool & London & Globe Insurance Co., 
Policy 354,106, $1,500; Fireman’s Fund Insarance Co., Policy 
627,873, $1,000.00; Royal Insurance Co., Policy 5,853,660, 
$787.10; this award is hereby made subject to the subrogation 
of this claimant to said companies. Less and subject to any sum 
or sums of money hereafter recovered or received from insur- 
ance companies on account of property destroyed by or incident- 
al to said sanitary fires.” Upon the award in the case of the 
insurance company the following was noted: No award made 
under Act 15 of Session Laws of 1901. Award made to claim 
4346 (Sing Chan Company) subject to subrogation; or words 
substantially to that effect. The other two insurance companies 
likewise presented their claims to the Commission—with pre- 
sumably similar results, though it is not expressly so stated. 


The Circuit Judge, after a hearing on demurrer in each case, 


484 NOVEMBER, 1902. 


granted peremptory writs of mandamus directing the Commis- 
sion to amend its awards so as to allow the insurance company 
the amount of its assignment, $1,500, and the Sing Chan Com- 
pany, $4,590.85 without licn or subrogation. The respondents 
appealed. 

The insurance company does not rely upon an independent 
cause of action of its own or a claim for damages caused to it 
by the orders of the Board of Wealth. It could not, for such 
damages would be too remote under the general law (see Conn. 
Mut. Life Ins. Co. r. N. Y. & N. H. R. R. Co., 25 Conn. 265, 
274) even if the Territory were suable in tort in the regular 
courts, which is not the case (Coffield v. Territory, 13 Iaw. 
+78), and the statute in question (Section T) expressly prohibits 
awards for “consequential damage” and limits allowable dam- 
ages to loss “for the destruction of or direct damage to prop- 
erty.” 

Nor does the insurance company rely on a right of subroga- 
tion independent .of the express assignment, although (fire in- 
surance being, like marine insurance, a contract of indemnity, 
and not, like life insurance, a contract to pay a definite sum 
upon the happening of a particular event) the company upon 
paving the insurance would, in the absence of an express assign- 
ment, be subrogated, in a corresponding amount, to the insured’s 
right, if any, against the wrongdoer responsible for the loss. 
Nt. Louis de. Ry. v. Commercial Ins. Co., 189 U. S. 223, 235; 
Darrell v. Tibbetts, L. R. 5 Q. B. D. 560. 

The company relics entirely on the express assignment, that 
is, upon its rights as an assignee of a portion of the claim of the 
insured. 

The claim on behalf of the insurer was disallowed in both 
cases, and, therefore, in view of our conclusion that we cannot 
in proceedings of this kind review and correct the decision of 
the Commission npon this point, assuming it to be erroncons, it 
will be sufficient for the disposition of both cases if we state 
our reasons in the case of the owners alone. 

We take it that the petitioners wonld be -atisfied with either 
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an award to the insured of the total loss Jess the amounts paid 
by the insurers, provided the latter amounts were awarded to 
the insurers; or an award of the total loss to the insured subject 
to the assignments to the insurers, provided uo awards were 
made directly to the latter, in other words, that the petitioners 
do not expect several awards exceeding in the aggregate the 
total loss, although they so prayed both before the Commission 
and before the Circuit Judge. Accordingly there can be no 
serious objection to the note made on the award to the owners, 
Sing Chan Company, to the effect that that award was subject 
to the assignments to the insurance companics. The serious 
objection to that award, from the standpoint of the petitioners, is 
that it was not for the full amount of the loss, not that it wa~ 
subject to the assignments. No doubt it was unnecessary for the 
Commission to note that the award was subject to the assign- 
ments and it might have been better nut to have done so, for 
the insured and insurers could settle their claims as against each 
other between themselves; and the Commission was authorized 
under the statute to make awards for “direct damage to prop- 
erty” and not to adjudicate conflicting claims to the amounts 
awarded. 

As already stated the real question of importance to the peti- 
tioners, is whether the award to Sing Chan Company should 
have been for the full loss, $7,877.95, or was properly made for 
that amount less the amounts paid by the insurers. But we need 
not undertake to decide this question, inasmuch as, in our opin- 
ion, set forth below, this court could not properly in a proceed- 
ing of this kind review and correct the action of the Commis- 
sion even if it erred in its decision of this question. .And vet we 
may be justified in stating some of the considerations that bear 
upon the question, partly for the purpose of throwing light 
upon it, especially in view of the arguments pro and con pre- 
sented by counsel, and partly for the purpose of showing to 
some extent that the question is one of such a nature that it 
should not be decided in a proceeding of this kind. 


Of course, if the statute clearly showed that the legislature 
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intended that the amounts paid by insurance companies should 
be deducted, that would end the matter; for, since the gov- 
ernment cannot be sued at all without its consent, it may con- 
sent to be sued or to allow claims to be presented or awarded 
against it to only such extent as it pleases. The only reference 
to insurance in the statute is found in the provision in Section 9 
that the claimant should state, among other things, “the amount 
for which the property was insured, the name of the insurer, 
and how much was paid thereon.” The insertion of this pro- 
vision can be accounted for on several theories. If the legisla- 
ture intended by it that amounts paid by insurers should be de- 
ducted from owners’ claims, it did not clearly express its inten- 
tion. 


Assuming that the question is not settled by the statute, its 
solution might depend upon whether the owners would be 
cbliged as matter of law to reimburse the insurance companies 
out of the amounts received under the award of the Commis- 
sion. If they would, then justice would seem to require that the 
full amount of the loss without deducting the insurance should 
be awarded; for otherwise the amounts of insurance would be in 
effect deducted twice and the owners would not be fully com- 
pensated for their loss. They would be discriminated against 
as compared with others and would better not have had insur- 
ance. And the general rule is that in actions by the owner; 
against those who caused the loss, the measure of damages is 
the entire loss without deduction of amounts previously reerived 
from insurers. Weber v. Morris éc. R. R. Co., 35 N. J. L. 
402; see also Pentz v. Recewer’s, 3 Edw. Ch. 341; 9 Paige 568. 
But if the owners would not as matter of law be bound to reim- 
burse the insurers, it could be argued with a good deal of force 
that they could not justly complain if the amounts already :+- 
ceived by them from the insurers were deducted, for they wonld 
be fully compensated—in part by the insurers and as to the 
rest by the government. 

It would be under the express assignments or because of tue 
nature of the contract of insurance as one of indemnity that the 
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owners would have to reimburse the insurers, if at all. As to 
the assignments, if the owners made those voluntarily, whether 
for a consideration or not, that was their own affair and the 
government could not be éxpected to take such assignments into 
consideration any more than if they had been made to any others 
than the insurers. The owners could not enlarge the govern- 
ment’s liability by their own voluntary acts. And there is no 
showing in this case that they were obliged by the terms of 
their policies to make such assignments. As to the obligation, 
if any, of the owners to reimburse the insurers because of the 
nature of the contract as one of indemnity,—if there was no 
legal liability on the part of the government, as, for instance, if 
the orders of the Board of Health in consequence of which the 
fires occurred were legal under the circumstances or if the loss 
of property in question was not the proximate result of those 
orders, the owners would have no legal right as against the gov- 
ernment (apart from the question of the right to sue the gov- 
ernment) and therefore the insurers could have no rights by 
way of subrogation. But, of course, we could not properly in 
this proceeding go into the questions of proximate cause or of 
the legality of the orders of the Board of Health, even if the 
facts were before us. And the government has never so far as 
we are aware acknowledged a legal liability. It has apparently 
proceeded on the theory that the claims provided for were moral- 
ly, if not legally, good and that it was only right that the public, 
for whose benefit the losses were incurred, should share them 
with the immediate sufferers. But, even if the insurers had no 
rights of subrogation based on the liability of the government, 
still, if the government should in fact compensate the owners, 
even though gratuitously on the theory of a moral obligation or 
by way of compromise or otherwise, might not the contract of 
insurance as one of indemnity give the insurers a right to re- 
imbursement by the owners? And yet, if that would be so in 
case the owners were paid in full, would it be so in case the gov- 
ernment, acting gratuitously, compensated the owners in part 
only, expressly disallowing the amounts paid by the insurers, so 


485° NOVEMBER, 1902. 


that the owners would be no more than fully compensated bv 
the government and the insurers together? Enough has been 
said to show that nice questions of law are involved and perhap- 
of fact and that we should have to decide some of these and 
practically entertain an appeal from the Commission in order 
to correct their award in the manner desired, 


Assuming that the Commissioners erred in their views on 
these questions and that the award should have been for the full 
amount without deducting the insurance, can we at all, or at 
least by mandamus, review and correct their award, or must net 
the petitioners be left to pursue some other remedy, if any, im 
the courts or their remedies of persuading, if possible, the Com: 
mission or the legislature to grant the desired relief? 

At is conceded that ordinarily certiorari would be the proper 
remedy to correct a judgment or award in a case of this kind, 
but it is contended that’our statute (Civ. L., Sec. 1614) limits 
the scope of that remedy to such an extent as to make it inapplie- 
able to this ease and (/d., Sec. 1600 ct seq.) enlarges the scope of 
the remedy by mandamus so as to make it applicable. We need 
hot express an opinion upon the scope of the statute in these re- 
spects. But it may not be out of place to remark that this court 
has in a number of cases followed the rule that prevails in most 
juiisdictions, that, although an inferior court may be compelled 
to hear and decide a matter, it cannot be compelled by man- 
damus to decide it in a particular way. And the mere fact that 
there is no other remedy is not sufficient to justify the court in 
proceeding by mandamus. Es parte Newman, 14 Wall 152; 
In re Rice, 155 U. S. 396. It is contended, however, that it is 
sought here, not to control the Commission in the exercise of its 
judicial functions, but merely to compel it to enter an award in 
accordance with its own findings of fact. That was the conten- 
tion in Ha parte Morgan, 114 U. S. 174 ,but the court held it 
not a proper case for mandamus. The Commission has already 
acted in these cases. We are asked, not to compel it to act or 
even to correct mere clerical mistakes or oversights, but to come 
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to a different conclusion or to make an award different from 
what they deliberately decided upon. 


In our opinion the statute under which the Commission acted 
made its decisions final and not subject to review by the courts. 
The courts might interfere if the Commission declined to hear 
and decide a claim that was properly presented to it or if it 
attempted to act beyond its jurisdiction, but they cannot review 
and correct its awards made within the scope of its jurisdiction. 
The statute (Section 6) provides that, “its judgments shall be 
final and no appeal lie therefrom.” The Circuit Judge held 
that if this provision were to be so construed it would be uncon- 
stitutional or rather contrary to the provisions of the Organic 
Act creating the judicial system of the Territory,—on the the- 
ory that the legislature could not create an inferior court of 
final jurisdiction. It is evident that, if that were the rule as to 
ordinary courts and cases, it would have no application to a 
special Commission in the nature of an auditing board, created 
to adjudicate claims against the government. Peacock v. Re- 
public, 11 Haw. 404, 409. “The government cannot be sued 
except by its own consent, and if it consents to be sued at all, 
it may do so upon such terms and conditions as it pleases.” 
Counsel for the petitioners did not in the lower court and do 
not now rely much, if they do at all, on this ground upon which 
the Circuit Judge based his opinion. Their contention is that 
by the established principles of the common law the courts have 
jurisdiction to review the judgments of inferior tribunals by 
certiorari or mandamus where no appeal or writ of error lies. 

Words similar, at least in part, to those in question have been 
construed differently by different courts. For instance, in Peo- 
ple v. Betts, 55 N. Y. 600, the court held that the statute in 
declaring that a certain appraisal should be “final and con- 
clusive” meant, not merely that there should be no appeal tech- 
nically speaking but that there should be no remedy at all by 
way of review and that therefore certiorari did not lie. See 
also Commonwealth v. Justice, 34 Pa. St. 156; Auditerial 
Board v. Arles, 15 Tex. 72; Wertheimer v. Boonville, 29 Mo. 
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254; State v. Asylum St. Bridge Co., 68 Conn. 91. But it 
must be conceded that there are decisions or at least dicta tend- 
ing to support the view that ordinarily such words alone are 
not sufficient to show an intention on the part of the legislature 
to preclude resort to the extraordinary writs, the presumption 
being strongly against such a construction. See, for example, 
Rew v. Moreley, 2 Burr. 1040; People v. Canal Board, 7 Lans. 
220; State v. Quaife, 23 N. J. L. 89; State v. Thayer, 74 
Wis. 48. 


The circumstances here are different from what they were in 
most of the last above cited cases. Here, besides the provision 
that the judgments of the Commission shall be “final,” there is 
also the provision that “no appeal (shall) lie therefrom.” ‘The 
word “appeal” here is not used in its technical sense. It is 
used in its broader sense as meaning a proceeding for reviewing 
and correcting the judgment of an inferior tribunal. The sub- 
ject matter and language of the statute as a whole indicate an 
intention to avoid the formalities and delays of ordinary judicial 
proceedings and to have the claims adjusted by the application 
of horse-sense rather than of strict rules of law. Only one mem- 
ber of the Commission was required to be an attorney at law 
(Section 1), the judgments were to be final (Section 6), claims 
might be compromised (Section 12), issue need not be joined 
(Id), “the Commission shall not be bound to follow the rules of 
the common law in relation to pleadings, practice, and the ad- 
mission and rejection of evidence but shall exercise its discretion 
therein with the view of doing justice” (Section 15), apparently 
claims were expected to be presented and heard at the rate of 
about a thousand a month as there were nearly 7,000 claims and 
appropriations for the expenses of the Commission were made 
for only six months (Section 16). It could hardly have been 
contemplated that this large number of claims might possibly be 
brought into the regular courts by mandamus or other proceed- 
ings to correct alleged errors. Then, again, the statute was not 
intended to provide for the adjudication of rights as between 
individuals or even for the adjudication of strictly legal rights 
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as between the government and individuals. Under such cir- 
cumstances the statute making the awards final and not subject 
to appeal should not be construed as strictly as might otherwise 
be required. In Commonwealth v. Justice, supra, the Supreme 
Court of Pennsylvania said: “We are of opinion that this court 
has no authority to review the order or decree of the Common 
Pleas, for it is expressly declared to be final and conclusive, and 
because the case is not such a judicial one as falls necessarily 
within the genera] jurisdiction or judicial power of this court. 
And we do not think that this court ought to have any power 
over such cases; for, properly speaking, they involve no judicial 
question. They have no relation to the preservation or enforce- 
ment of private rights; but only to the distribution of money 
belonging to the state, and which it bestows upon counties and 
persons according to such rules, and by means of such instru- 
mentality as it pleases. It makes the judges of the Common 
Pleas the functionaries for its distribution, and their decree final, 
and therefore we must‘not interfere.” In Auditorial Board v. 
Arles, supra, a case in which a board created to pass upon claims 
against the late Republic of Texas, refused to allow a claim for 
interest, the court said: “Again the board having acted on the 
claim, and the law not providing any remedy, a mandamus ought 
not to have issued. The most that could be claimed on a man- 
damus was, that the board should act on the claim; and the fact 
shown in the petition, that the claim had been acted upon by 
the board, was sufficient ground on which the application should 
have been refused by the court below. It is an admitted rule 
that the state can be sued only by its own permission, and then 
in the way it has consented to be so sued. To sustain the judg- 
ment‘in this case would be, in effect, to sustain a suit against the 
state without its consent. 

“If injustice has been done by the board, in rejecting the 
claim of interest, the claimant must rely for remedy upon the 


sense of the justice of the claim that the legislature may enter- 
tain on it.” 
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The order of the Circuit Judge directing the Commission to 
amend its award is reversed in each case. 

Hatch & Silliman and F. W. Milverton for petitioners. 

Attorney-General E. P. Dole and Deputy Attorney-General 
J. W. Cathcart for respondents. 


CONCURRING OPINION OF PERRY, J. 


J concur in the conclusion of the majority that the statute 
under which the Commission acted made its decisions final and 
not subject to review, by any method, by the courts and that 
this provision is not unconstitutional, and also in the reasoning 
in support of that conclusion. The proceedings in these two 
cases are but attempts to obtain a consideration by this Court 
of certain errors of law alleged to have been committed by the 
Commission and a reversal or modification of its judgments, and 
the orders appealed from must, therefore, be reversed and the 
petitions dismissed. 

Tt is unnecessary, I think, to express an opinion upon or ‘o 
enter into a discussion of any of the other questions touched 
upon in argument or in the opinion of the majority. 


JOIN WALKER e. FRANCES T. BICKERTON, 
ORIGINAL. 
Susmmitep Ocroner 31, 1902. 9 Drcipep Novemner 17, 1902. 
Ferran, C.J., GALBRATTH AND PERRY, Jd. 


It is not necessary to obtain an order in equity for the execution of 
an ordinary power of sale given to a life tenant under a will; 


Nor to set forth in the deed the facts that make the sale necessary or 
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advisable where by the will the sale is authorized in case it is 
necessary or advisable. 

Under the circumstances of this case as set forth in the opinion, the 
life tenant is held to be the sole judge of the advisability of 
selling. 


OPINION OF THE COURT BY FREAR, C.J. 


This is a submission on agreed facts. The question is whether 
the defendant in making a conveyance to the plaintiff effected 
a valid execution of a power to sell under the will of her late 
husband, Richard F. Bickerton. By the terns of the will, after 
giving certain real and personal property to his wife absolutely 
and in fee, the testator gave the residue both real and personal 
(the latter consisting of stocks in four sugar plantations) to his 
wife for life with remainder to his four children. He further 
provided as follows: 

“Tf cireunistances should make it necessary or advisable to 
sell any and all of the property real or personal in which my 
said wife has a life estate, then I give to my said wife, full power 
to make and complete such sale or sales, the proceeds, to be at 


once invested in some good seeurity and become part of my 
estate; my wife nevertheless to enjoy the income from the same 


during her natural life. PROVIDED: that if it shall become 
neceseary for the support of my said wife and children then my 
said wife may in her discretion retain a sufficient amount. ont of 
such principal for that purpose.” 

On April 18, 1899, the defendant executed a deed purporting 
to convey to the plaintiff a portion of the said real estate devised 
to her for life, namely, a portion of the tract bounded on three 
sides by King, Piikoi and Young Streets in Tonoluln. There 
being some doubt as to the formalities of the deed, she executed 
another and more carefully drawn deed of the same land to the 
saine party on October 25, 1902. 

Four questions are propounded, in substance as follows: (1) 
Did the plaintiff acquire a fee simple title under either deed; 
(2)Was it necessary to apply to a court of equity for an order of 
sale; (3) was it neeessary to set farth in the deed the facts of the 
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necessity or advisability of selling; and (4) was the defendant 
sole judge of such necessity or advisability’ It is agreed that 
the judgment may be entered for the defendant if the plaintiff 
has a clear fee simple title, otherwise for the plaintiff. 


The will clearly confers upon the life tenant the power to 
sell in fee simple, and the second deed is clearly in form a suf- 
ficient execution of that power. Assuming then that the tes- 
tator had a good title in fee as agreed in the submission, the 
plaintiif reccived a good title in fee, unless the exercise of the 
power was dependant upon a condition which has not happened. 
There was no need of an order of sale in equity, nor was it 
necessary to set forth in the deed any facts to show the necessity 
or advisability of the sale. The questions of importance are 
whether the power could be exercised only upon certain con- 
ditions and, if so, whether those conditions have happened, or, 
since the only conditions mentioned in the will are the “neces- 
sity” and “advisability” of the sale, whether the defendant was 
sole judge of such necessity or advisability. If she was not, then 
the remaindermen might have the sale set aside provided they 
could prove that the sale was not necessary or advisable. 

What was the intention of the testator—as gathered from the 
whole will? If the exercise of the power were conditioned 
simply upon its necessity for the support and maintenance of 
the life tenant, its validity might depend upon the existence of 
such necessity in fact, and the life tenant might not be the sole 
judge of that fact. But here the condition is not of that kind. 
The sale may be made if “circumstances” of any sort make it 
necessary or “advisable.” This last word imports discretion. 
Again, a more liberal construction in favor of the exercise of the 
power should be given where, as here, the sale would not cut 
off the remaindermen but would merely change the form of the 
investment. The same is true also where, as here, the life tenant 
may under circumstances nse a portion of the principal. It is 
evident also that the testator had complete confidence in the 
life tenant and intended to leave much to her discretion. She 
was the first object of his bounty. He appointed her sole ex- 
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ecutrix without bonds. He also said: “All matters concerning 
the welfare and interests of my said four children I leave en- 
tirely to the judgment and discretion of my said wife, feeling 
perfect confidence that she will act justly and wisely.” In our 
opinion, considering the whole will, it was the testator’s inten- 
tion to make the defendant sole judge as to the advisability of 
selling. All that would be required of her would be that she 
should act in good faith—as to which no question is raised here. 
We have not seen any decided case precisely like this as respects 
the language of the will. But these principles have often been 
applied. See Crozier v. Hoyt, 97 Ill. 23; Hall v. Preble, 68 
Me. 100. 

Judgment for the defendant. 

Plaintiff in person. 

W. A. Whiting for defendant. 


L. J. SUN v. JESSE MAKAINAI. 
ExcerTIoNs FROM Crrecvurr Court, First Crecurrt. 
SUBMITIED NovemBer 17,1902. Dercipep Decemszr 1, 1902. 


Frear, C.J., GALBRAITH AND Perry, JJ. 


Interest as damages for the breach of a contract should be computed 
from the date of the breach, that is, from the accrual of the 
right of action. 


In an action of assumpsit, a Circuit Court, on an appeal from the Dis- 
trict Court, is not authorized to allow attorney’s commissions on the 
amount of the judgment originally recovered in the District Court, 
but only on the amount of the judgment awarded in such Circuit 
Court. s 
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OPINION OF THE COURT BY PERRY, J. 


Assumpsit for $184.45 for labor performed and goods sold and 
delivered. The District Court of Honolulu, in which the action 
was commenced, gave judgment for plaintiff for $79.45, attor- 
ney’s commissions, $7.94, and costs of court, $3.55. On appeal, 
the Circuit Court of the First Circuit, jury waived, gave judg- 
ment for plaintiff for $184.45, principal, $17.70, interest thereon 
from December 30, 1900, $7.94, “attorney’s commissions allowed 
in the District Court,” $12.55 “attorney’s commissions in this 
Court,” and $13.65, costs. Defendants excepts (a) to the allow- 
ance of interest from December 30, 1900, claiming that it should 
have been only from May 5, 1902, the date of the last payment 
on account by him, and (b) to the allowance of $7.94 attorney’s 
commissions for the District Court. 

The claim that interest should have been calculated only trom 
May 5, 1902, is based upon the provision of Section 1038 of the 
Civil Code of 1859, (Civil Laws, Section 1290) that “in all 
actions of debt, account, or assumpsit, brought to recover any 
balance due upon a mutual, open and current account, the cause 
of action shall be deemed 10 have accrued, from the time of the 
last item proved in such account.” That section is part of the 
chapter relating to the time of commencing personal actions and 
was probably intended to apply only to that subject; but, how- 
ever that may be and whatever in the absence of statute, may 
be the law in the case of mutual accounts, this is not such a case. 

The bill of particulars in this case shows items of goods fur- 
nished and labor pertormed extending over the period from Sep- 
tember 10, 1900, to November 30, 1901. Although the formal 
judgment purports to allow interest on the total principal trom 
December 28, 1900, to September 30, 1902, the date of entry of 
judgment, the sum awarded, $17.70, was in fact arrived at by 
computing interest on the amount of each of four bills rendered 
during that period and covering the goods sold and labor per- 
formed up to their respective dates, and then deducting from the 
total interest on each of the three partial payments made by 
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defendant. The general rule js that interest as damages for the 
breach of a contract should be computed from the date of the 
breach, or, in other words, from the accrual of the right of action. 
L6 Am. & Eng. Encyel. Law, 2nd ed., 1040, 1041. Whether or 
uot it might have been allowed from an earlier date, interest in 
this case was properly allowed from the date of the rendering of 
cach bill. 

A. to attorneys commissions, Fhe statute which applies, 
veads: “In all the Courts of this Territory, in all actions of 
asstuuupsit there shall be taxed as attorneys’ fees, in addition to 
the attorneys’ fees now taxable by law, to be paid by the losing 
party and to be included in the sum for which execution may 
i~sue, ten per cent on all awns to one hundred dollars, and two 
and one-half per cent in addition on all sums over one hundred 
dollars, to be computed on the excess over one hundred dollars. 
The above fee shail be assessed on the amount ot the judgment 
obtained by the plaintiff and upon the amount sucd for, if the 
defendant obtain judgment.” The plaintiff contends that the 
words, “in all the courts of this Territory,” authorize any court 
on appeal to award attorney.’ commissions, not only upon the 
amovnt recovered in thar court but also upon the amount recov- 
cred in the court or courts throvgl which the case has already 
pasel. We do not su construe the statute. While cach court i~ 
authorized to tax attorneys’ commissions, the amount of the 
award is specifically limited by the statute to the rate prescribed, 
“on the amount of the judgment obtained by the plaintiff” and 
ix “to be included in the snm for which execution may issue.” 
The only judgment that answers the description of the statute is 
that cbtained in the Cirenit Court. The District Court judgment 
was no longer in effect when the Cirenit Court entered its judg- 
ment, 

The order allowing attorneys’ commissions for the District 
Court and the jndgment are sct aside and the cause is remanded 
to the Cirenit Court for such further proceedings as may be 
necessary. 

F. J. Russell for plaintiff. 

Achi & Johnson for defendant. 

32-D 
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FRANC R. WINSLOW v. HENRY E. WINSLOW. 
Exceptions From Ciecuir Court, First Circuit. 
SUBMITTED NOVEMBER 21,1902. Dercimep Decemprr 1, 1902. 


Frear, C.J., GALBRAITH AND Perry, JJ. 


Publication of summons in divorce cases when the libellee cannot be 
found may be made in certain classes of newspapers under Civ. 
L., Sec. 1158, notwithstanding the provision in an earlier statute 
(Civ. L., Sec. 1933) that such publication should be in certain 
named newspapers which no longer exist under such names, 


OPINION OF THE COURT BY FREAR, C.J 


This is an exception to a refusal to order publication of sum- 
mons in a divorce case after a return that the defendant could not 
be found. The grounds of the refusal were that the statute (Sec. 
4, Ch. XVI, Laws of 1870: Civ. L., Sec. 1933) provided that in 
such eases the publication should be in the “Government Gazette 
and Ke An Okoa.” papers no longer published under such means, 
and that the statute should be strictly followed. The Circuit 
Judge at first ordered publication in the “Evening Bulletin” but 
afterwards revoked the order. An application was then made 
for an order of publication in the “Hawaiian Gazette” and “Kuo- 
koa,” aud it was to the refusal to make that order that the excep- 
tion was taken. 

It is contended, among other things, that the “Hawaiian Ga- 
zette” and the “Kuokoa” are the successors of the papers men- 
tioned in the statute and so are really the ones intended by the 
legislature. and also that the statute should be construed liberally 
and that therefore publication in any appropriate papers would 
be sufficient on the theory that publicity was the main object. 

Whether these contentions are sound or not, need not be 
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decided, for the statute clearly authorizes service of summons by 
publication and, if it is ineffective at all, it is only because the 
particular newspapers named are no longer published, but this, 
if it is a defect, is remedied by another and later statute, which 
must be held to amend the statute in question in so far as the 
newspapers in which the publication may be made are concerned, 

This later statute is Chapter XXXVI of the laws of 1892. It 
provides in substance in Section 1 (Civ. L., Sec. 1153) that when- 
ever it shall be necessary to make any advertisement of any 
judicial proceeding, the party or his attorney, at whose instance 
the proceedings are brought, shall have the privilege of naming 
the newspaper or newspapers in which the advertisement shall be 
published, and that it shall be the duty of the clerk and judge to 
have the advertisement published in such newspapers, provided 
such papers are published in the appropriate languages and shall 
have been shown to and declared by the Supreme Court to be 
newspapers of general circulation. Section 2 repeals all conflict- 
ing laws. This statute applies here. The libellant’s attorney 
named the papers in question. Those papers are in the appro- 
priate languages and they have been shown to and declared by 
the Supreme Court to be newspapers of general circulation. 

The exception is sustained, the ruling excepted to set aside and 
the case remitted to the Circuit Court for such further proceed- 
ings as may be proper consistently with the foregoing opinion. 

W. R. Castle and P. L. Weaver for the libellant. 

T. McCants Stewart, counsel in another similar case, by per- 
mission algo argued in support of the exceptions. 

No appearance contra. 
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HAWAIIL MILL COMPANY, LIMITED, +. ALFRED 
ANDRADE. 


Excevrions 1rom Crreccrr Correr, Forera Cirerit. 
SUBMITTED NOVEMBER 24, 1902. Decrpep Decrsser 2, 1902. 


Frear, C.J., GALBRAITH AND PERRY, Jd. 


It is error for a Circuit Court to grant a motion for non-suit at the 
commencement of a trial of a cause appealed from the District 
Court on the ground that the declaration fails to allege that the 
plaintiff is a corporation. 


OPINION OF THE COURT BY GALBRAITH, J. 


The plaintiff commeneed an action in the District Court for 
South Tilo, Hawaii, to recover damages for an alleged trespass, 
and judgement was centered against the defendant for $150.00 
and costs. The defendant appealed to the Circuit Court for the 
Fourth Circuit. In the latter court a stipulation was filed waiv- 
ing a jury and agreeing that the cause might be tried to the 
court. When the case was ealled and the plaintiff had placed its 
first witness on the stand, the defendant moved that a non-suit be 
entered on the ground that the declaration was indefinite and un- 
certain in that it failed to aliege that the plaintiff was a corpora- 
tion. This motion was granted and the plaintiff excepted and 
comes to this court by bill of exceptions. 

There is no allegation in the declaration that the plaintiff is a 
corporation. If is referred to as “Hawaii Mill Co., Ltd.”; al- 
though the transcript from the District Court shows that proof 
was there madc that the plaintiff was a corporation. The motion 
for non-suit was made after answer of the general issue. The 
joining issue under the practice in many of the states would be 


HAW. MILL CO. r. ANDRADE. 501 


held to be an admission of the character in which the plaintiff 
sued. 6 Thompson, Corporations, Sec. 7665 and cases cited in 
Note 3. 

There are many cases that hold, that in actions by or against a 
corporation whether ex contractu or ea delicto, it is not necessary 
to allege that the plaintiff or the defendant is a corporation. 6 
Thompson, See. 7658. “Most of these decisions proceed upon 
the ground that where the plaintiff or the defendant, as the case 
may he, is described in the declaration or complaint by a name 
hich naturally imports that it is a corporation, that is a suff- 
cient allegation that such i~ the fact, for the purposes of an action 
until it is eontroverted.” Jd. p. 6074. Other courts hold that it 
is neither necessary to allege that the plaintiff is a corporation or 
to prove that fact on the trial in the absence of a special plea 
putting the fact of incorporation in issue. Indianapolis Sun 
Company v. Howell, 53 Ind. 527; Stanley v. Railroad Co., 89 
N.C. 331; Cement-Co. v. Noble, 15 F. 502. 

This court held where the declaration showed that the plaintiff 
was a foreign corporation doing business in these islands that it 
was also necessary to show that it was “lawfully” doing business 
here for the rcason, presumably, that the statutes required for- 
eign corporations to comply with its provisions in order to be 
entitled to do business on these islands or to sue in the courts. 
ITeeia Plantation vt. MeWeague, 5 Haw. 101. This case is not 
contrary to the general statement above quoted from Thompson, 

The statutes of this Territory authorize corporations to have a 
corporate name and to sue and be sued in any court. (Sec. 2009, 
C. L.) There does not seem to be any more reason for requiring 
a corporation, an artificial person, to allege its capacity to suc by 
affirmative averments than there is for a natural person. The 
presumption of capacity indulged in favor of the latter ought to 
be extended to the former at least until the same is brought in 
question by proper plea. 

This liberal rule of pleading seems particularly applicable to 
District Court cases since the pleading and practice in those 
courts is less formal than in courts of record and to such cases on 
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appeal where, as here, the trial on appeal may be had on the 
pleadings made in the lower court. 

The motion for non-suit was improperly granted for the reason 
(1) that it was net necessary to allege in the declaration that 
plaintiff was incorporated (2) that there was nothing in the 
motion or pleadings, cther than the plaintiff’s name, to show that 
it was or was not a corporation. 

The exceptions are sustained and a new trial ordered. 

Smith & Parsons and Thayer & Hemenway for plaintiff. 

Fitch & Highton for defendant. 


LIBANA de NOBREGA v. SYLVANO de NOBREGA. 
APPEAL From Circurr Courr, First Crrcurr. 
SUBMITTED NOVEMBER 21,1902. Decrpep DECEMBER 5, 1902, 
FREAR, C.J., GALBRAITH AND Perry, JJ. 


An appeal may be taken by a party in person or by a new attorney 
without a substitution of attorneys of record, from an order in 
respect to a matter, such as counsel fees, in which the interests 
of such party and his attorney are adverse. 


Exception and writ of error, and not appeal, lies in divorce cases. 


OPINION OF THE COURT BY FREAR, C.J. 


Upon granting a divorce in this case the Circuit Court awarded 
ac alimony in gross to the wife substantially one-half of the hus- 
band’s real property. This court set aside that judgment on the 
ground that the court could not thus award or divide and divest 
the title of real property. 13 Haw. 654. An award of temporary 


NOBREGA +r. NOBREGA. 503 


alimony was also held erroneous under the circumstances of the 
ease. The court then awarded $10,000 as alimony in gross. This 
court set eside that judgment also—on the grounds that the 
amount was excessive and that the time within which it should 
be paid was too short, and held that ihe amount should not ex- 
ceed $5,000 and that the most of it should not be required to be 
paid in Jess than six months. Ante, 152. The Circuit Court then 
awarded $5,000 as alimony in gross and in the same judgment 
“further ordered, adjudged and decreed that out of the said sum 
of $5,000.00 so adjudged and decreed to be paid to the said 
Libana de Nobrega, the sum of one thousand dollars ($1,000) be 
paid to her attorney of record, George A. Davis, in accordance 
with an agreement in writing made between the said libellant 
and her said counsel on the 19th day of July, A. D. 1901.” The 
court further ordered that certain real estate of the libellee stand 
charged “with the said sum of five thousand dollars ($5,000.00) 
hereby before ordered, adjudged and decreed to be paid to Libana 
de Nobrega, the said libellant and George A. Davis, her counsel, 
that is to sav, to pay the said libellant the sum of $4,000.00 on or 
before the 30th day of April, A. D. 1903, and the said George A. 
Davis the sum of one thousand dollars ($1,000.00) on or before 
April 30th, 1903.” The libellant appeals from this allowance of 
$1,000 as counsel fee. 

Her counsel on this appeal who were not of counsel in the 
divorce suit contend that the Circuit Court went beyond the 
instructions of this court; that it had no jurisdiction to adjudge 
in this way a fee to an attorney from his own client; and that 
the allowance was outrageous in its amount. 

Her counsel in the divorce suit moved to dismiss the appeal on 
the ground that it was taken through other counsel without a 
change of counsel of record, (though, we may remark in passing, 
the appeal was signed by her in person) and he contends that the 
ease is still in his hands and that professional ethics requires that 
no change of counsel should be permitted until his fees are paid. 
He contends also that the fee allowed is not excessive. 

The argument of “professional ethics” is certainly a strange 
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one to come from that side. It would more properly come from 
the other side. The interest of counsel in this matter of his fee is 
adverse to that of his client and yet he contends that he should 
be permitted to represent both himself and her, that is, both 
sides, and that she should be denied all opportunity to assert her 
rights until she has yielded them all to her adversary and de- 
prived herself of the possibility of receiving any benefit that she 
might otherwise obtain by pursuing her remedy. Further com- 
ment on this branch of the case is unnecessary. 

We are obliged, however, to dismiss the appeal on another 
ground, suggested by a question from the court at the hearing, 
and now relied on by counsel. The case was brought here by 
appeal. But it is clear under the statutes and former decisions 
that appeals do not lie in divorce cases. The appropriate method 
for bringing such cases to this court is by exception or writ of 
error. 

It is to be regretted that the case is not properly before us, as 
there is so much that would seem at first glance to be questionable 
in the matter. Exceptions cannot now be taken and it is too late 
to sue out a writ of error. Whether the matter can be brought 
up by any other method we need not now undertake to say. 

The appeal is dismissed. 

Andrews & Andrade for appellant. 

Geo. A. Davis, counsel, in person. 
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J. O. CARTER, Trustee, v. SYBIL A. CARTER, GEORGE 
R. CARTER, FRANCES I. CREHORE, AGNES C. 
GALT, CORDELIA J. CARTER, MARY H. S. DAVIS, 
and HENRY A. P. CARTER and GRACE S. CARTER, 
minors, represented by their Guardian ad litem, THOMAS 
FITCH. 


APPEAL From Circurr Junek, First Crrcuir. 
Susmriiep November 19,1902. Derciprp DecemBer 10, 1902, 


» Frear, C.J., GALBRAITH AND Perry, JJ. 


Under a provision in a trust deed for a change of trustees when in 
the opinion of one of the cestuis que trust and the guardian of 
others the trustee becomes incapable or unfit to act in the trust, 

‘ the trustee need not resign upon the mere request of such cestui 
que trust and several other cestuis que trust. 


Under a requirement for the trustee to convey upon the written 
request of one of the cestuis que trust and the guardian of others, 
a conveyance need not be made upon the written request of that 
cestui que trust alone even after a request by the guardian becomes 
impossible by reason of the arrival of all the cestuis que trust at 
the age of majority. 


Property was conveyed in trust, “during the life’ of A to allow her 
to occupy the property, she paying the expenses, or to pay her the 
net income or the net income of the proceeds, in case of sale, “and 
at her death in further trust” to allow her children to occupy until 
of certain age, their guardian paying expenses, or to pay them 
and their heirs, per stirpes, the net income, “and when all” arrive 
at the age, &c., to convey the property or pay the proceeds and 
unapplied income thereof, in case of sale, to those then living and 
the heirs of those deceased, per stirpes, &c. Held, the trust was to 
continue through the life of the life tenant, notwithstanding the 
arrival of all the children at the prescribed age meanwhile. 


OPINION OF THE COURT BY FREAR, C. J. 


This is a bill in equity brought by the plaintiff trustee for in- 
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structions as to his duty in several respects under a deed of trust 
made to him by Helen S. Judd and others, dated March 8, 1879, 
of the premises known as “Sweet Home,” situated on the North- 
easterly corner of Judd and Nuuanu streets in Honolulu. 

The trusts were in favor of the defendant, Sybil A. Carter, 
then vife of Henry A. P. Carter, since deceased, and their chil- 
dren Charles L. Carter (since deceased, leaving as his sole devisee 
end legatee his widow, now the defendant Mrs. Mary H. S. Davis, 
and as his sole heirs his minor children, the defendants Henry 
A. P. Carter and Grace S. Carter), Frances I. Crehore (formerly 
Carter), Agnes C. Galt (formerly Carter), and, the youngest, 
Cordelia J. Carter, who became twenty years of age on May 17, 
1896. 


The trusts are set forth in the habendum of the deed, which 
declares tltat the premises shall be held by the plaintiff, “his heirs 
and assigns forever but in trust nevertheless as follows: during 
the life of Sybil Augusta Carter wife of the said Henry A. P. 
Carter to allow her to occupy and enjoy the said estate she pay- 
ing the taxes and all necessary charges and expenses or at her 
election to pay over to her the net rents and profits thereof or of 
the proceeds thereof if sold as hereinafter provided but in no 
event shall the said estate cr any interest therein or the rents or 
profits thereof or the income of the proceeds thereof be subject 
or liable to any marital control obligations or direction and at 
her death in further trust to allow the children of the said Sybil 
Augusta Carter by the said Henry A. P. Carter and such person 
cr persons as their guardian appointed by authority of a Court 
of competent jurisdiction m the said Hawaiian Islands or under 
the will of the said Henry A. P. Carter shall in writing nominate 
and appoint to occupy and enjoy the said estate until all of said 
children if they so long live shall have arrived each to the age of 
twenty years said guardian paying the taxes and all necessary 
charges and expenses or at the written request of such guardian 
for the time being to pay over to the said children and to the 
heirs and legal representatives of any of the said children who 
may hereafter decease the net rents and profits thereof in equal 
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shares according to the number of said children now living or 
kereafter born (such heirs and legal representatives taking by 
way of representation and not according to number) and when 
all of the said children shall if they so long live have come to the 
age of twenty years or if no one of them shall so long live at the 
death of the last surviving one of them to convey and transfer 
the said estate or to pay and deliver over the proceeds and all un- 
applied income thereof (in case of sale) in equal shares to such 
of the said children as shall then be living and to the heirs and 
legal representatives of any who shall have hereafter deceased 
(such heirs and legal representatives taking by way of represen- 
tation and not according to number) or if no one of said children 
reach said age in like manner to the heirs and legal representa- 
tives of all of the said children by way of representation But 
Provided always and it is hereby declared and agreed that the 
said trustee and any successor in said trust upon the request in 
writing of the said Syhil Augusta Carter and of the guardian for 
the time being (appointed as aforesaid) of the said children or of 
any of them shall sell and convey or lease or mortgage the said 
estate or any part thereof or interest therein according as he may 
be so requested holding the proceeds thereof upon the same trusts 
as are herein expressed regarding the estate hereby conveyed and 
no purchaser at any such sale shall be answerable for the appli- 
cation of the purchase money or the said trustee or any succes- 
sor in such trust may in his discretion at any time upon the writ- 
ten request of the said Sybil Augusta and of the guardian for the 
time being of any of the said children (being appointed as afore- 
said) convey and transfer the estate hereby conveyed or pay over 
the proceeds thereof if sold to the said Henry A. P. Carter and 
the trust hereby created shall thereby be wholly discharged and 
released therefrom and it is further hereby provided declared and 
agreed that at any time after the death of the said Sybil Augusta 
Carter and while said trusts or any of them shall be undetermined 
the said trustee and any successor in said trust upon the written 
request of the Guardian as aforesaid will sell and convey or mort- 
gage or lease said estate or any part thereof or interest therein 
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according es so requested holding the proceeds thereof upon the 
trusts aforesaid And it is further declared that for any sums of 
money which may be paid to the said Sybil Augusta Carter by 
the authority of these presents her sole receipts shall notwith- 
standing coverture suffice and Provided always and it is hereby 
further declared that if the said or any future trustee hereof shall 
die or in writing renounce the said trusts or go to reside abroad 
or decline to accept or (in the opinion of said Sybil Augusta 
Carter and of said guardian) become incapable or unfit to act in 
the trusts of these presents while any of them shall be subsisting 
then and in every or any such cases and as often as the same shall 
happen it shall be lawful for the said Sybil Augusta Carter and 
the said guardian cr after her death for the said guardian by any 
writing or writings under their hands and seals attested by two or 
more witnesses to numinate and substitute any person or persons 
to be trustee or trustees hereof in place of the trustee or trustees 
so dying renouncing going to reside abroad declining or becoining 
incapable or unfit to act as aforesaid,” &c. 

1. The first question upon which instructions are asked is 
whether the trustee should resign the trust in consequence of a 
request to do so, in favor of J. R. Galt, made in 1899 by the 
defendants Sybil A. Carter, George R. Carter, Frances I. 
Crehore, Agnes C. Galt and Cordelia J. Carter. 

It is clear from the language of the deed and seems to be con- 
ceded by all the defendants that, although the deed provides, in 
the second proviso of the portion above quoted, for a change of 
trustees upon the happening of certain events, the mere request 
of the cestuis que trust or some of them is not one of such events, 
Accordingly, so far as is shown in this case, the trustee need not 
resign. He may do so or not, as he pleases. 

2. The second question is whether the trustee should comply 
with a reqnest in writing made by Sybil A. Carter in 1899, with 
the consent of her surviving children, to convey the premises to 
one of them, George R. Carter, for $18,000. The deed provides, 
in the first proviso above quoted, that the trustee may convey the 
premises “upon the reqnest in writing of the said Sybil Augusta 
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Carter and of the guardian for the time being (appointed as afore- 
said) of the said children or of any əf them,” &. The method 
of appointment “aforesaid” is “by authority of a court of com- 
petent jurisdiction in the said Hawaiian Islands, or under the will 
of the said Henry A. P. Carter.” 

It seems not to be disputed and in our opinion it is the correct 
view that the written request of Sybil A. Carter and such guard- 
iaun is a condition precedent to the execution of the power of sale, 
and that, since there is and can be no such guardian, all the chil- 
dren having become of age, that condition has not been and can 
not be fulfilled. See Barber v. Cary, 11 N. Y. 897: Gulick v. 
Griswold, 160 N. Y. 399; Goebel v. Thieme, 85 Wis. 286; 
Crane v. Bolles, 49 N. J. Eq. 373; Sykes v. Sheard, 2 De G., 
J. & S. 6. And yet, considering the particular language of this 
deed, much might be said in support of the view that the written 
1equest of Sybil A. Carter alone would under the circumstances 
be a sufficient compliance with the condition. See also Leeds v. 
Wakeficld, 10 Gray 514; Sohier v. Williams, 1 Curtis 479; 
Hackett v. Milnor, 156 Pa. St. 1. 

3. The third question is whether the trust terminated upon 
the arrival of the youngest daughter at the age of twenty years, 
though the life cestui que trust, Sybil A. Carter, was and is still 
living, and whether therefore the trustee should upon the hap- 
pening of that event have conveyed the premises to the persons 
designated, subject to the life interest in the said Sybil A. Carter, 
or should do so now. This is the main question in the case. Its 
sclution depends chiefly upon the construction of the first sen- 
tence, that is, the portion preceding the first proviso, above quoted 
from the deed. 

This portion of the deed may be divided in substance as fol- 
lows, though the divisions are not separated by punctuation marks 
or in any other manner in point of form. The property is to be 
Leld in trust: (1) “during the life” of Sybil A. Carter to allow 
her (a) to occupy and enjoy the estate, she paying the expenses, 
or (b) to pay her the net income thereof or (c) the net income of 
the proceeds thereof in case of sale, (2) “and at her death in fur- 
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ther trust” (a) to allow the children, &c., to occupy and enjoy 
the estate until all arrive, if they live so long, at the age of 
twenty years, iheir guardian paying the expenses or (b) to pay 
them and their heirs, per stirpes, the net profits thereof, (3) “and 
when all of the said children” shall come to the age of twenty 
years or, if none of them live so long, at the death of the 
last survivor, to convey the estate or pay the proceeds and un- 
applied income thereof, in case of sale, in equal shares to the 
children then living and the heirs and legal representatives of 
those then deceased, per stirpes, or, if none reach such age. to 
the heirs, &e., of all. 

It is contended on the one hand that these are three co-ordinate 
provisions, the first intended to cover the period during the life 
of Sybil A. Carter, the second, the period after the death in cer- 
tain contingencies, and the third, to be independent and take 
effect during either period, that is, even during the life of Sybil 
A. Carter, if all the children attain the prescribed age during 
that period, or, to put it another way, that the words “at her 
death” do not apply to part 3 as well as to part 2. On the other 
hand it is contended that parts 2 and 3 are alternate or sequential 
subdivisions, that is, that part 1 covers the period of the life of 
the life-tenant. and that parts 2 and 3 both refer to the period 
thereafter, or, to put it differently, that the words “at her death” 
introduces part 3 as well as part 2. 

This latter contention, it seems to us, is the more reasonable. 
‘Chore who support the former contention, that is, that the trust 
has terminated and that the property or its proceeds should have 
been transferred to the children when they all attained the pre- 
scribed age, even though the life tenant still lived, concede that 
the lattcr’s life estate would not thereby be defeated. They con- 
cede that she would keep an equitable life estate and that upon 
the transfer the children would have merely the legal estate until 
death of the lifetenant. The grantor obviously had no such idea. 
She expressly provided in part 1 that the trust, not merely the 
equitable estate, should continue “during the life” of the life- 
tenant, and during all that time the trustee might have active 
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duties to perform under subdivisions b and ¢ of part 1, and under 
part 3 the intention was that the conveyance and transfer, when 
made at all, should be plenary and carry the beneficial use as well 
as the mere legal title. The transfer was to be, not merely of the 
premises, but, in case it were sold, of the proceeds thereof, and 
not merely that, but also of the unapplied income, and to the 
children and their heirs, &c., and was not in terms required to be 
subject to the equitable life estate. 

The argument was made in support of this view that the 
grantor could hardly have intended that in case of a sale the pro- 
ceeds should be distributed among no telling how many heirs and 
ite scattered fragments in the form of money held by them sever- 
ally, subject to an equitable estate therein and with no security 
for the protection of the equitable life tenant. That argument 
is sound as far as it goes as tending to show the probable inten- 
tion, on the theory that a reasonable construction should be 
adopted if possible, and although its force, as argued contra, may 
be lessened to some extent by the fact that it is a mere argument. 
cf expediency and not based on the language of the deed, yet the 
reasons that we have given above are not mere arguments of ex- 
pediency. They rest upon the language of the deed. Part 1 ex- 
pressly requires the trust tc continue for life and part 3, if it 
means anything, means that the persons described are to have 
the equitable as well as the legal title. Consequently if part 3 
should take effect during the life of the life tenant, the equitable 
estate of the latter would be defeated. In other words, the view 
that the trust terminated on the youngest child’s attaining the 
prescribed age even though during the life of the life tenant, 
would require part 8 to be construed inconsistently with part 1 
and would defeat one of the primary objects of the trust. 

Moreover, it seems to us as natural, perhaps more so, to read 
parts 2 and 3 as both introduced by the words “at her death” and 
heing alternate or sequential subdivisions, as to read part 3 inde- 
pendently and as having no relation to the words “at her death.” 
It is at least denbtful which is the more natural. On either theory 
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the phraseology could be greatly improved. But the substance 
is more than the mere form and must prevail. 

Another reason given in favor of the “termination” view is 
that part 2 is stated to be “in further trust” while part 3 is not 
introduced by any such words. This is at most a small matter 
of form and, especially considering that there are other inaccu- 
racies of form in this deed, should be given little weight one way 
cr the other. And yet we are not sure but that that little weight 
is on the side we have taken rather than on that on which it is 
urged. For, the word “trust” as here used is not the estate but 
the power or duty of the trustee. The property is given in fee 
but nevertheless in trust to do ecrtain things, that is, to allow the 
life tenant to occupy, &c., and in further trust to allow the chil- 
dren, &c., and to convey to them, &e. Looking at the word 
“rust” in this sense, the use of the phrase “in further trust” 
rather supports the view that parts 2 and 3 go together and are 
“in further trust” with relation to part 1. Otherwise we should 
expect “Sn further trust” to be repeated in part 3. 

It is further contended that the subsequent provisions of the 
deed bear out the “termination” theory. For instance, it is pro- 
vided that the property may be sold, &c., on the request of Sybil 
A. Carter and the guardian, and, after the former’s death, on the 
request of the latter alone; also that the trustee, if he should be 
come incapable, may be removed and a new one appointed by 
Sybil A. Carter and the guardian or, after her death, by the lat- 
ter alone. Hence, it is argued, the grantor intended that the 
estate should be easily handled, that future contingencies should 
be provided for, and that if the trust did not terminate on the 
youngest child’s attaining the age of twenty years, during the life 
of Sybil A. Carter, there could be no sale, &¢., and no change of 
trustee during the period from the time when the youngest child 
attained that age, to the death of Sybil A. Carter, because there 
could be no guardian to act as required by the deed. This last 
argument is perhaps the strongest on that side, for it points out 
a contingency unprovided for unless the “termination” theory is 
adopted, and the presumption is that all contingencies were in- 
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tended to be provided for. But the argument is one of mere 
expediency, to use the language of counsel above set forth in 
regard to a different argument in support of the opposite view. 
Further, the contingencies are not such as necessarily need have 
been provided for, and they could be met in part at least by a 
court of equity in the exercise of its well established jurisdiction 
over trusts. Again, when we consider that other contingencies 
were overlooked in this decd, the argument that the court should 
strain the language to meet the contingency in question is. 
greatly weakened. Lastly, while the court should construe the 
deed, if possible, so as to avoid leaving contingencies unprovided 
for, it cannot supply deficiencies which actually exist. In a case 
of doubt the argument in question might control, but it cannot 
control when, as here, to allow it to control would be to override 
the manifest intention of the grantor in other respects and per- 
haps leave unprovided for more serious contingencies, 

It is contended further that if the trust did not terminate upon 
the arrival of the youngest child at the prescribed age, there is 
technically no time at which it can terminate, since such child 
cannot at any time arrive at such age after the life of the life 
tenant, she having already arrived at that age during the life of 
the life tenant, and that therefore a perpetuity would be created. 
The trust will terminate when its purposes are fulfilled. More- 
over, the words “and when all of said children shall” attain such 
age need not, even on the view that we take, be construed as 
necessarily having reference to the time after the death of the 
life tenant. The language is not very apt or definite, looked at. 
from either standpoint. The words introducing part 2 are not 
“after her death” but “at her death.” The intention was that 
at that time the trust should be to allow the children to occupy, 
&c., so long as any were under the prescribed age and, when, 
that is, then or thereafter, the children should be of that age, 
to convey, &c. Part 3 was to be alternative or sequential to part 
2 as the case might requirc, though it must be admitted that the 
language is not felicitous. It is not felicitous on any theory. 
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But, as remarked above, the clearly expressed intentions on sub- 
stantial point. must prevail over mere verbal forms. 

The case of Schajfer v. Wadsworth, 106 Mass. 19, supports 
our view in a general way, in both its reasoning and conclusion, 
although it is not in all respects parallel with this. 

The fourth question is whether, if the trust terminated and 
a conveyance should be made by tha trustee, the deceased son 
Charles L. Carter’s portion should be conveyed to his widow, 
now Mrs. Mary H. S. Davis, defendant, or to his minor children, 
also defendants. The plaintiff in his bill does not request an 
answer to this question unless the court holds that the trust ter- 
minated, and none of the defendants seem to desire an answer 
10 it except in the same event. Since, therefore, we hold that 
the trust did not terminate, we need not express an opinion on 
this fourth question. 

The deerce of the Circuit Judge is in accordance with the fore- 
going views on the first three questions but it goes further and 
sets forth instructions on other questions. As to such further 
instructions, upon which we express no opinion, the decree is 
reversed. 

A decree will be signed in conformity with this opinion, on 
presentation in this Court. 

Robertson & Wilder for plaintiff. 

Kinney, Ballou & AMfcClunahan for defendants other than 
Mrs. Davis and her minor children. 

Holmes & Stanley for Mrs. Davis. 

Fitch £ Highton for the guardian ad litem of the minor 
children. 


CARTER v. KATIKAINAILAOLF. 
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J. O. CARTER t. KOOLAU KATKAINAITAOLE, Adminis 
tratrix of the Estate of John W. Kaikainahaole, deceased. 


APPEAL FROM Circrir Jenee, First Circcit. 
SUBMITIED NOVEMBER 21, 1902. Dercipep DecemBer 10, 1902, 
Ferrar, C.J., Garsrarrm asp Perry, JJ. 


When a mortgage has been foreclosed under the power contained 
therein and under the statute, without the aid of a decree of a court 
of equity, and possession is withheld from the purchaser at such 
sale by the mortgagor or those holding under him, equity has no 
jurisdiction, upon a bill brought solely for the purpose, to issue 
a writ of possession in favor of the purchaser. 


OPINION OF THE COURT BY PERRY, J. 


This is a bill in equity wherein the complainant avers that at 
a foreclosure sale ordered and had by the mortgagee in a certain 
mortgage under the power of sale contained therein and of the 
statutes applicable in such cases, he became the purchaser of the 
mortgaged premises, that all the requirements of the mortgage 
and of the law (detailing these to a certain extent) were complied 
with, that the title to the mortgaged premises was duly perfected 
in him, that he is entitled to possession and made demand for the 
same upon the respondent, who is the administratrix of the estate 
of the deceased mortgagor, and that the respondent refused to 
surrender possession. The prayer is for an order to remove re- 
spondent and all persons claiming under her from the premises 
and for a writ of possession. To this bill the respondent demurred 
on the ground. among others, that the complainant has a plain, 
complete and adequate remedy at law and that a court of equity 
has no jurisdiction to grant the relief prayed for. The demurrer 
was by the lower court sustained upon the ground just mentioned 
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and the bill was dismissed. From that decree the cause comes 
by appeal to this court. 


It seems clear that if the mortgage had been foreclosed by 
proceedings in equity and the sale ordered by the court and com- 
pleted, equity would have jurisdiction, even on a subsequent, and 
independent bill, to issue a writ of possession to remove the mort- 
gagor or those holding under him and to put the purchaser in 
possession; and from this it is argued for the complainant that 
the same relief will be granted in equity where the foreclosure 
sale was, as in this case, not under a judicial decree, but under 
the power contained in the mortgage. We think otherwise. In 
the class of cases in which equity does issue writs of possession, 
the reason is that having already assumed jurisdiction for the 
purpose of foreclosing the mortgage it will retain jurisdiction to 
do complete justice between the parties, or, where an independ- 
ent proceeding is brought, that it will make its former order 
effective and not compel the purchaser to resort to another and 
different court to secure a compliance with the decree. In this 
case, however, neither of these reasons can be invoked. Equity 
has not at any time had jurisdiction of the main subject nor has 
it made any decree which it is now sought to enforce. The case 
presented by the bill is simply that of a complainant who has 
the title to and right of possession of certain land and from whom 
possession is unlawfully withheld by another. For this wrong 
he has the ordinary remedy at law of an action of ejectment. 
The mere fact that his title and right of possession can be traced 
back through a mortgage and a foreclosure sale thereunder is not 
sufficient to give equity jurisdiction. The remedy at law is cer- 
tainly plain and complete. 

Tt is contended, however, that such remedy is not speedy and 
not adequate because,—and of this the court is asked to take 
judicial knowledge—there is a large accumulation of law cases 
undisposed of in the Circuit Court of the First Circuit and ccnse- 
quently an action of ejectment, if now instituted by this com- 
plainant, would not be heard for a long period of time, perhaps 
two years. There is no doubt that, upon the case being reached, 
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the trial and the subsequent proceedings can be speedily disposed 
of and that the remedy, by enforcement of the judgment, will be 
complete and adequate. The delay due to the present condition 
of the calendar in the First Circuit,—assuming the facts to 
he as stated bv the appellant,—does not of itself render the 
vemedy slow or inadequate within the meaning of the rule 
or principle in question. If the contention of complainant were 
permitted to prevail, the assumption or denial of jurisdiction by 
equity would become a matter of great uncertainty, based upon 
an ever-varving state of circumstances. It is to be observed, 
moreover, that no real or permanent improvement in conditions 
would follow from the adoption of the view, if such were other- 
wise possible, that equity could take jurisdiction whenever a trial 
could thus be reached at an earlier date. The result would sim- 
ply be to reverse conditions and to unduly encumber the calendar 
of equity cases. 

The decree appealed from is affirmed. 

Kinney, Ballou & McClanahan for complainant. 

C. W. Ashford for respondent. 


MARY K. TIBBETS v. S. PALI, Guardian of Oliva Lahela, a 


minor, 
Exceptions rrom Crrcuit Court, First Circo. 
SUBMITTED NOVEMBER 25, 1902. Drcmpep Decemser 10, 1902. 


Frear, C.J., GALBRAITH anp Perry, JJ. 


A motion to set aside a default is addressed to the discretion of the 
trial judge and is not subject to review on exceptions in the 
absence of an abuse of discretion. 

The finding of a jury on a question of fact will not be set aside by 
this court where there is evidence to support it. 
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OPINION OF THE COURT BY GALBRAITH, J. 


This was an action of ejectment to recover lands described in 
L. C. A. 78 to G. D. Nuaiaia and L. C. A. 8316 to Kamoiki, 
Royal Patent 122», situated at Aipaako, Kunawai, Kapalama- 
uka, Honolulu, Oahu? There was a jury trial and verdict for 
the defendant in the Cireuit Court. The plaintiff excepted and 
presents two grounds of exception (1) To the order of the Circuit 
Court in setting aside a default entered against the defendant 
and replacing the cause on the trial calendar; (2) That the ver 
dict of the jury was contrary to the evidence and the weight of 
the evidence. 

Tt appears that suic was commenced on June 80th, 1899, and 
the defendant served with process on the following day; that 
afterwards on August Tth the defendant was declared to be in 
default for failure to answer or plead; that two days later the 
defendant moved to open the default basing the motion on the 
defendant's affidavit which sets out: That he is the guardian 
of Oliva Lahela, (w) a minor, age 11 vears; that during the early 
part of the vear 1899 he retained counsel for the purpose of 
bringing suit against the plaintiff to quict title to the land in dis- 
pute; that a bill for that purpose was drafted by his attorney 
during the month of June, 1899, and awaited his signature; that 
he was not informed of this fact until efter the commencement 
of this suit by plaintiff; that on July 5th, 1899, he left Honolulu 
for the island of Hawaii on private business and did not return 
until July 30th; that immediately on his return he was informed 
by one of his attorneys that this suit ad been commenced by the 
plaintiff and was asked if he had not heon served with summons 
in the case; that he replied that he had been served with a paper 
on July 2nd, 1899, by a police officer who told him to appear 
before the court on August 7th, 1899, and that he did not know 
the significance of the paper; that he did not show the same to 
his attorneys or tell them about it, believing that said paper was 
the bill to quiet title for which he ha‘ 1ctained counsel and that 
the paper served on him was notice from his attorneys to appear 
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and be ready for trial, in the action to quiet title, on August 7th; 
that he cannot read the English language and was unable to un- 
derstand the purport of the summons and was thereby led to rely 
on the statement of the police officer and believed from such state- 
ment that all he had to do by reason of the paper served was to 
appear in court on August 7th; that he had never been cited in a 
civil action before and & l not know that it was necessary for 
him to answer in 20 dayr after service; that he is in default in not 
having filed an answer within the time required by law; that he 
has as he believes and is advised a good defense to plaintifi’s 
action; “that his defense is that the grantor of his ward, namely, 
the mother of said ward, and not the plaintiffs grantor, was the 
person mentioned in and intended by the deed of the original 
owner of the property in dispute, through which deed both the 
plaintiff and the defendant claim title; and defendant also relies 
upon the statute of limitation as his ward’s grantor, namely, her 
said mother, has been in actual possession of said property for a 
period of over twenty years.” 

The motion to set aside the default was addressed to the disere- 
tion of the trial judge. In the absence of an abuse of discretion 
his ruling therein is not subject to review on appeal. The show- 
ing made in the affidavit was sufficient to support the order of the 
Circuit Judge setting aside the default, at any rate, we cannot 
say as a maiter of law that his doing so was an abuse of the discere- 
tion vested in him by the statute. 

The second exception involves the consideration of a question 
of fact. It seems that the plaintiff’s and defendant’s respective 
grantors of the land in controversy had a similar name, Lahela 
Kapoli. The question in dispute and on which the determination 
of the case hinged was one of identity as to whether the plaintiff's 
or the defendant’s grantor was the grantee in the original deed 
from G. D. Kuaiaia. That question was submitted to the jury 
under proper instructions from the court. The trial lasted 
several days—numerous witnesses were examined in favor of 
and against the claims of each of the parties. The evidence 
would have sustained a finding in favor of either for the reason 
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that there was evidence to support such a finding. The jury 
found for the defendant. There is nothing in the record that 
would justify us in setting aside that finding and verdict. Byrne 
v. Vocller, 13 Ilaw. 494, 498. 

The exceptions are ovcrruled. 

J. Alfred Magoon and J. Lightfoot for plaintiff. 

Chas. F. Peterson for defendant. 


IKEDA and KUBO v. IIOE LUNG. 
APPEAL From Oircurr Junge, Fourtu Crrcuir. 
Susurrtep NovEmBEr 21, 1902. Decipep DECEMBER 11, 1902. 


Frear, C.J., Garsparrn anp Perry, JJ. 


Appeal dismissed, there being evidence to support the finding of the 
Circuit Judge in a law case appealed to him from the District 
Magistrate. 

Even if a violation of P. L., § 358, by leaving a wagon, without a horse 
attached, in the street for over fifteen minutes, were negligence 
per se, the evidence in this case warranted a finding that the wagon 
was not so left for so long a time. 

So leaving a wagon in front of one’s store for a few minutes while 
changing horses is not negligence per se, irrespective of the statute. 
Even if it were, it would not necessarily be contributory negligence 
where defendant’s runaway horse ran into the wagon and dam- 
aged it. 


OPINION OF THE COURT BY FREAR, C.J. 


This is an appeal on a point of law from the Circuit Judge 
who, on appeal from the District Magistrate, found for the plain- 
tiff, in an action for damage caused ro plaintiffs’ wagon by de- 
fendant’s horse. 
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The plaintiff moved to strike the :ranseript of the testimony 
from the files for non-compliance with Rule 4 and because it was 
not formally made a part of the record; also to dismiss the appeal, 
principally on the ground that the point of law on which it was 
taken is not properly certified. 

The merits as well as these motions were argued and under the 
cireumstances we prefer to dispose of the case on the former. 

The plaintiffs’ wagon was injured by defendant’s runaway 
horse on Front street, Hilo. ‘Te horse was a wild one. The 
defendant was riding it for the first time and indeed had never 
before ridden any horse. He was thrown and then the horse ran 
into the wagon. This was sufficient for a prima facie case 
against the defendant. 

The only defense was contributory negligence, to make out 
which the burden was on the defendant. ‘The only thing relied 
on to show such negligence was the leaving of the wagon for a 
time, without a horse attached to it, in the street near the side 
walk. 


It is contended, first, that this was negligence per se because 
in violation of Penal Laws, $358, which prohibits the leaving of 
a vehicle on a street for more than fifteen minutes unless a 
draught animal is attached to it. But aside from the question 
whether a violation of that law would be negligence per se, the 
testimony was such as to warrant a finding that the wagon was 
not left for so long a time as fifteen minutes. 


It is contended, secondly, that to leave a wagon in the street 
in that wav at all was contributory negligence irrespective of the 
statute. The testimony was such as to warrant a finding that 
the wagon was there without a horse attached, in front of plain- 
tiffs’ store, only about five minutes or so, for the purpose of 
changing horses. We cannot sav that that was negligence per se, 
Even if it were negligence, it would not necessarily follow that 
it was contributory negligence, that is, that it contributed to or 
was a proximate cause of the injury. ‘That would probably have 
happened whether the horse was attaclied to the wagon or not, 
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and in all probability the plaintiffs’ could not have avoided the 
danger after it arose by any amount of care. 

The cnly point of law relied on is wnether there was any sub- 
stantial evidence to support the finding. In cur opinion there 
was. 

The appeal is dismissed and the judgment below affirmed. 

Smith & Parsons and Thayer & Hemenway for plaintiffs. 

Smith & Lewis, L. J. Warren and Le Blond & Smith for 
defendant. 


ORPHEUM COMPANY, LIMITED, Plaintiff in Error cv. W, 
W. DIMOND & COMPANY, LIMITED, Defendant in 
Error. 


Error to Circvir Corrr, First Crecutr. 


SUBMITTED NovemBrr 24, 1902. Dxciprp Decewper 12, 1902. 


Frear, C.J., Garprairn axd Prrry, JJ. 


A writ of error is dismissed for the reason that the plaintiff in erro“ 
failed to comply with the rule of this court in regard to filing 
briefs. 


OPINION OF THE COURT BY GALBRAITH, J. 


The plaintiff in error, The Orpheum Company, Limited, sued 
out a writ of error to the Cireuit Court, First Circuit, alleging 
that within six months last past judgment had been entered 
against it in that court and in favor of the defendant in error for 
the sum of $177.15 and costs; that said judgment was unsat- 
isfied and that there was error in the record of said proceeding, 
setting out two assignments of error: (1) that there was error as 


ORPHEUM CO. r. DIMOND & CO. 523 


specified in its bill of exceptions presented to the judge in said 
cause: (2) that the court abused the discretion vested in it by law 
in ordering execution to issue on said judgment pending an ap- 
peal to this court. 

Tt appears that the defendant, plaintiff below, brought an 
action in assumpsit against the plaintiff in the District Court and 
sustained its claim by evidence; that the defendant in that suit 
did not offer any evidence or even cross-examine plaintiff’s wit- 
nesses; that judgment was rendered for the amount of the claim; 
that the defendant appealed to the Circuit Court where judg- 
ment in like sum and costs was rendered against it; that on Sep- 
tember 29th, 1902, a motion for the entry of judgment and the 
issuance of execution thercin was made on the ground that the 
exceptions presented were frivolous and intended for delay; that 
on October 8th thereafter the judge ordered execution to issue. 


The defendant in error moves to quash the writ on nine grounds. 
It will not be necessary to notice these in detail since it is doubt- 
ful if anv one of them or all together are sufficient to justify us 
in granting the motion and sinee the case mav be disposed of on 
another and snrer ground, 

The first assignment of error refers io a bill of exceptions for 
a specification of the errors therein assigned. This presumably 
refers to a paper that appears among the tiles entitled in the cause 
‘There is nothing on it to 


s» 


and designated “bill of exceptions. 
show that it was ever presented to the Cireuit Judge. Tt does not 
bear the file mark of this court or that of the Circuit Court. 
Ilowever, an examination of this paper discloses that the only 
exception set out in it was that the judgment rendered by the 
Cireuit Court in said cause was contrary to law and the evidence 
and the weight of the evidence. It also appears that there is no 
transcript of the evidence im the record although it is admitted 
that there was evidence introduced in the Circuit Court. We 
could not consider this assignment without the transcript before 
us, It is likewise impcssible for us to pass upon the second assign- 
ment of error in the absence of the transcript of the evidence 
since ihe circuit judge is authorized to order execution after the 
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allowance of a bill of exceptions and pending the appeal if it 
shall appear to him that the exceptions are “frivolous, immaterial 
or intended for delay.” Section 1439, Civil Laws. In this re- 
spect the record is incomplete and imperfect. However, it is not 
necessary to base our decision on this ground. 

The motion was argued and submitted November 24, and no 
brief has been filed by the plaintiff in crror. Rule 2 of this court 
provides that bricfs shall be filed by appellant or plaintiff in error 
within 5 days after argument, unless the time be extended, and on 
failure to do so the ‘case or appeal may be dismissed.” 

The writ is dismissed for the reason that plaintiff in error has 
failed to comply with Rule 2 of this court. 

C. W. Ashford for plaintiff in error. 

Mott-Smith & Matthewman for defendant in error. 


WONG CHOW r. LYLE A. DICKEY, District Magistrate of 
Honolulu, A. M. BROWN, High Sheriff of the Territory 
of Hawaii, and TUNG FOOK SING. 


ORIGINAL. 


SUBMITTED NOVEMBER 24,1902. Drcrpep Decemser 12, 1902, 


Frear, C.J., GALBRATTH AND Perry, JJ. 


That part of Section 1435, Civil Laws, permitting execution to issue 
on judgments pending appeal does not apply to District Court 
cases wherein a jury trial is demandable as of right. 

The District Magistrate has no authority to issue execution in such 
cases on a judgment rendered by him pending an appeal. 


OPINION OF THE COURT BY GALBRAITH, J. 


The plaintiff, Wong Chow, petitioned this court for a writ of 
prohibition against Lyle A. Dickey, Esq., District Magistrate, A. 
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M. Brown, Esq., High Sheriff, and Tung Fook Sing, alleging that 
petitioner was a defendant in an action of assumpsit, before said 
District Magistrate, wherein the amount in controversy was more 
than $20.00; that judgment was rendered against him in the 
sum of $263.63; that he duly perfected an appeal froin said judg- 
ment to the cireuit court; that pending said appeal application 
was made to said magistrate for the issuance of execution on said 
judgment; that execution was issned on the 12th day of Novem- 
ber, 1902, and delivered to the High Sheriff for levy on peti- 
tioner’s property; that the said District Magistrate was wholly 
without authority of law to issue said execution; that Section 
1435, Civil Laws, under whieh he pretended to act in the prem- 
ises is unconstitutional and void, being in contravention of the 
provisions of Articles 5, 7 and 14 of the amendments to the Con- 
stitution of the United States and that petitioner is wholly with- 
out remedy at law cxeept by process of this court prohibiting and 
restraining the defendants from proeceding to levy said exeeu- 
tion on plaintiff’s property pending said appeal. 

An order to show cause was issued by the Chief Justice return- 
able before this Court at 10 o'clock a. m. on November 21st, 
1902. 

The return admits the entry of judgment, the issuing of the 
execution and its delivery to the High Sheriff for levy as in the 
petition set out and avers that the issuance of the execution was 
within the discretion of the District Magistrate and that its dis- 
cretion was judicially, fairly and honestly exercised upon good 
cause shown and that the execution was legally issued and is a 
valid writ and entitled to be executed. 

The defendant Tung Fook Sing for further return for him- 
self averred that he stood ready and willing to indemnify the 
plaintiff, by a good and sufficient bond in any sum that might 
be ordered or agreed upon, against all damages that the plaintiff 
might sustain by reason of the issuing and levying of said execu- 
tion, in the event the plaintiff shall prevail in his appeal and 
obtain judgment in the appellate court. The return prays for 
the dismiésal of the order to show cause, 
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It is not contended that there is any authority of law for the 
giving of the bond of indemnity proffered in the separate return 
of the defendant, Tung Fook Sing. The absence of such author- 
ity is sufficient. to effectively dispose of that part of the return, 

The statute under which the ¢xecntion was issued reads as foi- 
lows: ‘An appeal duly taken and perfected in any cause pro- 
vided for in this Act shall immediately thereafter operate as an 
arrest of Judgment and stay of execution, provided that execu- 
tion may issue pending such appeal upon good and sufficient 
cause being shown therefor.” Section 1435, C. L. 

This section is found in the chapter of the statute governing 
“Appeals and Exceptions” which ineludes the section provid- 
ing for appeals from District Courts and was apparently intended 
to apply to all classes of appeals. 

It is contended that this section is null and void at least so far 
as it may be held to apply te Distriet Magistrates for the reason 
‘that, thero being no provision for a jury trial in the District 
Court, to permit the issue of execution, on a District Court judg- 
ment pending an appcal to the Circuit Court where a jury trial 
is available is to deny or take away from the defendant the right 
to a jury trial guarantecd him by the VIIth amendment to the 
United States Constitution, also that its provisions are contrary 
to the guarantees contained in Articles V and XIV of amend- 
ments to the Constitution in that under this section the defend- 
ant may be deprived of his property without due process of law. 

The right to a jury trial in all common law actions where the 
amount in controversy exceeds $20.00 given by the seventh 
amendment is in full foree ind effect in this Territory. Pringle 
v. Hilo Mercantile Co., 73 Haw. 705; Lewers & Cooke, ante, 
290. It fellows that no s.atute of the Territory can deprive one 
of this right. 

There is strong ground for the contention that the issning of 
execution on the judgment of the District Court where a jury 
trial is impossible, pending an appeal to the Circuit Court where 
such a trial is available, 1s practically a denial of the right to a 
jury trial. Such practice bears some resemblance to that of 
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“hanging the accused and trying him afterwards.” To be en- 
tirely effective this right should be available before the defend- 
ant’s property is seized and sold under execution. To seize and 
sell his property and then permit him to have a jury trial to 
determine whether or not it should have been seized and sold is, 
to put it mildly, placing restrictions about this constitutional 
guarantee that ought not to be upheld. 

This ground is sufficient tc sustain the praycr of the petition 
and to warrant the ecnelusion that that part of section 1435 per- 
mitting execution to issue pending an appeal cannot be held to 
apply to District Court cases wherein a jury trial is demandable 
as of right and does not authorize a District Magistrate to issue 
execution in such cases after an appeal has been perfected from 
the judgment and that the execution in this case was issued with- 
out authority of law. 

The rule as prayed for should be made absolute. It is so 
ordered. 

W. Austin Whiting and C. F. Clemons for petitioner. 

C. W. Ashford for defendants. 


KOOLAU KAIKAINAHAOLE, Administratrix of the Estate 
of Jchn W. Kaikainahaole, deccased, v. SAMUEL C. 
ALLEN. 


Apprrat FROM Circuit Junge, First Crrccerr. 
SUBMITTED NOVEMBER 25, 1902. Decipep Decemper 16, 1902. 


Frear, C.J., GALBRAITH AND Perry, JJ. 


A mortgagee has his remedy against the land by foreclosure, even 
though he has failed to present his claim to the administrator of 
the deceased mortgagor within the time prescribed by Section 1525 
of the Civil Laws. 

A court of equity will not advise an administrator upon simple ques- 
tions of law about which he should have consulted am attorney. 
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The vomplainant, adimini-tratrix of the estate of John W. Kai- 
kainahaole, deceased intestate, by bill in which the facts are 
averred in detail, asks a court of equity to restrain the respon- 
dent, who is the mortgagee in a certain mortgage executed by 
the decedent in his lifetime to secure the payment of a promis 
sory note for $2,500, from foreclosing the mortgage and from 
selling the mortgaged premises on the ground that the claim of 
the mortgagee wa~ not presented to the administratrix within 
six months from the day of the first publication of the statutory 
notice published by her to creditors or within six months from 
the dav when the note and mortgage became due and that there- 
fore such claim i+ barred by the statute (Section 1525, Civil 
Laws) and the mortgagee is powerless to foreclose his mortgage. 
The administratrix also prays that she “may be fully advised 
and instructed by this Honorable Court, whether, in law, or in 
equity, she, as such Adininistratrix a- aforesaid, should be held 
or permitted to pay such promissory note, or to in any manner 
satisfy or discharge the said mortgage? Whether the said Es 
tate of John W. Kaikainahaole is in anywise, and, if at all, in 
what manner, and te what extent, Hable to said defendant in 
the premises? Whether said mortgaged premises are in anywise, 
and if at all, in what manner, and to what extent, and upon 
what conditions, liable to sale under or by virtue of a foreclo- 
sure of said mortgage. either as a means of paving the princi- 
pal, or the interest, or hoth the principal and the interest repre- 
sented by said promissory note, or otherwise, or at all!” 

Upon the filing of the bill and an approved bond in the sum 
of $250 conditioned for the payment by the complainant, in 
ease the injunction should be thereafter dissolved, of all costs, 
charges and damages snffered by respondent by reason of its is- 
suance, a temporary injunction was issued enjoining the respon- 
dent from selling the mortgaged property at foreclosure sale, 
but this injunction was dissolved and the bill dismissed by final 
decree. 

The complainant’s bill was framed upon the theory that a 
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mortgagee who has failed to present his claim to the administrator 
of a deceased mortgagor within the time prescribed by the stat- 
ute, has thereby lost his remedy by foreclosure. The law has, 
however, been decided to the contrary in this jurisdiction. In 
the case of James Campbell et al. v. Kamaiopili ct al., (1872) 
in which the same question arose, the Supreme Court said: “We 
do not think the act was intended to divest mortgagees of their 
titles or of their remedies against the land by foreclosure. The 
counsel for the respondents contends for a different construction 
of the statute. It is true that it refers to all claims, even if they 
are secured by mortgage, but as the mortgage and note are two 
distinct securities, and nothing but payment of the debt will 
discharge the mortgage, it follows that the mortgage is not 
barred, as the statute only refers to claims secured by mortgage, 
and not to the mortgage itself.” See 3 Haw. 477, 478. 

Counsel for the complainant recognizes the applicability of 
that decision, but contends that it is erroncous and asks that it 
be overruled. The Jaw as laid down in that case has been a 
rule of property here for thirty years and is in accordance with 
the preponderance of authority elsewhere. It is unnecessary to 
set forth the various reasons which have been stated in support 
of the rule. No sufficient ground has been shown for overruling 
the decision. 

Regarding merely as a bill for instructions, the bill cannot 
be sustained. While it is true that trustees may, under certain 
circuinstances, come into a court of equity to seek advice and 
instructions, concerning their duty in the administration of the 
trust, we think that this is not such a case. The questions of 
law asked by the administratrix are such as can be readily an- 
swered by counsel. She is entitled to obtain from an attorney 
the desired advice at the expense of the trust estate. See 27 
Am. & Eng. Encycl. Law 158 and Greene r. Mumford, 4 R. I. 
313, 321-323. 


The decree appealed from requires the complainant to pay 
the respondent the sum of fifty dollars as an attorney’s fee neces- 
sarily incurred by the respondent in securing the dissolution of 
the temporary injunction. On this point the deeree was made 
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without any evidence having been adduced to support it. Ap- 
parently the court merely allowed the amount which it thought 
would be reasonable compensation for the services rendered by 
respondent's counsel in procuring the dissolution of the injune- 
tion. It does not necessarily follow that that was the extent 
of the damages suffered by the respondent, for it may be that 
the respondent had paid or agreed to pay to his attorney in full 
for such services a sum less than that fixed by the Circuit Judge. 
Evidence was necessary in order to establish the amount of the 
damage, if any. 

The decree appealed from, in so far as it orders the dissolution 
of the temporary injunction and the dismissal of the bill, is 
affirmed, and in so far as it relates to the attorney’s fce, is re- 
versed, without prejudice to the respondent’s right to take such 
further proceedings as he may be advised are proper to recover 
such damages, secured by the bond, az he may be entitled to, and 
the cause is remanded to the Circuit Judge for such further pro- 
ecedings as may be proper in conformity with this opinion. 

C. W. Ashford for complainant. 

Kinney, Ballou & McClanahan for respondent. 


THOMAS MILNER HARRISON r. J. A. MAGOON, F. B. 
McSTOCKER, L. ©. ABLES, DOROTHEA EMERSON 
(nce Lamb), T. E. COWART, J. H. KIRKPATRICK, 
A. E. POWTER, J. WOLFENDEN and GEORGE D. 
MOORE. 

Moriox For REHEARING. 
Susurrrep November 24, 1902, Deciven DecesperR 17, 1902. 
Frear, C.J., GaLerarrn avo Perry, JJ. 

Rehearing denied, on the ground that the point claimed to have 

been overlooked by the court in its former opinion was not in 


fact overlooked, but was substantially disposed of by the reasoning 
of that opinion. 
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OPINION OF THE COURT BY PERRY, J. 


The verdict of the jury in this case was for the plaintiff, 
against all of the defendants. Upon exceptions, this court set 
aside the verdict and ordered a new trial. Ante, p. 418. The plain- 
tiff now moves for a rehearing on the ground “that a point duly 
argued and submitted to this Court was overlooked by the Court 
in its decision filed on the 22nd day of October, 1902.” The 
point claimed to have been so overlooked is stated in the motion 
to be “that the defendants L. C. Ables, T. E. Cowart and J. H. 
Kirkpatrick, who personally executed the agreement upon which 
this action has been brought, stand in a different position from 
those defendants who executed said agreement through attor- 
neys; that the reasons assigned by the Court for ordering a new 
trial of said cause do not and cannot apply to the defendants 
above named, and that as to them the verdict of the jury should 
not have been reversed.” 

Of the nine persons named as defendants in the action, it 
seems that four, namely, Cowart, Kirkpatrick, Ables and Wol- 
fenden, personally signed the agreement sued on, the names of 
four others were signed by alleged attorneys in fact, and one, 
Moore, did not sign at all. In our opinion on the questions 
raised by the exceptions we held, inter alia, that the instructions 
given by the presiding judge to the jury on the subject of the 
authority of the attorneys in fact to execute the agreement on 
behalf of Magoon, McStocker and Mrs. Emerson were errone- 
ous, that the attorneys in fact had no such authority either 
under their powers of attorney or by virtue of their relation 
as partners in the A. P. & I. H. Co., that it was impossible to 
say whether the jury found that the contract was authorized, 
as they might have found under the instructions given, or that 
the principals had subsequently ratified the acts of the agents, 
and that the error was prejudicial. We further held that notice 
to and demand upon Kirkpatrick was sufficient notice to and de- 
mand upon all of the other members of the A. P. & I. H. Co., 
provided they all executed or subsequently ratified the Tasma- 
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nia agreement and that, if the parties can be held jointly, notice 
to one would be notice to all. 

The point mentioned in the present motion, while not ex- 
pressly referred to, was disposed of by the decision. It was not 
overlooked. The action was brought against nine persons. The 
notice and demand relied upon was shown to have been made 
upon Kirkpatrick alone or, perhaps, upon Cowart and Kirk- 
patrick; in any event, no notice or demand was shown to have 
been made upon any of the other defendants. The notice to 
Kirkpatrick could affect the other defendants only upon the 
theory of a joint liability. If all of the nine are jointly liable, 
—and upon the present state of the case it may yet be proved 
that they are—recovery cannot be had against three or four 
only of the joint contractors. With possible exceptions not 
material in this case, the recovery must be either against all who 
are jointly liable or against each of the persons separately upon 
his several liability and in the latter case notice to one would 
not, by mere operation of law, be notice to any of the others. 

Whether or not, if it shall appear hereafter that some of 
the persons named as defendants neither executed nor subse- 
quently ratified the execution of the agreement, the others can 
still be held jointly liable, and whether or not, in such case, 
notice to one would be notice to the others thus held jointly 
liable, are questions which have not yet arisen and upon which 
no opinion is expressed. 

The motion is denied. 

Robertson & Wilder for plaintiff. 

Kinney, Ballou & McCianahan, J. A Magoon and J. Light- 
foot for defendants. 
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D. L. AKWAI v. ROYAL INSURANCE COMPANY. 
Excrrtions From Cigcurr Court, First Circuir. 
Svusmitrep November 21,1902. Decne Decemper 26, 1902. 


Frear, C.J., GALBRAITH AND Perry, JJ. 


In an action on a policy of fire insurance for loss caused by the spread 
of a fire started by order of the Board of Health for the purpose of 
destroying, as being infected by plague, certain previously con- 
demned buildings situated some distance from the insured building, 
an ex parte unexecuted resolution of the Board, adopted after the 
commencement of the fire, that all the buildings in the block, which 
included the insured building, were so insanitary and infected by 
plague as to require destruction, is not even prima facie evidence, 
that the building in question was so insanitary or so much of a 
nuisance as to be absolutely valuežess in the eye of the law so as 
to entitle the defendant insurance company to judgment. 


OPINION OF THE COURT BY FREAR, C. J. 


This is one of the many fire insurance cases that have arisen 
out of the burning of Chinatown, in Honolulu, on January 20, 
1900, by the spread of a fire started under orders of the Board 
of Health for the suppression of bubonic plague. In this case 
the only question is that of the measure of the damages, the 
defendant’s contention being that the building was valueless be- 
cause it had been condemned as insanitary by the Board of 
Health. 

The fire was started by order of the Board for the purpose of 
destroying certain previously condemned buildings in one por- 
tion of the large block in another portion of which, some dis- 
tance away, the building in question was situated. About 10 
o’clock in the morning, after the fire was started, the Board 
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resolved that all the buildings in this block, including of course 
the building in question, “the same having been inspected by 
this Board are in the opinion of this Board infected with plague 
by reason of many cases of plague having been taking from 
said block, and in consequence of proximity to a place where a 
ease of plague had occurred, and that it is necessary for the 
public health and safety that the buildings on said premises 
should be destroyed and that it is impossible to render them 
safe for occupancy by fumigation or other means and that such 
destruction shall be carried out forthwith,” also that all such 
buildings, “same having been inspected by this Board, are in 
the opinion of the Board insanitary, a source of filth and a 
cause of sickness, and are incapable of being rendered sanitary 
by fumigation or any other means, and that it is necessary for 
the public health and safety that the buildings thereon should 
be destroyed by fire, and that such destruction shall be carried 
out forthwith.” 

These resolutions were made without giving the plaintiff an 
opportunity to be heard and he was never notified by the Board 
of their action. No order was given for carrying out the reso- 
lution. Meanwhile the fire already in progress got beyond the 
control of the Fire Department which had it in charge and 
spread to plaintiffs building, which was burnt at about 2 o’clock 
in the afternoon. 

The Circuit Court after a trial, jury waived, rendered judg- 
ment for the plaintiff for the full amount of the policy, $1000, 
and the defendant now comes here on an exception to that judg- 
ment as being contrary to the law and the evidence. 


Tt is admitted that the plaintiff ought to recover the full 
amount of the policy but for the resolutions of the Board of 
Health. But it is contended that the resolutions are conclusive 
evidence that their recitals are true and that as matter of law 
it is absolutely impossible that a building that is infected with 
a dangerous disease from which the contagion cannot be re- 
moved and the prompt destruction of which is required by the 
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public safety can have any marketable, merchantable or other 
pecuniary value. 

The question is so novel that naturally no cases have been 
found by counsel on either side directly in point, and so the 
arguments have been those of principle and analogy. 

The defendant contends in the first place that the general rule, 
that the measure of damages is the actual value at the time of 
the fire, applies. But this does not help much. The question 
remains, what was such actual value in this case? If it was what 
the building could have been sold for, it might well be con- 
tended that some price could have been obtained for it, con- 
sidering that, so far as appears, no one outside of the Board of 
Health and its agents knew of the resolution, and that intend- 
ing purchasers, if they did know of the resolution, might be 
willing to take the chance of being able to prevent its execu- 
tion through judicial proceedings or by persuading the Board 
to revoke or modify it, or might take the chance of being able 
to recover compensation in case the resolution were executed, 
especially considering that the building was new and that, so far 
as appears, no case of plague had occurred in it, and that the 
resolution was general covering a large area without reference 
to particular buildings, and that there was at least a question 
as to its validity in view of the facts that it was adopted with- 
out affording the plaintiff an opportunity to be heard, that 
he was never notified of it, that the statute was not complied 
with by first ordering the plaintiff to abate the nuisance and 
that the resolution required the abatement to be in a particular 
way, ete. If the rule of actual value at the time is applicable 
and the actual value is ascertained in the usual way, that is, as 
a question of fact, it would seem that the plaintiff would be 
entitled to recover something, and it is practically conceded 
that if he is entitled to recover at all he is entitled to recover the 
full amount of the policy. Further, the method of ascertaining 
the value in insurance cases varies according to the circum- 
stances. For instance, a removable building on land held under 
a lease that is about to expire is valued in cases of this kind 
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without reference to the fact that it is worth much less for the 
purposes of removal. Wash. Mills Wf?g. Co. v. Weymouth 
Ins. Co., 185 Mass. 503. See also Ostrander Ins., Sec. 182. 
May, Ins., Sec. 424. The defendant’s proposition seems to be 
that the building cannot have any value in the eye of the law 
under the circumstances. Reference to the rule of actual value 
does not throw much light on that proposition. 


It is further contended that the building could be regarded, 
after the passage of the resolution, only as a mere mass of in- 
fection and a public nuisance and as having ceased to be a 
building within the meaning of the policy—after the analogy 
of the case of Nave v. Home Mut. Ins. Co., 37 Mo. 480, in 
which it was held that there could be no recovery on a policy 
of fire insurance on a building when the burning did not take 
place until after the building had fallen and become a mere 
“congerics of materials.” The cases are not analogous, for in the 
present case the building still remained a building, aside from 
the question as to how far it had become infected or a public nui- 
sance. If the building was without value, it was not because it 
was not a building. The Missouri case was based on the fact 
that the building was not destroyed by fire, not that a “congeries 
of materials” had no value. 


The case is likened also to that of a horse with the glanders, 
which, it is contended, can have no value in the eye of the 
law. This comparison also does not hold. By hypothesis in the 
ease of the horse, it had the glanders, while in the present case, 
the question as to whether the building was infected, or how 
much it was infected, is one of the questions in issue. Again, 
if the horse had the glanders it would surely die, but if the 
building was infected, might it not be disinfected? Need it be 
destroyed? It is also assumed that a horse with the glanders can 
as matter of law have no value. On this point that case does not 
help us out, for it at best merely presents in the case of the 
horse the same question that we have before us in the case of 
the building. If the horse were insured against death or disease, 
its value for the purpose of recovery on the policy would of 
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course be unaffected by the fact that it had the glanders. 
Smith v. People’s £c. Ins. Co., 173 Pa. St. 15; Tripp v. N. 
W. &c. Ins. Co., 91 Ia. 278. And even if the Board of Health 
had resolved after inspection that the horse had the glanders, 
that would not make it so and would be no defense for killing 
the horse, if it in fact was not so afflicted. Miller v. Horton, 
152 Mass. 540. And this brings us to the point on which we 
base our opinion. 

Assuming that the building would be valueless if it were in- 
fected by bubonic plague or at least if it were infected to such 
a degree as to require destruction by fire or other means, the 
resolution of the Board of Health that it was so infected did 
not bind the owner in the absence of an opportunity to be 
heard. The statute (P. L., Sees. 877-879) authorized the Board 
of Health to cause nuisances to be abated. It did not authorize 
it to destroy that which was not a nuisance or to make or declare 
that to be, which was not in fact, a nuisance. Its power to de- 
stroy depended on the fact of nuisance, and not on the fiat of 
the Board. The public safety might perhaps require it in the 
exercise of the police power to proceed without a hearing in a 
case of emergency. Its judgment, regarded as in the nature of 
a judgment in rem, might perhaps, unless reversed or modified, 
determine once for all and as against the whole world the status 
of the building, that is, that it should be destroyed. But it 
could not, at least in the absence of an opportunity to be heard, 
determine that the loss should fall on the owner or bind him 
as to the intermediate findings upon which the final judgment 
was based. One such intermediate finding was that the building 
was infected. See Miller v. Horton, supra; Cole v. Kegler, 
64 Ia. 59; Hennesey v. City of St. Paul, 37 Fed. R. 565; 
Hutton v. City of Camden, 39 N. J. L. 122; City of Salem 
v. Eastern R. Co., 98 Mass. 431; People v. Board of Health, 
140 N. Y. 1. 

Of course the mere fact that the Board resolved that the 
building ought to be destroyed or ought to be destroyed by fire, 
apart from the question of infection, could not relieve the in- 
surance company, if the building were destroyed by fire before 
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the execution of the resolution. An incendiary or a mob might 
have resolved the same thing but, however probable it might 
be that the resolution would be carried out, it could not affect 
the right to recover on the policy. Indeed, if such a resolu- 
tion (for destruction, without reference to infection) should be 
literally carried out by means of fire before the destruction of 
the building by other fire, that itself would be a loss within the 
terms of the policy. As we understand it, the contention is, not 
that the Board resolved that the building ought to be or should 
be destroyed, but that the building was in fact such a nuisance 
or so thoroughly infected that it ought to be destroyed, that the 
resolution was the evidence of this fact, and that a thing that 
was such a nuisance was valueless or worse than valueless. But, 
as we have seen, the Board could not conclude the plaintiff on 
that point without notice and an opportunity to be heard, if it 
could at all. 

It is, however, contended that the resolution on this point, 
if not conclusive, is at least prima facie evidence that the build- 
ing was a nuisance, and that the presumption arising therefrom 
was not rebutted. If the resolution were prima facie evidence, 
it might be a question whether there was not enough to justify 
a finding that it was overcome, considering that the building 
was new, that the resolution itself seems to indicate that no case 
of plague had occurred in it and that the resolution was general 
covering a large number of buildings en masse. But, however, 
that may be, in our opinion the resolution was not even prima 
facie evidence that the building was so infected as to require 
destruction. Some of the decisions go to the extent of holding that 
the action of a Board of Health or other appropriate civil autho- 
rity in a matter of this kind after it has been carried into exe- 
cution is admissible as prima facie evidence for some purposes 
in an action between the owner and such authorities or their 
agents, but we do not sce how a mere er parte unexccuted reso- 
lution of a Board of Health on an intermediate point, which 
the Board had no authority to adjudicate as an ultimate point, 
could properly be admitted as even prima facie evidence in an 
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action in contract between others. See Mossman v. Govt., 10 
Haw. 421. 

The exception is overruled and the judgment below affirmed. 

W. A Whiting, F. E. Thompson and C. F. Clemons for 
plaintiff. 

W. R. Castle and P. L. Weaver, counsel in another similar 
case, argued for the plaintiff, by permission. 

Robertson & Wilder and L. A. Thurston for defendant. 


CONCURRING OPINION OF PERRY, J. 


At the trial in the court below the plaintiff’s case consisted 
in introducing the policy for $1000 covering the building in 
question, an admission by defendant that the building was 
wholly destroyed by fire at the time named in the declaration 
and proof, either by oral testimony or by stipulation of the par- 
ties, that the building was erected by the plaintiff within a year 
previous to the fire at a cost of about $3000, and that at the 
time of the fire there was other insurance on the building 
amounting to $1000 covered by another policy issued by the 
defendant company. By stipulation filed in this court, the 
parties declare that it was made to appear to the lower court 
upon the trial “that if it were not for the circumstances of this 
ease which are claimed by the defendant. to control the measure 
of damages the defendant would concede that the plaintiff is 
entitled to recover the amount claimed.” The plaintiff having 
rested, the defendant introduced in evidence three documents: 
(a) a certified copy of an extract from the minutes of a meeting 
of the Board of Health held on January 10, 1900, to the effect 
that the Board had passed a resolution that in its opinion all 
the buildings in that part of Block 15 bounded by an imaginary 
line drawn along the Waikiki side of Kaumakapili Church to 
Kukui St., Kukui St., Nuuanu St. aud Beretania St., were in- 
fected by plague and that the public health and safety required 
their immediate destruction by fire; (b) an original letter, dated 
January 19, 1900, from C. B. Wood, President of the Board of 
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Health, to Andrew Brown, Fire Commissioner, authorizing the 
latter to destroy by fire all of the buildings just mentioned; and 
(c) a certified copy of two resolutions by the Board of Health, 
passed on January 20, 1900, at 10 a. m., one being “that all of 
the buildings in Block 15 bounded by Nuuanu, Kukui, River 
and Beretania streets be considered infected by plague, the 
same having been inspected by this Board are in the opinion 
of this Board infected with plague by reason of many cases of 
plague having been taken from said Block, and in consequence 
of proximity to a place where a case of plague had occurred, and 
that it is necessary for the public health and safety that the 
buildings on said premises should be destroyed and that it is 
impossible to render them safe for occupancy by fumigation or 
other means and that such destruction shall be carried out forth- 
with,” and the other, that all of the buildings in that Block, 
“same having been inspected by this Board, are in the opinion 
of the Board insanitary, a source of filth and a cause of sickness, 
and are incapable of being rendered sanitary by fumigation or 
any other means, and that it is necessary for the public health 
and safety that the buildings thereon should be destroyed by 
fire, and that such destruction shall be carried out forthwith.” 
The plaintiff then admitted, as a part of the defendant’s case, 
“that the fire escaped from the limits which the Board of 
Health ordered to be burned to the premises of plaintiff; that 
the fire was started under the Board of Health order about 9:30 
a. m.; that the resoiution condemning the whole block was 
passed at a meeting of the Board of Health at ten o’clock that 
morning; that pudsuiius premises were destroyed about two 
o’clock that afternoon;” and that said premises “were within the 
block destroyed.” With this the case for the defense was 
closed. In rebuttal, the plaintiff gave testimony to the effect 
that prior to the destruction of his building he received no notice 
of the condemnation. It was not shown by any of the evidence 
that the Board had issued any order for the execution of its 
resolutions concerning the westerly half of the block. 


The defendant’s sole exception is to the decision and judg- 
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ment on the ground that they are contrary to the law and to the 
evidence, and, thereunder, the only defense is as to the measure 
of damages, it being undisputed that the defendant is liable if 
the building was not valueless. The contention is that plaintiff 
can recover only the actual value of the building at the time of 
the loss and that, upon the evidence as it stands, the court must 
rule, as matter of law, that the building had no value, in other 
words, that the building had no value because (1) the two reso- 
lutions above referred to were passed by the Board of Health 
on the day of the fire prior thereto and (2) the building was in- 
fected with plague to the extent stated in those resolutions. 

For ascertaining the actual value of a building different 
methods have been adopted in different cases, varying according 
to the circumstances. Sometimes such value is declared to be 
the cost of construction less an amount representing the depre- 
ciation due to age. This, perhaps, would be the criterion most 
favorable to the plaintiff in the case at bar; the building cost 
$3000 and was practically new when destroyed. No materia! 
depreciation due to age was shown or could have been shewn. 
Another method would be to find the income-producing capa- 
city of the building and from that calculate its value. Again, 
the market value has been suggested as the “actual value.” 
This, I think, is the standard of measurement most favorab? ` to 
the present defendant. 

Let it be assumed,—what is at least doubtful—that the mar- 
ket value is the correct test and that the peculiar conditions re- 
lied upon by the defendant can be considered at all as element: 
in the valuation. The value is to be ascertained as of the tin:e 
of the loss and in the light of the circumstances then existing 
as they appeared to intending purchasers. The only ci:enm- 
stance suggested as having a depreciating influence on the price 
is the passage of these resolutions of the 20th of January. But 
those resolutions were not passed until ten o’clock on the morn- 
ing of that day and in all probability were, at two o’ei-ck in 
the afternoon, known to but a very few, if any, persons aside 
from the members and officers of the Board, and could not have 
had any effect upon intending purchasers ignorant of their pas- 
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sage. As to the mere fact that plaintiff’s building was :ituated 
in a block in other buildings of which plague cases had been 
found,—if indeed this can be properly inferred upon the record 
—it certainly can not be held as matter of law that that fact of 
itself would cause such intending purchasers, ignorant of the 
resolutions, to lessen their estimates for purposes of bidding 
from $3000 to $1000 or even to $2000. 

Let it, however, be even further assumed, in favor of the 
defendant, that the fact of the passage of the resolutions was at 
two o’clock known in the community generally. It is, of course, 
easy to understand that that fact would have a depressing effect 
upon the selling price. It may also be assumed in this connec- 
tion that the Board of Health had the power to pass the resolu- 
tions at the time and in the manner in which it did pass them and 
that the resolutions would, as to any declarations on the sub- 
ject of infection by plague, be conclusive and binding on the 
plaintiff in any proceedings thereafter had between him and 
the Board of Health or its members. It would at least he 
equally true that the Board would have the like power to seit 
aside its findings of fact and to withdraw or rescind its resclu- 
tions. This last mentioned fact was, as well as the first, an 
element to be considered by intending purchasers; and, while it 
may be that many would have been deterred from bidaing be- 
cause of the passage of the resolution, it may well be that others 
would have been found able and willing to pay a substantial 
sum for the building, assuming the risk as to showing to the 
satisfaction of the Board that the building was in faer umn- 
fected or that it could be disinfected by agencies other than fire 
and as to persuading it to rescind its former action. Who can 
say that that sum would not have been as much as $100 or $1090 
or as much as $2000? Can this Court say so, as matter of law? 
I think not. 

It is further contended that the building was valueless be- 
cause it was so infected with plague that it could not be dis- 
infected except by destruction by fire. As to this also we must 
look back to the facts as they existed at the time of the fire 
and as they appeared to intending purchasers. It may «ven be 
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still further assumed that the building was in fact infected with 
plague. However conclusive the resolutions were upon the 
plaintiff, they clearly could not make or alter the facts as to the 
existence or the degree of the infection, so far as intending pur- 
chasers were concerned. Such purchasers,—I refer now to those 
willing to take chances as to securing a rescission of the resolu- 
tions—may well have differed with the Board as to the possi- 
bility and practicability of disinfecting without burning. They 
may well have firmly believed that the plaintiff’s building, new 
as it was and with no case of plague traced to it or charged 
against it, was capable of being disinfected and rendered clean 
and safe by less costly methods. That was purely a matter of 
opinion upon which men had a right to differ. Even with these 
additional assumptions against the building, it cannot, in my 
opinion, be said, as matter of law, that no purchaser could have 
been found able and willing to pay as much as $100 or $1000 or 
even $2000 for the building, much less that no bid at all could 
have been secured. The defendant concedes, as above stated, 
that if the trial court was not bound, as matter of law, to find 
that the building was valueless, the plaintiff is entitled to re- 
cover the full amount claimed. 

lf the test of income-producing capacity is applied, the same 
result is reached. From the mere fact of the passage of the 
resolutions it does not necessarily follow that the plaintiff’s 
building at once ceased to have any earning capacity or rental 
value. The owner .umself, even though the resolutions while 
in force were conclusive upon him as to the facts recited in 
them, may well have entertained the hope of being able to 
secure their revocation, and tenants, both actual and prospec- 
tive, may, in spite of the declarations of the resolutions, have 
been found who regarded the building as fit for occupancy or as 
capable of being disinfected and rendered habitable and who 
were willing to pav rent for the use of it even though at re- 
duced rates. The court can not, in my opinion, upon the mere 
proof of the resolutions, undertake to say as matter of law that 
no such tenants could have been found and that no rental what- 
ever could have been obtained. 
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No reference has been made tu the danger to the plaintiff’s 
building at two o’clock in the afternoon from the advancing 
conflagration or from the fire declared by the Board of Health 
to be necessary, because fire was the very peril insured against 
and one, therefore, not to be considered as an element in the 
measure of damages. 


For these reasons I am of the opinion that from the mere 
proof of the two resolutions of the Board of Health it cannot 
be held as matter of law that plaintiff’s building was valueless 
at the time of the loss, and that there was sufficient evidence to 
support the decision and judgment and concur in the conclusion 
that the exception should be overruled. 


WADE WARREN THAYER, Trustee in Bankruptcy of C. 
T. Amana, v. A. LIDGATE. 


APPEAL FROM Circuit Junar, Fourtn Crrovir. 
SUBMITTED NoveMBER 24, 1902. Dercipep DECEMBER 26, 1902. 


FREAR, C.J., GALBRAITH AND Perry, JJ. 


The Circuit Court of this Territory and the Circuit Judges in Cham- 
bers have jurisdiction of actions at law and suits in equity brought 
by trustees in bankruptcy to recover money or other property 
transferred by the bankrupt tə third parties in fraud of the 
Federal Bankruptcy Act before the institution of the proceedings 
in bankruptcy, and should exercise such jurisdiction when occasion 
arises, at least in the cases in which the Feceral Court for this 
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Territory has not jurisdiction. Bardes v. Hawarden Bank, 178 U. S. 
624, followed. 


A trustee’s remedy is by an action at law and not by a suit in equity, 
when the sole relief sought is the recovery of money so transferred 
by the bankrupt. 


OPINION OF THE COURT BY PERRY, J. 


This is a bill in equity the averments of which are as follows: 
That C. T. Amana, of Paauilo, Hawaii, was, on or about 
July 12, 1901, in the United States District Court for this Ter- 
ritory duly adjudged a bankrupt upon the petition of creditors 
filed June 24, 1901; that thereafter the complainant was duly 
elected the Trustee in Bankruptcy of said Amana, and ever 
since has been and now is the duly qualified and acting trus- 
tee; that within four months prior to the filing of the petition in 
bankruptcy, to wit, on or about May 23, 1901, Amana, in con- 
sideration of certain indebtedness of his to respondent, paid to 
the said respondent certain sums of money amounting in all to 
$1,765.00; that at that time Amana was insolvent and in making 
the payments intended thereby to prefer the debt of respon- 
dent over the debts of his other creditors; that the effect of the 
transfer was to enable the respondent to obtain from Amana 
a greater percentage of the debt than could be obtained by any 
of the other creditors; that at that time respondent had reason- 
able cause to believe that Amana intended to so prefer his 
debt; that respondent now claims to be rightfully entitled to 
retain the money so paid as part payment of the debt due him 
and, although requested, refuses to pay over to the complainant 
said sum. 


To this bill the respondent demurred on the grounds, (1) 
that the Circuit Court of the Fourth Circuit has no jurisdiction 
of the subject matter of the suit, but that the District Court of 
the United States for this Territory has jurisdiction and is the 
proper tribunal to hear and determine the matter, and (2) that 
complainant’s remedy is at law, that he is not entitled to relief 
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in a court of equity and that the bill does not state facts suffi- 
cient to constitute a cause of action. 

The court below sustained the demurrer and dismissed the 
bill, on the ground, as we understand its opinion, that the Dis- 
trict Court of the United States for this Territory has jurisdic- 
tion and that the Circuit Judge has not, and that even if the 
Circuit Judge has jurisdiction he is at least vested with the dis- 
cretion to either exercise it or decline to do so as he may see 
fit and that, having such discretion, he declines, as a matter of 
courtesy, to hear the suit and leaves it to the “exclusive juris- 
diction” of the federal court. From a decree in conformity 
with that opinion, the cause comes by appeal to this Court. 

1. Whatever difference of opinion may have formerly ex- 
isted on the subject, it is now settled that a District Court of 
the United States, as such, cannot, except by the proposed de- 
fendant’s consent, entertain jurisdiction over suits brought by 
trustees in bankruptcy to set aside fraudulent transfers of money 
or other property, made by the bankrupt to third parties before 
the institution of the proceedings in bankruptey. Bardes vr. 
Hawarden Bank, 178 U. S. 524 (1900). The precise question 
was involved in that case and fully considered and passed upon 
by the court. Where, as in this Territory, (see Section 86 of the 
Organie Act) the District Court of the United States is also 
given, by statute, the powers of a Circuit Court, it may be that 
the first mentioned court would have jurisdiction over suits of 
of the class just referred to provided there was a sufficient juris- 
dictional amount and the requisite diversity of citizenship ex- 
isted, or the case arose under the Constitution, laws or treaties 
of the United States. Section 23, a, Bankruptcy Act; Bardes 
v. Hawarden Bank, supra. The case at bar, however, is not 
within those exceptions. The District Court of this Territory, 
even with its enlarged powers, cannot, otherwise than by the 
defendant’s consent, take jurisdiction over this suit. 

Has the Territorial Circuit Court or its judge in Chambers ju- 
risdiction of the subject matter of this case? Section 23, b, of the 
Act of 1898 provides that “suits by the trustee shall only be 
brought or prosecuted in the courts where the bankrupt, whose 
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estate is being administered by such trustee, might have 
brought or prosecuted them if proceedings in bankruptcy had 
not been instituted, unless by consent of the proposed defen- 
dant.” Referring to this clause, the court, in Bardes v. Bank, 
supra, p. 537, said: ‘Had there been no bankruptcy proceed- 
ings, the bankrupt might have brought suit in any state court 
of competent jurisdiction,” or, under certain circumstances, in 
a Circuit Court of the United States. So, too, in the case at bar, 
had there been no bankruptcy proceedings, the Territorial 
Courts would have had jurisdiction to entertain a suit brought 
by Amana to recover the property in question. If it should 
be contended that section 23, b, cannot apply to a case like the 
present one because the bankrupt could not have brought a 
suit to set aside a transfer made by himself in fraud of his 
creditors, that point, also, was decisively disposed of in the 
Bardes case, the court saying, at p. 587: “But the clause con- 
cerns the jurisdiction only, and not the merits of a case; the 
forum in which a case may be tried, and not the way in which. 
it must be decided; the right to decide the case, and not the 
principles which must govern the decision. The bankrupt him- 
self could have brought a suit to recover property, which he 
claimed as his own, against one asserting an adverse title in it; 
and the incapacity of the bankrupt to set aside his own fraudu- 
lent conveyance is a matter affecting the merits of such an ac- 
tion, and not the jurisdiction of the court to entertain and de- 
termine it.” 

Our Circuit Courts have, under section 1144 of the .Civil 
Laws, jurisdiction of “all civil causes at law, except as other- 
wise expressly provided,” and the Circuit Judges in Chambers, 
under section 1145, “to hear and determine all matters in equi- 
ty,” both with certain limitations stated in Act 56 of the Laws 
of 1898. None of the exceptions or of the limitations referred 
to are applicable to this case. Nor did the Organic Act in estab- 
lishing (section 86) a Federal District Court for the Territory, 
with jurisdiction over all “bankruptcy proceedings,” (sections 
1 and 2, Act of 1898) repeal those provisions, so far, at least, as 
the class of cases now under consideration is concerned. The 
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distinction between, on the one hand, an action at law or a suit 
in equity by a trustee against a third party to recover property 
which was the subject of avoidable preference and, on the other, 
“bankruptey proceedings,” within the meaning of the wet, is 
treated of in the Bardes case. Unaffected, then, by the Organic 
Act, our statutes clearly authorize the Circuit Court of tho 
Fourth Circuit and its Judge in Chambers to hear, respectively. 
any civil action at law or suit in equity brought by a person. 
prior to bankruptey, to recover property which he claims as his 
own against one asserting an adverse title to it, and, conse- 
quently, any such action or suit brought by the trustee of such 
person, after bankruptcy, to recover property of the bankrupt 
alleged to have been tran-ferred under circumstances such as 
to constitute a voidable prefercnee. 

2. k remains to consider whether the complainant’s remedy 
is at Jaw or in equity. If the facts stated in the bill are true, 
Amana gave a preference which was yoidable by the trustee 
and the latter may recover from the respondent the property 
transferred or its value. The property consists simply of a sum 
of money, definite and ascertained. No accounting is required, 
as prayed for. The only other ground upon which it is claimed 
that eqnity can take jurisdiction, is that of fraud. It is con- 
tended that courts of equity will take cognizance of all cases of 
fraud; but this is not strictly so. There are well-recognized 
exceptions. “To give relief in cases of fraud is one of the ele- 
mentary grounds of the juri-diction of a court of equity. An 
eminent chancellor has declared that the court ‘had an un- 
doubted jurisdiction to relieve against every specics of fraud.’ 
*  *  * Jf this general language be understood to assert, 
that the jurisdiction extends to all possible cases in which a court 
of law may give relicf, it must be received with some limitation. 
For the jurisdiction arose out of the inability of the common 
law tribunals to afford plain and adequate remedies in certain 
cases. The gencral rule has ever prevailed, and been recognized 
in the formal part of every bill, that a court of equity will not 
entertain jurisdiction, when the party appears to have a plain 
and adequate remedy at law.” Woodman v. Freeman, 25 Me. 
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531, 540. In that case, after an exhaustive examination of the 
authorities, the conclusion was stated to be “irresistible both 
upon principle and upon authority, that the jurisdiction of a 
court of equity to give relief by the assessment of damages,” 
where that is the sole relief sought by the bill and there is a 
plain, complete and adequate remedy at law, “cannot be sus- 
tained.” See also Miller v. Scammon, 52 N. H. 609; 14 Am. 
& Eng. Encyc). Law, 2nd ed., 174, 175. 

The complainant in this case has a plain, complete and ade- 
quate remedy at law. An action of assumpeit for money had and 
received will lie. All that he seeks or that can be decreed in 
this suit is the recovery of the money paid or the value there- 
of and this he can as fully obtain by a judgment in an action 
at law. No voidable deed, mortgage or other muniment of title 
is claimed to be outstanding, which can cloud his title or em- 
barass him in proceedings at law, or which a court of equity 
might more effectively render harmless. 

In our opinion the trustee’s remedy is at law and not in 
equity, and for this reason the demurrer is sustained and the 
decree appealed from affirmed. 

Smith & Parsons and Thayer & Hemenway for complain- 
ant. 

Mott-Nmith & Uatthewman and Ridgway & Ridgway for 
respondent. 


MANUEL de QUADROS r. W. F. FREAR, YOUNG UN 
CHOY and JOSEPH GOO KIM. 


Excertioxs Frox Crrcvit Court, First Ciecvir. 
SUBMITTED November 17, 1902. Decrpep January 21, 1903. 


GALBRAITH. AND Perry, JJ., axo W. Austin Warrtxe, Esg., 
OF THE BAR, IN PLACE OF FREAR, C.J., DISQUALIFIED. 


K. conveyed to A.a lot of land which was deseribed in the deed by metes 
and bounds. According to that description the westerly side of the 
lot ran “along Lot 3 and proposed road” and the rear side “along 
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Lot 5”. Subsequently K. conveyed to B. other land adjoining the 
lot first mentioned. In an action at law by A. against B. for 
damages for alleged obstruction by the latter of a road called in 
the declaration “Rear Road” and therein described as “appurte- 
nant to said lot” and as “running from the rear of said lot” to a 
point named, the plaintiff claimed at the trial that the words “and 
proposed road” had been inserted by mistake in the description of 
the westerly side of the lot and that it should have been inserted 
in the description of the rear side, and, in support of the allegation 
of the existence of said rear road and of his right to use the same, 
offered parol evidence tending to show that when he purchased the 
lot he did so “according to” a map or plat of a larger piece of 
land of which his lot was a part, which map or plat showed the 
proposed road as running from the rear and not from the westerly 
side. The map or plat was not attached to or in any way re- 
ferred to in the deed. JHeld, that the parol evidence offered was 
inadmissible, under the circumstances, its effect being to vary or 
contradict the terms of the deed. 


ä 
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This is an action wherein the plaintiff claims $1,000 damages 
for the loss of the use of a certain road. The allegations of the 
declaration are, in brief, that the plaintiff was on the 29th day of 
September, £890, ever since has been and still is the owner and 
in possession of a certain lot in Honolulu; that said lot “abutted 
on a certain road (herein called ‘rear road’) 18 feet wide and 
running from the rear of said lot to Kamakela Road;” that ever 
since the date named “sail rear road has been appurtenant to 
said lot,” and plaintiff “has had and still has the right to use the 
same as a road for passage on foot and with vehicles from said 
lot to Kamakela Road” and “has been accustomed to use the 
same as such until the commission of the acts hereinafter com- 
plained of,” that on or about August 1, 1900, defendants ob- 
structed said road by erecting a building across the same and 
have ever since so obstructed it; and “that said obstruction is a 
damage io plaintiff only.” 

At the trial, at the close of the plaintiff’s case, the jury, in 
obedience to a direct instruction by the presiding judge, render- 
ed a verdict for the defendant. The case comes to this court 
on seven exceptions, the sixth being to the instruction ordering 
the verdict and the seventh to the verdict. The remaining ex- 
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ceptions were to rulings excluding certain evidence. It is clear, 
and conceded, that the sixth and seventh exceptions cannot be 
sustained unless error is found in the rulings the correctness of 
which is questioned upon the other exceptions. 

After the plaintiff had introduced in evidence a deed to him- 
self, dated September 29, 1890, and executed by one Kaeo, of 
2 certain lot of land situate on King Street, in this city, and 
being a part of the land described in R. P. 3229 to J. Moanauli, 
the witness Kaeo was asked, “Did you show Mr. Quadros any 
map of the lots?” and later, “The deed which you gave Mr. 
Quadros mentions a proposed road; what was that road?’ The 
defendant rear was called as a witness by the plaintiff and at 
the latter’s request produced a deed to himself from Kaeo, dated 
February 2, 1891, of certain lots also described as being parts 
of Grant 3229 to J. Moanauli. The deed was put in evidence. 
The witness was then asked: “I believe your deed does not re- 
fer to any map; did you buy your lots according to a map?” 
Another witness for the plaintiff, an attorney, after testifying, 
in effect, that he had drawn the deed to plaintiff, was asked, 
“This deed says here in the second course that the course runs 
N. 85° 40’ E., true, 90 feet along lot 3 and proposed road; do 
you know what these words ‘proposed road’ refer to?’ and also, 
“Do vou know whether or not any map was exhibited to Manuel 
Quadros before he bought his lot?” Objections to these five 
questions were sustained and the evidence excluded. In this the 
plaintiff claims that there was error. 

The land conveyed by Kaeo to plaintiff, and to which the 
road in question is alleged to have been appurtenant, is described 
in the deed as follows: 

“All that piece or parcel of land situate on King Street in 
Honolulu, described as follows: 

N. 1 50 E. ‘True’ 35.5 feet along King Street; 

N. 85 40 E. “ 92 “ “ Lot 3 and proposed 
road; 

S. 835 E 6 355 “ “ Lots; 

S. 85 40 W. “ 985 “ “ Tot 1, to the point of 
beginning. Area 3340 square feet, being a portion of premises 
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described in Royal Patent No. 3229 to J. Moanauli and convey- 
ed to me by foreclosure deed of Bishop and Company this day 
and confirmed by deed of Mrs. Rosina K. Manaku to me this 
day recorded in Liber 125, page 387, and being a portion of the 
premises set apart to me by partition deed made by the heirs of 
J. Moanauli dated October 20th, 1887, recorded in Liber 103, 
page 441 ct seq.” 

It is clear from the record that the case was presented by the 
plaintiff at the trial on the theory that the so-called “road” was 
a private right of way appurtenant to plaintiff’s lot and that he, 
the plaintiff, acquired such right of way because he purchased 
the land described in his deed “according to” a map or plat of 
the Moanauli tract made by the grantor prior to the sale, which 
map or plat showed a road as leading from the rear of plaintiff’: 
land to Kamakela Road. 

For the purposes of this case it may be assumed to be true, as 
contended for by the plainiiff, that, if one conveys lots by a map 
or plat, which represents the lots as bounded upon such road or 
way, and the map or plat is referred to in the deed, a right of 
way over it passes as part of the grant of each lot as an easement 
appurtenant thereto. See Jones on Easements, §231. It has 
been so held, that conclusion being reached by some courts on 
the theory of an implied grant or covenant, and by others on 
that of estoppel or dedication. However that may be, one diffi- 
culty with the plaintiff’s case is that his deed does not refer to 
any map or plat, nor is any map or plat attached to the deed 
whether with or without reference thereto. Perhaps, if a map 
were merely attached to the deed, without being referred to, the 
court might be authorized to regard it as a part of the descrip- 
tion of the land conveyed and to make use of it in construing 
other parts cf the description. But that aid is wanting here. 
Further than that, even assuming,—what is at least doubtful— 
that, if the deed were entirely silent as to any proposed road or 
as to its location, evidence could be adduced to show oral repre- 
sentations by ihe grantor as to the opening of a road or as to its 
proposed location in the rear of the lot, or, under this deed, that 
such evidence would be admissible to show such representations 
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as to a road on the westerly side, the deed to plaintiff expressly 
shows that the “proposed road” runs from the westerly side of 
the land and not from its rear and that on the rear it is bounded 
Ly Let 5. To admit parol evidence tending to show that it was 
the intention and understanding of the parties that the proposed 
road shculd run from the rear and not from the side, which is 
what plaintiff sought to prove at the trial, (the allegation in the 
declaration, too, was that the road ran “from the rear of said 
lot”) would be to admit parol evidence to vary and contradict 
the terms of the deed. For this purpose such evidence is not 
admissible. The deed is tle final expression of the intent of the 
parties and cannot in this proceeding be varied by any parol evi- 
dence of representation made or any understanding had prior to 
its execution. Plaintiff’s counsel stated at the trial that he 
wished to show that there was a mistake in the description. If 
the description in the deed, by reason of a mutual mistake, does 
not express the agreement of the parties, proceedings to reform 
the deed should have heen first had in equity. 

In argument in this court, counsel for the plaintiff seems to 
rely, in part at least, upon the theory that the road in question 
was a public road made such by dedication by parol. We think 
that this claim cannot now be set up. In addition to the fact 
that the evidence rejected was not offered for this purpose, the 
plaintiff’s claim, as stated in his declaration, is, as we under- 
stand it, for the obstruction of a private right of way and not 
of a public road. The road referred to is declared to run from 
plaintiff's lot and to be appurtenant thereto, and the obstruction 
is declared to be a damage “to plaintiff only.” An obstruction 
of a public road would be a damage to others also of the public, 
althcugh the damage to the public generally would, perhaps, be 
different from that suffered by the plaintiff. The language used 
in the declaration is inconsistent with the theory of the obstruc- 
tion of a public road. 

In our opinion the evidence in question was properly exclud- 
ed. The exccptions are overruled. 


Russell, Fleming & Robinson for plaintiff. 
Robertson & Wilder for defendant. 
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IN THE MATTER OF THE APPLICATION OF EDMUND 
P. DOLE FOR A WRIT OF PROHIBITION 
AGAINST GEORGE D. GEAR, SECOND JUDGE OF 
THE CIRCUIT COURT OF TIE FIRST CIRCUIT, 
TERRITORY OF HAWAII, AND ELEANOR G. 
DOLE. 


ORIGINAL. 
SUBMTITED NovemBer 19, 1902. 9 Decipep January 21, 1908. 


Frear, CJ., GALBRAITH AnD Perry, JJ. 


Equity may grant maintenance to a wife without special statutory 
authority and independently of a suit for divorce or separation, 
on the ground that the remedy at law through the pledging of the 
‘husband’s credit for necessaries is inadequate. 

This being deemed the better and more prevalent view at present in 
the United States, the court is not required to follow the old 
English rule to the contrary. 

The old English rule need not be followed, for the reasons stated in 
the opinion, although (1) our statute (Civ. 1., § 1498) defining 
equity jurisdiction was copied from the statutes of Massachusetts 
where the old English rule is regarded as the correct rule, and 
(2) our statute (Jd. § 1109) adopts the common law, as ascertained 
by English and Ameriaan decisions, and (3) the legislature has 
made express provision for alimony in connection with divorce 
and separation (Jd. Ch, 125). 

Temporary maintenance may be granted in an equity suit for main- 
tenance, 

An order for such temporary maintenance is appealable. 

The Circuit Judge is without jurisdiction to enforce such order by con- 
tempt proceedings pending an appeal. 

Under a prayer for a writ of prohibition against further proceedings 
in a cause, a writ may be allowed against further proceedings in 
one branch of the cause and denied as to the remainder. 

The rule that the writ will not be granted unless the question of 
jurisdiction has first been presented to the lower court, does not 
apply to summary proceedings of a quasi-criminal nature, as in 

cases of contempt. 


nr 
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(GALBRAITH, J., DISSENTING IN PART.) 


The respondent, Eleanor G. Dole, by her next friend, brought 
a bill in cquitv for maintenance against her husband, the peti- 
tioner Edmund P. Dole, before the other respondent, the Circuit 
Judge, and incidentally prayed for costs, counsel fee and tem- 
porary maintenance. After a hearing on a demurrer to the bill 
for want of jurisdiction aud on an order to show cause why tem- 
porary maintenance, &e., should not be granted, the Judge held 
that equity had jurisdiction and ordered the petitioner herein 
to pay certain sums for costs of court, counsel fees and tem- 
porary maintenance within a specified time. From that order 
the petitioner herein appealed to this court befcre the expiration 
of the specified time and did net make the preseribed payments, 
and proceedings for contempt were begun to compel such pay- 
ments, whereupon the petitioner sued out this writ of prohibi- 
tion to restrain the respondents from proceeding further in the 
suit in equity-—on the ground that equity is without jurisdiction 
of such a case. The Circuit Judge filed a statement to the effect 
that he had no answer to make to the writ. The other respond- 
ent demurred gencrally. 

Three questions were raiscd and argued: (1) Has equity 
jurisdiction to grant permanent alimony or maintenance inde- 
pendently of proecedings for divorce or separation? (2) If so, 
has it jurisdiction to grant alimony pendente lite, &c.? (3) If so, 
is an order for such temporary alimony, &c., appealable? 

The first of these questions, which is the main question, is one 
of considerable diftienlty—not so much because of doubt as to 
what is or is generally considered the better doctrine at the 
present time or as to what is generally agreed to have been the 
former rule in England, whence we derive our system of equity 
for the most part, as because of the conflict between the modern 
view and the old rule and che question as to what our duty is 
under such circumstances. 
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Both at common law and under our statute (Civ. L., § 1890) 
a husband is in general beund to support his wife in the style 
in which he supports himself. The remedy at law for a neglect 
of this duty is for the wife to purchase necessaries on her hus- 
band’s credit and then for those who furnish such necessaries 
to sue the husband for their reasonable value. In order to re- 
cover they must prove not only the reasonable value of the goods 
but also that the goods were necessary and that the wife was 
justified in living apart from her husband. There is no remedy 
at law for enforcing this right of the wife to support directly 
through an action by herself against the husband, and her 
chances of obtaining such support depend upon the degree of 
success che might have in attempting to persuade third parties 
10 furnish goods, in the face, perhaps, of a notice from the hus- 
band net to do so except at their peril, and in the face of the 
probability, if not certainty, of being able to collect, if at all, 
only through a law suit which might cost in attorney’s fees more 
than the amount, if any, recovered, which might, besides the 
annoyance of litigation, involve the disagreeableness of engag- 
img in family troubles, and which might, after all, prove unsuc- 
cessful hecause of inability to prove the requisite fault on the 
part of the husband and merit on the part of the wife and that 
the goods furnished were necessary and appropriate, and as 
many suits have to be brought as there are persons who furnish 
necessaries. This remedy can hardly be called adequate. 

Accordingly many American courts take the view that equity 
may entertain an independent suit for alimony or maintenance— 
basing the jurisdicticn mainly on the grounds of inadequacy of 
the remedy at law and the prevention of a multiplicity of suits. 
See Pearce v. Pcarve, 31 So. (Ala.) 85; Galland v. Galland, 
38 Cal. 265; Hardy v. Hardy, 97 Cal. 125; Daniels r. Daniels, 
9 Col. 133: Hanscom v. Hanscom, 6 Col. App. 97; Dye v. Dye, 
9 Col. App. 320; Graves v. Graves, 36 Ia. 310; Farber 
v. Farber, 64 Ta. 362; Simpson v Simpson, 91 Ia. 235; Butler 
v. Butler, 4 Litt. (Ky.) 202; Steele r. Steele, 29 S. W. (Ky) 
17; Helms v. Franciscus, 2 Bland’s Ch. (Md.) 544 (20 Am. Dee. 
402); Barber v. Barber, 21 How. U. S. (on Md. law) 582; 
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Garland r. Garland, 50 Miss. 694; M’Farland v. M’ Farland, 
64 Miss. 499 (1 So. 509); Edgerton v. Edgerton, 12 Mont. 122 
{29 Pac. 996); Earle v. Earle, 27 Neb. 227 (43 N. W. 118); 
Cochran v. Cochran, 42 Neb. 612 (60 N. W. 942); Spiller v. 
Spiller, 1 Hayw. (N. C.) 482; Hodges v. Hodges, 82 N. C. 122; 
Bueter v. Bueter, 1 S. D. 94; Prather v. Prather, 4 Desaus. 
(S. C.) 33; hame v. Rhame, 1 MeCord’s Ch. (S. C.) 147 (16 
Am. Dee. 597); Smith v. Smith, 51 S. C. 379 (29 S. E. 227); 
Almond v. Almond, 4 Rand. (Va.) 662 (15 Am. Dee. 781). In 
North Dakota, also, this doctrine is strongly favored although 
the jurisdiction there is supported by statute. Bauer v. Baucr, 
2 N. D. 108. This view is said to be held in the District of 
Columbia also (2 Am. & Eng. Ene. L. 2nd Ed. 95) whose re- 
ports are not in our library. Texas is often classed in this list 
on the strength of Walker v. Stringfellow, 30 Tex. 573, but 
that case does not go so far, and the contrary view receives sup- 
port in Trevino v. Trevino, 63 Tex. 650. Ohio and Tennessee 
likewise are sometimes placed in this category, but apparently 
the decisions in those states were based on statutes. Cow v. Coz, 
19 Oh. St. 502; Richardson v. Wilson, 8 Yerg. 67. This view 
is said to obtain in the British colonies of Jamaica and Barba- 
does also. 1 Bish, M., D. & Sep. § 1399. In several of the 
states mentioned, e. g., California, Maryland and North Caro- 
lina, statutes in support of the jurisdiction have been enacted 
since the courts first held that such jurisdiction existed inde- 
pendently of statute. 

The contrary view, denying jurisdiction, is supported by the 
English and many American cases. See Ball v. Montgomery, 
2 Ves, Jr. 190; Wood v. Wood, 15 S. W. (Ark.) 459; Ross v. 
Ross, 69 Til. 569; Trotter v. Trotter, 77 Tl. 510; Johnson v. 
Johnson, 125 Hl. 510; Fischli v. Fischli, 1 Blf. (Ind.) 360; 
Chapman v. Chapman, 13 Ind. 397; Moon v. Baum, 58 Ind. 
194; Shannon v. Shannon, 2 Gray (Mass.) 285; Adams v. 
Adams, 100 Mass. 365; Peltier v. Peltier, Harr. Ch. (Mich.) 
19; Perkins v. Perkins, 16 Mich. 162; Doyle v. Doyle, 26 Mo. 
545; Parsons v. Parsons, 9 N. H. 309; Lynde v. Lynde, 54 
N. J. Eq. 476; Ramsden v. Ramsden, 91 N. Y. 281. Georgia 
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also is often cited as holding this view, though we have not been 
able to verify this. The same is said of Pennsylvania also but 
the case cited, Rees r. Waters, 9 Watts 90, does not seem to be 
exactly in point, so far as we can judge from the digest, the deci- 
sion not being at hand. In Louisiana, which is also cited the 
same way, the court scemed to regard the statute as prohibiting 
the jurisdiction. Carroll r. Carroll, 42 La, An. 1071. The 
Maine cases cited to the same effect seem to be explainable by 
reference to the statute. See Jones t. Jones, 18 Me. 308; Hen- 
derson v. Henderson, 64 Me, 419. In all, or nearly all, of the 
states cited above as supporting the view denying jurisdiction, as 
well as in many other states and Ontario and Manitoba, such 
jurisdiction seems now to be conferred by statute. See 2 Am. & 
Eng. Ene. L. 2nd Ed. 95; Stim. Am. St. L. § 6351; 2 Nelcon, 
Diy. & Sep. 962, 965; 1 Bish. M., D. & Sep. § 1399; and when 
so conferred is liberally construed. Harding v. Harding, 144 
Jl. 588; Bucknam vr. Bucknam, 176 Mass. 229; Wood ©. 
Wood, 15 S. W. (Ark.) 459. Several of the decisions cited, e. g., 
all but one of those in Illinois supported the jurisdiction under 
statutory authority, the court stating however that the jurisdic- 
tion did not exist execpt bv statute. Several denying the juris- 
diction, e. g., in Massachusetts and New York, were influenced 
largely by loeal statutory provisions and historical considera- 
tions, and indeed are hardly in point, for they were not cases 
of this kind, and did not purport to decide thc law in cases of 
this kind. In most, the question was first decided at an early 
date, before the change in the status of married women, and 
with little if anv consideration on principle. In most of the 
states which support the jurisdiction, the question has been con- 
sidered much more fully from the standpoint of principle as well 
as that of authority. Tt is evident both from the decisions and 
from the statutes as a whole that the jurisdiction is now generally 
regarded as one that should he upheld—unless the court is bound 
by the old English rule. The text books are much the same 
way. Some text-writers, especially the earlier ones, follow the 
old rule. But even when the weight of authority seemed to sup- 
port that rule, Judge Story, in his work on Equity Jurispru- 
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dence, § 1428a said, with reference to the broader American 
rule that had already begun to gain headway, “there is so 
much good sense and reason in this doctrine, that it might be 
wished it were more generally adopted.” Many of the more 
recent writers support the jurisdiction though as a iule they do 
nct go into the question t9 any great extent. The twe views have 
found their most vigorous advocates, among recent text-writers, 
in Bishop and Nelson, who discuss the question at considerable 
length, the former (1 M., D. and Sep., Ch. XLV) supporting 
the old and the latter (2 Div. & Sep. § 1000 et seq.) the prevail- 
ing present view. 

We need not restate all the arguments pro and con. The 
weight of authority at the present time as well as principle favor- 
ing, in our opinion, the jurisdiction, the question is whether we 
are bound to follow the old English rule. There are no former 
Hawaiian decisions on the question, so far as we are aware, with 
the exception of a recent one by a Circuit Judge supporting the 
jurisdiction, which was not appealed from. The question of our 
duty must therefore depend largely upon the construction of 
our statutes. There are three statutes principally to be consider- 
ed on this point. 

First, there is the Act of 1876 defining the jurisdiction in 
equity. Civ. L., §§ 1497-1501. See. 1498 provides that certain 
courts “may hear and determine in cquity, all cases hereinafter 
mentioned, when the parties have not a plain, adequate and com- 
plete remedy at the common law, that is to say: * * * 
(enumerating many classes of cases) and shall have full equity 
jurisdiction, according to the usage and practice of courts of 
equity in all other cases where there is not a plain, adequate and 
complete remedy at law.” This statute would at first impression 
seem clearly to confer jurisdiction in this case, if we assume that 
the remedy at law is inadequate. And even if we should deter- 
mine the question of the adequacy of the remedy at law by refer- 
ence to the weight of judicial authority and “the usage and prac- 
tice of courts of equity” rather than by reference to the plain 
fact, it is clear that we should have to come to the same con- 
clusion in view of all the decisions at the present time. There 
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is nothing in this statute that requires the “usage and practice 
of courts of equity” to be ascertained by reference to the authori- 
ties at any particular point of time in the past or in England to 
the exclusion of the United States. 

But this statute was copied from a like statute in Massachu- 
setts (Mass. Gen. St., Ch. 113) and, assuming as is generally 
done, that the jurisdiction is denied in that state, (there is no 
doubt that it would be if it has not already been denied) in the 
absence of an express statute conferring it, the question suggests 
itself, whether we are not bound by the rule that when a statute 
is adopted from another slate, the construction placed upon it 
by the courts of that state prior to such adoption is also adopted. 
And yet this rule does not apply here, first, because the Massar 
chusetts cases above cited as denying jurisdiction, aside trom 
the fact that they are not strictly in point on the question of 
jurisdiction in this class of cases, did not turn on the construc- 
tion of the equity statute but were based chiefly on other statu- 
tory and historical grounds, and, secondly, because, in view of 
similar grounds, which do not apply here, the equity statute is 
construed in that state as an additional grant of equity jurisdic- 
tion to the courts of common law, and the exception of cases in 
which there is a‘ “plain, adequate and complete remedy at the 
common law” is construed as referring to remedies at law as they 
exist under the statutes as well as to remedies as they exist at 
common law strictly speaking, with the result that, contrary to 
the general rule, equity is held not to have jurisdiction, even 
though it originally had it in England, if an adequate remedy 
is provided by statute (Jones v. Newhall, 115 Mass. 244), while 
the statute has already been construed differently here—as be- 
ing a declaration of previously existing general equity jurisdic- 
tion, which is not ousted by the fact that other statutory as dis- 
tinguished from common law remedies exist. Haw. Com. & 
Sug. Co. v. Waikapu Suy. Co., 8 Haw. 449; Wailuku Sug. Co. 
v. Cornwell, 10 Haw. 476. 

Another statute to be construed is that of 1892 (Civ. L., § 
1109) by which “the common law of England, as ascertained by 
English and American decisions, is hereby declared to be the 
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common law of the Hawaiian Islands in all” except certain cases. 

It is contended, however, that. this statute has no application 
because this is a case in equity anu uot at common law. We 
need not decide this question, for, in view of our conclusion, we 
may assume for the purposes of this case that equity is included 
in the common law within the meaning of this statute. 

One of the exceptions named in the statute is that the com- 
inon law shall not apply when it is “otherwise expresslv provided 
by the Hawaiian 7 * * laws.” We have just held that 
the statute that confers jurisdiction “according to the usage and 
practice of courts of equity” docs not require such usage and 
practice to be ascertained by reference to decisions at any parti- 
cular period of time in the past or in England to the exclusion 
of the United States. Is not this, therefore, a ease in which it is 
“otherwise expressly provided by Ilawaiian Jaws” within the 
meaning of the execption named in the statute adopting the com- 
mon law? There is much reason to believe that it is. But, as- 
suming that it is not, still ‘ve are not bound by the old English 
rule for the following reasons. 

The common law consists of principles and not of set rules. 
Tt thercfore admits of different applications under different con- 
ditions. Moreover, by the terms of our statute it is to be ascer- 
tained by American as well as by English decisions. In Vorgan 
vt. King, 30 Barb. 9, the court, in construing a somewhat simi- 
lar statute, said (at p. 13): “The adoption of the common iaw, 
in the most gcneral terms, by the government of any country, 
would not necessarily require or admit of an unqualified appli- 
cation of all its rules, without regard to local circumstances, how- 
ever well settled and generally received those rules might be. 
Its rules are modified upon its own principles, not in violation 
of them” and (at p. 14) “when it is said that we have in this 
country adopted the common law of England, it is not meant 
that we have adopted any mere formal rules, or any written 
code, or the mere verbiage in which the common law is ex- 
pressed. Ii is aptly termed the unwritten law of England; and 
we have adopted it as a constantly improving science, rather 
than as an ari; as a system of legal logic, rather than as a code 
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of rules. In short, in adopting the common law, we have adopt- 
ed its fundamental principles and modes of reasoning, and the 
substance of its rules as illustrated by the reasons on which they 
are based, rather than by the mere words in which they are ex- 
pressed.” See also Bouvier, Tit. Com. Law. In Sayward v. Carl- 
son, 1 Wash. St. 29, in construing a similar statute, the court 
said (at p. 40): “But we do not subscribe to the next proposi- 
tion, that resort can be had only to the decisions of English 
courts, or to those of American courts which have followed 
them, to ascertain what the common law of England is or was, 
unless the English decisions commend themselves to reason, or 
have been so long and generally followed that to depart from 
them would tend to unsettle what has, by ‘immemorial and uni- 
versal usage,’ been understocd to be settled. The common law 
grew with society, not ahead of it. As society beeame more com- 
plex, and new demands were made upon the law by reason of 
new circumstances, the courts originally, in England, out of the 
storehouse of reason and gcod sense, declared the ‘common law.’ 
But since courts have had an existence in America they have 
aever hesitated to take upon themselves the responsibility of say- 
ing what is the common Jaw, notwithstanding current English 
decisions, especially upon questions involving new conditions. 
Therefore, we have the ‘common law’ as declared by the highest 
courts of this, that and the other state, and by the courts of the 
United States, sometimes varying in each. And we understand, 
by § 1 of the code, that where there are no governing provisions 
of the written laws, the ecurts of the late territory, and of this 
state, ave, in ali matters coming before them, to endeavor to ad- 
minister justice according to the promptings of reason and com- 
mon sense, which are the cardinal principles of the common law; 
but not that the decisions of the English courts are to be taken 
blindly and without inquiry as to their reasoning or application 
to the circumstances.” 

The common law has been adopted by constitutional or statu- 
tory provision or judicial decision in nearly all of the United 
States. It had been expressly adopted by constitution or statute 
in many of the states in which the courts hold that equity has 
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jurisdiction in cases of this kind independently of statute, before 
such decisions were made, and yet, although the statute does not 
appear to have been expressly referred to in such decisions, the 
courts were undoubtedly aware of it and recognized their gen- 
eral duty to follow the common law and justified their departure 
from the English rule in this particular class of cases because 
of a change of circumstances. We need not consider at length 
all the changes in cireumstancce that have been considered as 
warranting a change in the application of principles of law in 
such cases, Considcrable stress has been laid on the change in 
the status of marricd women aud on the fact that we have no 
ecclesiastical courts which formerly in England had jurisdiction 
of questions of divorce and most other matrimonial matters. The 
reasoning that has been advanced in rcspect to these two changes 
in conditions, if viewed froin the standpoint of strict logic, is not 
altogether satisfactory on either side of the controversy. But 
wher. we corsider generally how much the English court of 
equity was influenced both by the then prevailing views as to 
the status of niarried women and by their reluctance to encroach 
upon the jurisdiction of the ecclesiastical courts in matrimonial 
matters, and that notwithstanding such reluctance they did in 
various ways, when they could find a reasonable excuse, assist 
married women when their husbands violated their duty to sup- 
port them, and that the ecclesiastical courts themselves furnished 
relief in some ways no longer available, and that during the time 
of the commonwealth, when the ecclesiastical courts were abolish- 
ed, equity did exercise jurisdiction in this class of cases, though 
as it is said, by express commission, and that it is not altogether 
certain that they did not do so in some cases at an earlier period, 
it is not unreasonable to suppose that they would have held the 
modern view under similar circumstances under the general rule 
that equity will act when there is not an adequate remedy at law, 
and that at least, considering the changes in circumstances and 
conditions, courts are now justified in applying that general prin- 
ciple rather than the old view as to its particular application. At 
any rate, in view of the American decisions aa a whole as they 
have been made, we are not required, if we are permitted, by 
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our statute in regard to the common law to follow the old rule. 

The third statute to be considered is that in reference to 
divorce and separation which provides for alimony also. Civ. 
L., Ch. 125. Are these provisions exclusive? So far as the statute 
relating to divorce is concerned there is no difficulty. Similar 
statutes are found in all or nearly all of the states that hold that 
equity has jurisdiction and are expressly held in many of them 
not to prevent such jurisdiction. To hold that a statute of 
divoree, even though it provides for alimony incidentally, pre- 
vents the equity jurisdiction, would be to encourage applications 
for divorce by wives who need assistance, to open the way for 
husbands, who desire divorcees but have no grounds for obtaining 
them, to force their wives to apply for them; and at the same 
time to deny wives adequate remedies, because they would have 
to wait under most statutes some time bcfore they could apply 
for or obtain a divorce and their husbands might meanwhile by 
disposing of their property put it out of their wives’ power to ob- 
tain alimony, and the remedy through divorce would often be 
altogether beyond the remedy desired or needed. 

The statute of separation offers greater difficulty. For that 
seems to cover almost the same ground that equity is held to 
cover in this respect, although even the relief by separation, by 
determining ibe statns, might often exceed the relief desired. 

The separation law cannot be regarded as preventing the 
equity jurisdiction merely on the ground that it provide: an 
adequate remedy at law, for it is a general principle, often fol- 
lowed by this court, that it equity jurisdiction exists in the ab- 
sence of a statutory remedy at law, it is not taken away by the 
grant of such a remedy. The jurisdiction in equity does not 
cease and revive from time to time with the enactment and re- 
peal of statutes which confer a remedy at law. Nor does the 
geparation statute necessarily prevent the equity jurisdiction un- 
der the rule, expressto unius est exclusio alterius, that is, on 
the ground that the statute relating to the subject of divorce and 
separation, which provides for alimony also, was intended to be 
completa and exhaustive on those subjects; for, although there 
may be much force in this argument, still in that statute the 
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legislature acted primarily on the subjects of divorce and separa- 
tion and dealt with the subject of alimony only in so far as it 
was incidental to those subjects. It did not purport to cover the 
subject of alimony wholly or at all as an independent subject, 
and, as remarked above, the remedy through judicial separation, 
like that by divorce, though not in the same degree, may often, 
Ly reason of determining a status, exceed the remedy desired or 
needed. There are statutes of separation in some of the states 
where equity is held to have jurisdiction as well as in states 
where the contrary is held, but, although such statutes have been 
alluded to in several decisions on this question, we know of no 
decision on either side of the question which has turned on the 
existence or non-existence of such a statute. And so far as this 
argument is concerned, that is, that the statute of separation was 
intended to be exclusive, as distinguished from the argument that 
it affords an adequate remedy at law, it would apply also, if not 
with equal cogency, in regard to the statute of divorce, which, 
as we have seen, is held not to prevent the equity jurisdiction. 

Our conclusion on the first question is therefore that equity 
may in a proper case grant maintenance independently of ex- 
press statutory authority and that there is nothing in our statutes 
to the contrary. 


The second question presented in this case is whether, assum- 
ing that the jurisdiction exists to grant permanent alimony, tem- 
porary alimony, &c., also may be granted. On principle this 
question must be answered in the affirmative and the authorities 
appear to be practically unanimous to the same effect. This is 
conceded by even those writers and courts which hold that equity 
has no jurisdiction to grant permanent alimony except under 
statutory authority. 1 Bish. M., D. & Sep., § 1411; Harding v. 
Harding, 144 Il. 588; Vreeland v. Vreeland, 18 N. J. Eq. 43. 

The third question presented is whether an order for alimony 
pendente lite is appcalable. This depends upon whether the 
order is final or interlocutory within the meaning of the law of 
appeals, and, if final, whether there is anything in the nature of 
the order that requires it to be excepted from the general rule. 
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Tf it were interlocutory it would be appealable in the discretion 
of the Circuit Judge (Act 40, Laws of 1898), but he has not 
attemptcd to exercise such diserction in this case. If it is final, 
an appeal lies as matter of right. Jd. The statute does not ex- 
pressly confine appeals to final judgments, orders and devrecs, 
Lut it has been so construed by this court in numerons cases. 
And yet this court has also recognized that a final decision for 
the purpose of appeal is not necessarily the last decision in the 
case and that its nature or effect rather than the stage at which 
it is rendered is the true test. Barthrop r. Kona Coffee Co., 
10 Haw. 398. Whether a decree or order for temporary alimony 
is appealable zs a question npon which there is some difference 
of opinion. ‘The following casc~ are cited as holding that it is 
not appealable: Calle. Call, 65 Me. 407; Aspinwall v. Aspin- 
wall, 25 N. W. (Neb.) 623; Lapham v. Lapham, 40 Mich. 527; 
Cooper v. Mayhew, 1d. 528; Webber t. Webber, 79 N. C. 572; 
Gordon v. Gordon, 88 N. C. 45; Taylor v. Taylor, 25 Oh. St. 
71; Collins 1. Collins, 71 N. Y. 269; Karls v. Earls, 26 Kan. 
178. But in several ot these cases appeals seem to have been 
entertained, the court merely holding that the amount of alimony 
was within the discretion of the trial judge and that the appel- 
late court could not interfere with the exercise of that discre- 
tion—except, we presume, in case of abuse. It is doubtful how 
far others of these cases depended on special statutory provisions. 
In none of these cases is the question considered at length. Two 
reasons are given in support of such rulings—one, that the decree 
is interlocutory, the other that the statutory provision for tem- 
porary alimony, designed, as it is, to meet an immediate need, 
indicates a legislative intention that the general statue relating 
to appeals should not apply. The answer to the first of these 
reasons is that the decree or order is final in its nature, though 
it is not the last decree in the case or even the decree that 
determines the merits of the main case. It is indepeadent of the 
main case in that the final decree in the main case cannot affect 
it and that it in no way depends on the ultimate result or the 
merits of the main case. It is a money decree enforceable im- 
mediately by execution or other proccss and the effect of which 
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is to divest the husband of his property. The answers given to 
the other reason are that, although the provision for temporary 
alimony is designed to supply immediate needs, the allowance 
of an appeal would at most merely delay the litigation until the 
propriety of the order for temporary alimony could be deter- 
mined by the appellate court, and that the temporary inconven- 
ience of the wife is not a sufficient reason for withholding from 
the husband a legal right. We may add that the argument 
against appealability in so far as it rests on the legislative inten- 
tion assumed to be manifested by statutory provisions for tempor- 
ary alimony in divorce and separation statutes, have no appli 
cation to this case for the reason that here the alimony is granted 
under the general equity powers of the court and not under any 
statute. Accordingly, orders for temporary alimony, even when 
made in pursuance of statutes, are held appealable by the great 
majority of courts, the question having been considered at length 
in many of the cases. MeKennon v. MeKennon, 10 Ok). 400; 
Blake v. Blake, 80 TIl. 523; State v. Seddon, 93 Mo. 520; 
Daniels v. Daniels, 9 Colo. 183; Sharon v. Sharon, 67 Cal. 
185; In re Finkelstein, 34 Pac. (Mont.) 847; Gruhe v. Gruhe, 
123 Ind. 87; Leslie v. Leslie, 6 Abb. Pr. H. S. 193; Blair v. 
Blair, 74 Ja. 311; Williams v. Williams, 29 Wis. 517, and 
other cases, in the same and other states, cited in these cases. In 
our opinion the order is a final one for the purposes of appeal 
undcr the statute and we cannot make law by creating an ex- 
ception to the statute. 

It does not seem to be disputed that, if the order for tem- 
porary alimony is appealable, prohibition lies to prevent its 
enforcement by contempt proceedings pending the appeal 
which is alleged to have been taken. We presume also that, 
although the prayer is for a writ against further proceedings 
in the cause, that is, the whole cause, we may issue it to the ex- 
tent required thougn it be to only one branch of the cause. 
State v. White, 24 So. (Fla.) 160. Nor has any question been 
raised as to the propricty of issuing the writ against the con- 
tempt proceedings, although as a rule prohibition is not granted 
untl the question of jurisdiction has been raised without suc- 
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cess in the lower court, which was not the case here. But that 
rule is one of practice rather than of jurisdiction. Bavemcyer 
v. Superior Court, 84 Cal. 327, 408. And several exceptions 
to its application is rccognized. One of these is that it does 
not apply in summary proceedings of a quasi- criminal char- 
actcr, such as proceedings for contempt, the result of which 
may be fine or imprisonment before the writ could be applied 
for and issued if it could not issue until after objection is 
made to the jurisdiction in the court below. See People v. 
Carrington, 5 Utah 531; State v. Wilcox, 24 Minn. 143. 

Accordingly, the writ will be made absolute as to further 
proceedings in the contempt matter but dissolved as to further 
preoceedings in the main cause. 

Holmes & Stanley for petitioner. 

Humphreys, Thompson & Watson for respondent, Eleanor 
G. Dole. 


CONCURRING OPINION OF PERRY, J. 


I concur, save only as to the reason for holding that §1109 
of the Civil Laws does not preclude the adoption in this Terri- 
tory of the view that equity has jurisdiction of suits for separate 
maintenance. As to the correctness of the reasoning of the 
Chief Justice on this point I express no opinion. 

The Act of 1878 declares that our courts “shall have full 
equity jurisdiction according to the usage and practice of 
courts of equity in all other cases where there is not a plain, 
adequate and complete remedy at law.” As stated in the opin- 
ion of the Chief Justice, there is nothing in that statute that 
requires the “usage and practice of courts of equity” to be 
ascertained by reference to the authorities in England to the 
exclusion of those in the United States, in other words, nothing 
limiting the “courts of equity,” whose practice is to be ascer- 
tained, to those of England to the exclusion of those of the 
United States. On the contrary, the correct construction of 
that statute is, and the intention of the legislature that enacted 
it was, in my opinion, that the courts whose power was being 
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declared should be at liberty, in determining their jurisdiction 
in equity, to follow the usage and practice of the courts in the 
United States as well as that obtaining in England. After a 
study of the usage and practice of the courts of equity of both 
of those countries, and without regard to the provisions of sec- 
tion 1109, we find, as held in the leading opinion, that the 
better view is that courts of equity have the jurisdiction in 
question, that is to say, that the statute of 1878 gave to our 
courts of equity or declared them to have, such jurisdiction. 
Now, assuming that equity is included in the common law 
within the meaning of section 1109 and that at the common law 
courts of equity did not have that jurisdiction, then the Act 
of 1878 made a different provision, the case falls within the 
express exception, “as otherwise expressly provided by the Ha- 
waiian * * * Jaws,” and, for this reason, the section itself 
does not apply. 


OPINION OF GALBRAITH, J. 


I coneur with the conclusion of the Chief Justice in 
so far as it is held that equity had jurisdiction of the suit and 
that the court had the authority to make the order for alimony 
pedente lite but cannot agree that that order is appealable or 
that the writ of prohibition in this case should be made abso- 
lute to any extent. 

It is true that the order granting the allowance to the wife 
is made under the general equity powers of the court but the 
appeal, if any, is taken under our statute. Sec. 1433 C. L. as 
amended by Act 40, Session Laws, 1898, reads in part: “Ap 
peals shall be allowed from all decisions, judgments, orders 
or decrees of Circuit Judges in Chambers, to the Supreme 
Court, * * * whenever the party appealing shall file 
notice of his appeal within five days, and shall pay the costs 
accrued and deposit a sufficient bond in the sum of fifty dol- 
lars conditioned for the payment of the costs further to accrue 
in case he is defeated in the appelate court, or money to the 
same amount, within ten days after the filing of the decision, 
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judgment, order or decree appealed from” * * * Filing 
notice of appeal, paying court costs and filing bond for 
$50.00, or depositing that sum in cash with the clerk to cover 
costs in the Supreme Court, if the decision should be adverse to 
appellant, acts as a stay of proceeding without filing the 
supercedeas bond required in most jurisdictions, unless the 
judge for good cause shown should order execution to issue 
notwithstanding the appeal, as he may do in certain specified 
vases, Sec. 1435 C. L. 

The above statute on appeals has been construed to permit 
appeals only from “final” decisions, judgments, orders or de- 
crees. Barthrop v. Kona Coffee Co., 10 Haw. 398. In that 
ease the court held that an order overruling a dcmurrer to a 
bill in equity was interloentory and not a “final” order or de- 
cision and was not appealable. 

In discussing the question, Mr. Justice Frear, speakii ¢ 
for the court, said: “If appeals were allowed from all such 
rulings it would be in the power of a defendant, even in a very 
clear case against him, to keep the case oscillating between the 
original and appellate courts almost indefinitely, to the great 
expense and annoyance and perhaps cven practical denial of 
justice to the plaintiff, to say nothing of the annoyance to the 
courts and the occupation of their time with trivial matters. 
* * * * Owr statute is such that we cannot discrim- 
inate between interlocutory decisions so as to allow appeals on 
important occasions and not on other occasions,” p. 401. 

The force of this decision is recognized by the majority but 
it is sought to avoid it by holding that the order made allowing 
temporary alimony and counsel fees pedente lite is a final order 
on the ground that it finally disposes of the matter to which it 
refers. Is it any more final than the order overruling a demurrer 
or does it any more finally and permanently dispose of the matter 
raised than the decision on a demurrer? Clearly not. 

An interlocutory order is defined “to be one made between 
the commencement and end of a suit or action which decides 
some point or matter, which, however, is not a final decision of 
the matter in issue,” Bouvier. The “matter in issue” in this 
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case was the power of the court below to compel the husband to 
support his wife while living apart from him and induced to so 
live by his wrongful conduct. The order allowing alimony 
pedente lite and counsel fees was made between the “com- 
mencement and end of the sut,” was an incident thereto and did 
not dispose of the “matter ın issue’ in the cavse. Nor was it 
a final order in the sense that the court couid not modify, or 
revoke it, on application, at any subsequent time. It was 
clearly an inicrlocutory order or decision ard not appeaiable 
under our statute. 

The cases cited in the msjority opinion to sustain the con- 
clusion that the order is final and appealable base such holding 
principally on the grounds that the judgment is a money judg- 
ment and that to deny an appezl would be to authorize the taking 
of the husband’s property without the right of review and that 
“property rights” are of such a sacred nature that property musi 
not be passed from the husband to the wife at the discretion of 
one Judge however great or good le may be. Blake v. Blake, 
80 IN. 523; Welennon vr. MeKennon, 10 Okla. 400. These 
cases overlook the very important point that the statute, and the 
common law in the absence of statute, imposes the duty on the 
husband, by reason of the marriage relation, when he has turned 
his wife adrift and without fault on her part compels her to live 
separate and apart from him, to supply her with necessaries, and 
if he fails to do this and she is compelled to sue for them in the 
courts then he is liable for her reasonable counsel fees. These are 
“legal rights” conferred on the wronged wife by Jaw. Temporary 
support is allowable to meet the “immediate necessities of 
the wife” (Call v. Call, 65 Me. 407). It seeias to me that these 
rights given the wife are equally sacred and entitled to the pro- 
tection of the courts with the property rights of the husband 
and should not be permitted to be frittered away by appeal. The 
Circuit Judge in making the order merely announced the judg- 
ment of the law on the facts. 

It is also claimed that an appeal ought to be allowed for the 
reason that the husband could not “get the money back” if the 
order should be found to have been wrongfully made. Where, 
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as in this case, the marriage is admitted, and the allegations of 
the bill confessed by demurrer, the obligation to support the 
wife is fixed on the husband by law and there does not 
seem to be any possible circumstances under which he 
would be entitled to recover the amount of the allowance 
if paid. The only thing he can or could have to complain 
of on appeal is as to the reasonableness of the allowance. 
The error in this, if any, could be reviewed and corrected 
on the appeal from the final decree in the cause without 
injury or impairment of the rights of either party. There 
is no claim made on behalf of the husband that the allowance 
made by the Circuit Judge was unreasonable or excessive. The 
husband’s salary is $375 per month. The allowance to the wife 
was $150 per month and $250 as her counsel fees. 

If our statute on appeals was similar to that in California, 
Montana, Oklahoma and possibly Colorado and Illinois 
in the requirement that the husband should fle a su- 
percedas bond conditioned to pay the allowance if af- 
firmed by appellate court, the cases cited from those 
jurisdictions in support of the conclusion of the ma- 
jority would have much greater force. The single reason 
that the husband under our statute can appeal, if at all, without 
paying or securing the amount of the allowance even if ap- 
proved by appellate court ought to be absolutcly controlling and 
impel the court to deny an appeal where one is not clearly al- 
lowed by statute. The denying an appeal in this case does not 
withhold from the husband a “legal right” for the reason that 
he has no right to an appeal if none is given by statute, while 
the wife under the facts alleged in the bill and admitted by the 
demurrer has a “legal right” to expenses and support given by 
the statute which may be denied her altogether by allowing the 
appeal. To “mako law” by construing the statute to allow an 
appeal in this case is to place it in the power of the husband, as 
has been so well said, “to keep the case oscillating between the 
original and appellate courts almost indefinitely, to the great ex- 
pense and annoyance and perhaps even practical denial of justice 
to the plaintiff” and will also permit a husband who wants to void 
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his marital obligations and to turn his wife over to the tender 
charities of her friends to do so completely. Pending the appeal 
he may give away his property or scnd it out of the territory 
or he may remove himself from the jurisdiction and leava his 
wronged life partner with her order for alimony pendente lite 
and expense money, affirmed by the appellate court and with no 
means of enforcing the same. 

It seems clear to me that the court ought not to make 
the writ absolute in any particular. To do so it is necessary 
to go altogether beyond the prayer of the petition for the writ. 
The prayer reads “Wherefore vour petitioner prays that a writ 
of prohibition may be issued out of this Honorable Court ad- 
dressed to the said Honorable George D. Gear, Second Judge 
of the Circuit Court of the First Circuit, ordering and forbidding 
him to take cognizance of the said cause, and tu the said Eleanor 
G. Dole forbidding her and her attorneys or any one on her be 
half from prosecuting the said cause before the said Honorable 
George D. Gear, Second Judge as aforesaid, or any Judge of 
said Court, until the further order of this Cout.” The prayer 
only asks for the writ against proceeding in “said cause.” “Said 
cause” is the suit for maintenance, the principal cause of action, 
not the incidental order allowing temporary alimony and conn- 
se] fees. The court finds that the petitioncr is not entitled to 
the writ in “said cause” but gives something not asked for by 
making the writ absolute as to an incidental matter. 

There is no doubt that the court below was proceeding in the 
contempt matter on the thcory that no appeal could be taken 
from the order allowing temporary alimony and I submit that 
under the law it was justified in so proceeding. Since the ma- 
jority has declared that it was proceeding on a wrong theory and 
that an appeal lies from the order there is no suggestion that 
the Cirenit Judge will refuse to acknowledge and follow the law 
as so declared and that it would hold a return filed by the re- 
epondent that he had perfected an appeal from said order as a 
sufficient showing for failure to comply therewith and order his 
discharge. 

Making the writ absolute in any: particular is entirely uncalled 
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fur and is unauthorized by any of the authorities cited in the 
opinion and it is dignifying the trivial allowance of one lum- 
dred and fifty dollars and two hundred and fifty dollars by the 
use of a “prerogative writ” where the ordinary proceeding of 
appeal gives perfect protection to every right the respondent can 
have in the premises. 

The order ought to be discharged and the writ dismissed. 


JOHN GASPAR v. J. K. NAHALE. 
Exceptions FROM Circuit Court, Turo Crrcurr. 
Svupmirrep January 6, 1903. Decipep Frepruary 12, 1903. 


Frear, C.J., GALBRAITH AND PERRY, JJ. 


Probable cause as ground for a suit for malicious prosecution does not 
depend on the actual state of the case in point of fact, but upon 
the honest and reasonable belief of the party commencing the 
prosecution, 


A judgment for the defendant is found to be supported by the evidence 
and the exception is overruled. 


OPINION OF THE COURT BY GALBRAITH, J. 


This is an action for damages in the sum of ten thousand 
dollars for malicious prosecution. A jury trial was had in the 
Circuit Court and a verdict returned for the defendant. 

The case is brought here by a bill of exceptions. The only 
exception set out in the bill is the general one that the verdict 
and judgment was contrary to the law and the evidence and 
against the weight of the evidence. 

The defendant was and is now deputy sheriff of the District 
of North Kona, Island of Hawaii, and the plaintiff was and is a 
resident of that district. It appears from the record that in the 
early part of August, 1899, complaint was made to the defend- 
ant that the plaintiff and his son and another had stolen two 
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head of cattle and sold them to the butcher who was preparing 
to slaughter them; that the defendant after investigating the 
complaint caused the cattle to be returned to the claimant and 
the accused parties to be arrested on the charge of larceny in 
the second degree; that after a hearing before the District Magis- 
trate the partics were discharged; that almost two years later 
(July 11th, 1901) the plaintiff filed this suit. The ground of 
the suit is want of probable cause for instituting the prosecu- 
tion and malice on the part of the defendant. 

“Probable cause,” said Shaw, C. J., “is such a state of facts 
in the mind of the prosecutor as would lead a man of ordinary 
caution and prudence to believe, or entertain an honest and 
strong suspicion, that the person arrested is guilty.” * * * 
“Probable cause does not depend on the actual state of the case, 
in point of fact, but upon the honest and reasonable belief of 
the party commencing the prosecution.” Bacon v. Towne, 4 
Cush. 217, 288, 239. 

The rule is settled that malice.may be inferred by the jury 
from the want of probable cause. Kalaukoa v. Henry, 11 Haw. 
430. 

The only question raised by the plaintiff’s exception is, does 
the evidence necessarily show the absence of probable cause for 
commencing the prozecution? 

The sale of the cattle by the plaintiff is admitted but it is 
contended that they were wild cattle and were captured on the 
mountains by the boys and that they belonged to him and he 
had a right to sell them. On the other hand it is contended 
that the cattle were not wild but were gentle and had been 
marked and that their ears had been recently cut off for the pur- 
pose of obliterating the marks. The plaintiff claims that the 
ears were bitten off by dogs in the capture. The preponderance 
of the evidence is to the effect that the cattle were not wild and 
that they belonged to the claimant. 

It is not shown that any ill will existed between the defend- 
ant and plaintiff at the time of the prosecution. It does appear 
that when complaint was made defendant telephoned the plain- 
tiff to meet him at the house of the party who purchased the 
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cattle on the following morning; that they met there and then 
went to the place of the claimant where the cattle had been 
removed and examined them; that on the same day the defend- 
ant said to the plaintiff that he would probably be compelled 
to arrest him and the boys on the charge of theft of the cattle; 
that the plaintiff asked about bail and the defendant’s advice 
about selecting a lawyer to defend them; that the warrant was 
issued on August 5th and the plaintiff was not arrested until 
two days later; that when arrested he was released on $100 cash 
bail although the offence charged under our statute is a felony 
and is punishable by two years imprisonment at hard labor or a 
fine not exceeding one thousand dollars (Sec. 132 P. C.); that 
almost two years intervened between the alleged injury and the 
commencement of this suit and that no action was ever com- 
menced by the plaintiff to recover the cattle from the claimant. 

From a review of the evidence it is apparent that there was 
ground for the existence, in the mind of the defendant, of an 
“honest and reasonable belief” of the guilt of the accused and 
that the jury were justified in the inference that there was prob- 
able cause for the prosecution and that the defendant was not 
prompted by malice in instituting the same. 

If an officer acts honestly and with ordinary discretion iu 
commencing prosecutions against persons accused of crime pub- 
lic policy forbids that he should be annoyed and harrassed by 
suits for malicious prosecutions even in cases where the District 
Magistrate may dismiss the charges. It is unfortunate for the 
plaintiff, if innocent, that he should have permitted himself to 
be surrounded with so many circumstances pointing towards 
guilt. This, however, was a misfortune for which the defendant 
is not liable in damages or otherwise. The evidence clearly sup- 
ports the verdict of the jury and we find no sufficient reason for 
setting it aside. 

The exception is overruled. 


J. M. Vivas and C. C. Bitting for plaintiff. 
Jno. W. Cathcart for defendant. 


ORPHEUM CO. r. DIMOND & CO. BTT 


ORPHEUM COMPANY LIMITED v. DIMOND & COM- 
PANY LIMITED. 


Motion ror RE-HEARING. 
SUBMITTED January 9, 1903. Decipep Frsruary 12, 1903. 


Frear, C.J., GALBRAITH AND Perry, JJ. 


A motion to amend an assignment of errors filed after a decision in 
a cause and pending the hearing on a motion for rehearing is 
denied. $ 

In support of a motion for rehearing in a cause where the decision 
was based on the ground that counsel had failed to comply with 
Rule 2, requiring briefs, and it was shown that counsel thought he 
had obtained consent of the court to submit the matter on oral 
argument without briefs, the motion is granted. 

On the merits of the cause it appearing that the record presents no 
material error the writ is dismissed and the judgment of the Cir- 
cuit Court is affirmed. 


OPINION OF THE COURT BY GALBRAITH, J. 


A decision in this cause dismissing the writ of error was filed 
December 12, 1902. (ante p. 522). On the 16th of December 
the defendant filed a petition and motion for rehearing and on 
January 7th, 1903, a motion to amend the assignment of errors.. 
In order to expedite the final disposition of the cause these mo- 
tions as well as the merits of the cause were argued and sub- 
mitted January 9th, 1903. 

The motion to amend asks permission to amend the first 
assignment of error so as to allege error in the entry of judg- 
ment in the Circuit Court for the reason, (1) that there was not 
sufficient evidence offered to justify the judgment or any judg 
ment against the defendant, plaintiff in error, (2) that the evi- 
dence did not prove that the goods, the value of which were 
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sued for, were delivered to the defendant, plaintiff in error, and 
also asks permission attach to the assignment of errors a 
transcript of the proceedings had and evidence given in the 
Circuit Court. 

To grant this motion would be in effect not to allow an 
amendment but to permit a new assignment of error altogether. 
If the writ of error was sued out in good faith, and we assume 
that it was, and the assignment of errors was intended to present 
any meritorious questions to this Court for review, it was essen- 
tial that a transcript of the evidence in the Circuit Court, if 
there was any evidence given there, should have been made a 
part of the record before the cause was presented to this Court 
in any form. This is clearly indicated in the opinion heretofore 
field. It was within the power of plaintiff in error, if not its 
duty, to make the transcript of the evidence a part of the record. 
(Sec. 1446 C. L.) This was not done and now it is too late to 
ask “by grace” what diligence would have secured by right. 
However, it is not material what merit this motion may havc 
possessed, had it been presented in due season, pending’ the hear- 
ing of the motion for a re-hearing, it comes too late and must 
be denied. Bristol v. City of Chicago, 21 Tl. 605. 

The grounds set out in the motion for re-hearing are (1) that 
the court misinterpreted and misapplied one of its rules, (2) 
that counsel was excused by the court from complying with the 
rule (i. e. requiring briefs). 

It appears from the showing made in support of the motion 
that counsel either obtained permission of the court, or thought 
that he had obtained such permission, to submit the motion on 
the oral argument without brief. In view of this fact it was a 
manifest injustice, though unintentional, to counsel to dismiss 
the case on the ground that he had failed to file a brief. We 
cheerfully avail ourselves of this opportunity to remove what- 
ever reflection, on counsel’s reputation for professional diligence, 
that order may have implied and set aside and revoke the order 
dismissing the writ of error, made December 12, 1902, and 
grant the motion for a rehearing. 

We have heard oral argument and briefs have been submit 
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ted on the merits in order that we might dispose of the cause at 
this time. It is pointed out in the former opinion in this cause 
that the record does not show any material error in the proceed- 
ings of the Circuit Court, or rather that the record is so incom- 
plete that it is impossible for us to determine whether there was 
error or not. We did not dismiss the writ on that ground for the 
reason that the cause had not then been submitted on its merits. 
The failure of plaintiff in error to make a transcript of the pro- 
ceedings and evidence taken in the Circuit Court a part of the 
record is sufficient reason for dismissing the writ. This fact is 
realized by counsel who admits in his brief that the “record is 
not in a condition to justify the court in reversing the action 
of the Circuit Court.” He insists, however, that the writ 
should be dismissed, if his motion to amend is denied, so that 
he might have an opportunity of suing out another writ with a 
more perfect record. 

It does not appear that any wrong was done the plaintiff in 
error by the former order or that any injustice would be done 
it by affirming the judgment of the Circuit Court. It was the 
counsel who claimed to have been injured by the former judg- 
ment. We have herein done what we could to right that wrong 

In view of the admission of counsel and the imperfect record 
presented we are inclined to the opinion that substantial justice 
demands that the writ should be dismissed and in the absence 
of a reasonable excuse for the imperfect state of the record and 
any showing of probable merit in the assignments of error the 
judgment of the Circuit Court should be affirmed. It is so or- 
dered. 

C. W. Ashford for plaintiff in error. 

Mott-Smith & Matthewman for defendant in error. 
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KAPIOLANI ESTATE, Limited, r. E. PECK & CO., Limited. 
EXCEPrioss FROM Circuit Corrr, Frresr Crecvrr. 
SUBMITTED Jaxcary 9, 1903. Decipep Fegrvary 12, 1903. 


Frear, C.J., GALBRAITH AND Perry, JJ. 


The presiding judge cannot, more than 10 days after the close of the 
term at which ą case is tried and when no extension of time is 
granted witihin the term or within the ten days, make an order 
allowing additional time for the presentation of the bill of ex- 
ceptions even though the parties consent to such order by stipula- 
tion made and filed after the term and after the expiration of the 
ten days. A bill of exceptions allowed solely by virtue of such 
an order, cannot, against objection, be sustained. 


OPINION OF THE COURT BY PERRY, J. 


On the opening day of the January session of this Court, the 
5th inst., the plaintiff filed a motion to strike this cause from 
the calendar on the ground that the defendant had not “ecom- 
plied with all the requirements necessary for placing the said 
cause upon the calendar, in that no bill of exceptions has been 
allowed or signed by the judge of the Cirenit Court having juris- 
diction and who heard and tried said cause in said Circuit Court.” 
The alleged bill of exceptions then on file did not bear the sig- 
nature of the trial judge and did not in any way disclose on its 
face that it had been allowed. In answer to the motion, which 
was argued on the Sth inst., the defendant showed by affidavit 
that the bill had been in fact allowed by the Cireuit Judge on 
October 21, 1902, that the certifieate of allowance, duly signed, 
was on a separate piece of paper and was at that time “placed 
at the end of the bill of exceptions * * * and embodied” 
therein, (but not attached thereto) and that the bill with the 
certificate was thereupon filed with the clerk. This certificate, 
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however, prior to and at the time of the filing of this motion, 
was not with the records in the case and the judge on January 
7, 1903, signed an order directing the clerk to attach to the bill 
a certificate of allowance, ‘a copy of which was signed October 
21st, 1902.” 


At the argument it was contended for plaintiff, first, that the 
bill did not show on its face that it had been allowed and was, 
therefore, insufficient in form and, second, that even if sufficient 
in this respect, the Cireuit Judge was without power to allow it 
at the time when he attempted to do so. This second objec- 
tion to the bill was claimed by the defendant not to be presented 
by the motion, whereupon the plaintiff, on the same day, filed 
a second motion that the alleged bill of exceptions be declared 
to be no bill and that the cause be stricken from the calendar 
“on the ground that at the time of the allowance and signing 
of said bill of exceptions the Hon. G. D. Gear, who signed the 
same, was without jurisdiction or power, and that said bill was 
so allowed and signed without authority of law.” The noticc 
required by Rule 6 of this Court was waived by defendant and 
on the 9th inst. it was agreed by both parties that the second 
motion be submitted ọn briefs. 

It may be assumed for the purposes of this decision that the 
first objection to the bill of exceptions argued under the first 
motion is untenable and also that the second point does not pro- 
perly arise under that motion. The second objection is certainly 
presented clearly under the second motion. Nor was the latter 
filed too late as contended for the defendant, or in violation of 
Rule 1 of this Court. That rule in providing that “motions will 
be heard on the opening day of each session after the calling of 
the calendar,” does not deprive the court of the power to hear 
motions on later days in proper cases. 

As to the main question. The bill shows on its face that the 
September Term, (special) 1901, at which the trial was had, 
was begun on September 16. Under the law (see Act 2, Laws 
of 1898) the term must have closed not later than October 28, 
1901. The bill, with the transcript of the testimony, was not 
filed until October 1, 1902, and was not allowed until October 
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21, 1902. The claim of the defendant is that the allowance at 
that late day was authorized and valid by virtue of a stipulation 
signed by the parties on November 20, 1901, approved by the 
judge on the same day and filed November 26, 1901, providing 
“that the defendant in the above entitled action has twenty day- 
fram and after the date of the filing of a transcript of the testi- 
mony in the above entitled cause within which to complete his 
bill of exceptions.” 


The statute applicable to the subject (Section 1438, C. L.), 
reads as follows: “A party may allege exceptions to any such 
opinion, direction, instruetion, ruling or order, and the same 
being reduced to writing in a summary mode, and presented to 
the Judge during the term or within ten davs thereafter; or, in 
case of proceedings in vacation as of the term, within ten days 
after the opinion, direction, instruction, ruling or order objected 
ta, and being found conformable to truth, shall be allowed and 
signed by the Judge, but if the Judge shall refuse to allow and 
sign such exceptions, the truth of the allegations therein con- 
tained, may, nevertheless, be established before the Supreme 
Court, and the exceptions allowed by it; provided, that further 
time may be allowed by the Judge in his discretion.” In our 
opinion, the final clause of this section docs not authorize the 
judge to grant, after the expiration of the ten days or of any 
prior extension of time, an additional period within which to 
present the bil. TIe is empowered to allow a bill only if it is 
presented during the term or within ten davs thereafter, al- 
though he may allow further time for its presentation; but if an 
extension has not in the meantime been allowed how does the 
case stand at or immediately after the expiration of the ten days? 
Is not the power then exhausted and is not the time for present- 
ing the bill at an end? We think both questions must be au- 
swered in the affirmative. If not, what is it that has extended 
the time and what that has kept the power alive? In this case, 
the ten days expired not later than November 7, 1901. In the 
interval between that day and November 20th following, did 
the defendant have any right to file a bill of exceptions? We 
think clearly not; and all that the statute authorizes is an exten- 
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ston of time or an allowance of further time, and not the grant- 
ing of a new right of appeal or a re-vesting of an old right once 
lost. If the extension attempted in this case is valid so would a 
similar one be which is given six months or a year after the ex- 
piration of the ten days. We cannot believe that it was the in- 
tention of the legislature to authorize such a procedure. The 
mere consent of the parties could not, of course, confer jurisdic- 
tion when none otherwise existed. For a like construction of 
similar statutes, see In re Clary, 112 Cal. 292, 295; Bass Fur- 
niture Co. v. Glasscock, 6 So. (Ala.) 430; Rinehart t. Bowen, 
44 Ind. 353; State v. Hill, 98 Mo. 571, 572; Webster County 
r. Cunningham, 101 Mo. 642; Burdoin v. Trenton, 116 Mo. 
358, 370; Evans v. Ins. Co, 54 Wis. 522, 524; Make 
a, Strubell, 121 IN. 321, 329; Turner rv. Johnson, 35 S. W. 
(Ky.) 923; and White v. Guarantee Abstract Co., 96 Ia. 343. 


The plaintiff is not estopped by his stipulation from claiming 
that the allowance of the bill is invalid. The defendant’s right 
to present his exceptions was not lost by reason of that stipula- 
tion but had been lost prior thereto. 


In our opinion, the allowance of the bill cannot, against ob- 
jection, be sustained. The motion is granted. 


Kinney, Ballou & McClanahan for plaintiff. 
W. R. Castle £ P. L. Weaver for defendant. 


KAPIOLANI ESTATE, LIMITED v. M. S. GRINBAUM & 
COMPANY, LIMITED. 


Error to Circurr Covrr, First Crrcerr. 
Scupmiriep January 9, 1903. Derciwep Fresruary 14, 1903. 


Frear, C. J., Garsrairn ano Perry, JJ. 


A motion to re-open a default is a matter within the sound, judicial 
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discretion of the trial judge, and the latter’s ruling thereon will 
not be interfered with except in a clear case of abuse. 


OPINION OF THE COURT BY PERRY, J. 


The action in which error is claimed to have occurred was 
one of assumpsit upon a certain bill of exchange for $966.70 
alleged to have been drawn upon and accepted by the plaintiff 
in error and to have passed to the defendant in error by en- 
dorsement. Summons was served September 12, 1902, and on 
October 3 following the plaintiff in the action moved that, 
upon the clerk’s certiticate that the defendant had failed to file 
any answer or other plea to the declaration within twenty days 
after service, an order be made declaring the defendant in de- 
fault, debarring it from the right to answer and authorizing 
one of the clerks to essess the amount. of plaintiff’s claim and 
to enter up judgment therefor. Such an order was made and 
judgment was entered for the amount found by the clerk to be 
due. The defendant then appeared and moved that the order 
of default be set aside and the judgment vacated and that it be 
permitted to answer. This motion the court denied. 

Three errors are assigned. Of these the second assignment 
has been expressly and the first practically abandoned. The 
first is that the court erred in making the order of default and 
in entering up judgment. No reason has been suggested for 
holding this to be error. On the contrary the court appears to 
have in all respects complied with the express provisions of the 
statute and to have granted only what the plrintiff was under 
the circumstances entitled to demand and obtain. 

The third assignment, upon which reliance is mainly placed, 
relates to the refusal to set aside the default. The matter was 
one within the discretion of the trial judge and his ruling should 
not be interfered with unless there was clearly an abuse of dis- 
cretion. Bishop & Co. v. The Pacific Navigation Co, 7 Waw. 
276; Macfarlane & Co. v. McCandless, 8 Haw. 118. The 
affidavit of the treasurer of the Kapiolani Estate, Ltd.,—the only 
ene filed in support of the motion tu re-open-—is to the effect 
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that the deponent “entirely and absolutely forgot the subject 
of said papers and of said acticn until the 3rd day of October, 
A. D. 1902,” the day of the entry of the judgment, that this 
forgetfulness was the sole reason for the defendant’s failure to 
answer in the action, and that “this deponent has this day made 
a full, fair and complete statement of the facts and all of the 
facts connected with the claim of plaintiff herein and the de 
icnse of the defendant to said claim, to ©. W. Ashford, Ezquire, 
an attorney of said Court; and that as a result of said statement 
of fact, this deponent is advised by said attorney, and he verily 
believes that said defendant has a full and complete defense up- 
on the nierits to said claim of said plaintiff in this action—to-wit: 
an entire lack of consideration for the acceptance of defendant, 
upon which this action is based.” In opposition to the motion 
two affidavits were filed, one by one of the attorneys for Grin- 
baum & Co., and the other by an officer of that corporation. 
From the statements contained in these two affidavits, which 
need not be recited in full, the trial judge would have been jus- 
tified in finding, and evidently did find, that the excuse offered 
hy the defendant’s treasurer was not founded in fact, that the 
defendant’s claim that it had a meritorious defense, to wit, that 
of entire lack of consideration, was likewise not proven and 
that the facts, on the contrary, were that it had ne good defense, 
that its treasurer had, both before and after the commencement 
of the action, promised to pay the amount claimed on the bill 
of exchange, and that the defendant was merely seeking further 
time in which to secure the funds to make payment and avoid 
execution. The affidavits presented a question of credibility. 
There was sufficient evidence to support the finding made. Un- 
der the circumstances we cannot say that substantial justice has 
not been done or that any abuse of discretion was committed in 
refusing to set aside the order of default. 

The writ is dismissed. 

C. W. Ashford for plaintiff in error. 

Holmes & Stanley for defendant in error. 
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TERRITORY OF HAWAII v. SING KEE alias AH SAM. 
Excertions From Crrcurr Court, Firra Creccir. 
SUBMITTED JANTARY 5, 1903. Decipep Frsruary 16, 1903. 


Frear, C.J., GALBRAITH AND Perry, JJ. 


In a case where, under the statute, an arrest may be made without a 
warrant, the District Court before which the accused is taken 
for trial acquires jurisdiction even though a warrant of arrest 
which was served upon such accused at the time of the making 
of the arrest was improperly issued by reason of defectiveness 3% 
the complaint or affidavit upon which it was based. 

The “complaint” referred to in Section 606 of the Penal Laws is not 
the charge upon which the defendant is tried in the District Court. 
Under the practice prevailing in District Courts, such charge is 
orally entered upon the appearance of the defendant and is noted 
by the Magistrate in his docket. 

Evidence otherwise competent and admissible, is not rendered inad- 
missible by the mere fact that it was obtained by an unauthorized 
search of the premises of the defendant. 

The testimony of informers is to be judged, as to its truthfulness, by 
the same tests as that of other witnesses. 

Certain alleged errors in the admission of evidence held cured by the 
charge. 


OPINION OF THE COURT BY PERRY, J. 


The defendant was tried and convicted in the District. Court 
of Koloa, Kauai, of the offense of selling spirituous liquor 
without a license. After trial, on appeal, in the Circuit Court of 
the Fifth Circuit, the jury rendered a verdict of guiltv. The 
case comes to this Court on a number of exceptions. 

1. Before the drawing of the jury, the defendant presented 
a motion to dismiss the proceedings and for a discharge, upon 
the grounds, (a) that the District Magistrate of Koloa had no 


TER. OF HAWAII r. SING KEE. 587 


jurisdiction of the person of the defendant, (b) “that the com- 
plaint upon which the defendant was arrested and tried does not 
sufficiently state any cause” and (c) “that said complaint does not 
state any direct and positive offense, but is sworn to on informa- 
tion and belief, contrary to law.” 

These objections to the affidavit, so far as they bear upon the 
question of the jurisdiction of the District Court, need not be 
passed upon, for even if the warrant was improperly or illegally 
issued by reason of its being based upon an affidavit insufficient 
in form or in substance, the District Court nevertheless had 
jurisdiction. The evidence shows that when the offense was 
committed police officers were present, about fifty feet away 
from the spot, in a store, where the liquor was handed over, 
and saw such delivery, and that they immediately rushed in and 
arrested the defendant. Under these circumstances an arrest 
without a warrant was legal. See sections 545 and 547, Penal 
Laws. 

The contention that the “complaint upon which the defend- 
ant * © * was tried does not sufficiently state any 
eause,” would seem to be based upon a misconeeption of the 
true function of the affidavit or so-called complaint. The sole 
function of the complaint, as provided for by section 606 of the 
Penal Laws, is to support the issuance of the warrant or, in other 
words, to enable the magistrate to determine whether or not 
there is probable cause to believe that an offense has been 
committed by the accused so as to justify his apprehension. The 
complaint referred to in that section is not the charge upon 
which the defendant is tried, although it is a statement in sub- 
stance, and may also be in exact language, of the offense to be 
set forth in the charge subsequently entered against the defend- 
ant in Court. The charge itself is, under the practice prevail- 
ing in the District Courts, entered orally by the prosecuting 
officer upon the defendant’s appearance and noted by the 
magistrate in hisrecord, and it is upon the charge as thus 
entered that the trial is had. The precise form of the 
charge entered against this defendant in the District Court of 
Koloa, is not disclosed by the record before us, nor does it ap- 
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pear that any objection was made on the ground of its insuffi- 
ciency, although the defendant was present and represented by 
counsel. We cannot assume, under these circumstances, that 
the charge as entered did not state an offense. 


2. An exception was taken to the introduction in evidence 
of certain liqnor and to the admission of testimony concerning 
the finding of such liquor, on the ground that the search- 
warrant issued did not authorize the search of the building in 
which such liquor was found. The search-warrant directed search 
to be made on “the premises of Sing Kee” situate “at Eleele, 
Koloa, Kauai, on the manka side of the main road leading past 
the mill (old) going to Hanapepe.” The evidence is undisputed 
that the building in question was within the same enclosure or 
yard in which Sing Kee’s store stood. The words of the descrip- 
tion, “the premises,” are sufficient to include the second build- 
ing as well as the store. But even if the search, as to the second 
building, was unauthorized, that would not of itself render the 
- evidence thus found incompetent or inadmissible. See Gindrat 
v. The People, 138 TIL. 103, 4; Williams v. The State, 39 L. R. 
A. (Ga.) 269. 

3. The admission in evidence of the liquor found in the 
second house was excepted to on the further ground that nv 
evidence was adduced to show that the defendant had control 
of the house. With this, three other exceptions may be consid- 
ered. One is to the admission of the testimony of a witness for 
the prosecution that in his opinion the total quantity of liquor 
found on the premises was more than is reasonably required for 
the use of one person or family; another, to a ruling permitting 
the deputy sheriff to read from his return endorsed on the 
search-warrant. a list of the liquor found; and the third to a 
ruling permitting the prosecuting officer to read to the jury sec- 
tion 454, Penal Laws, which provides, inter alia, that “there 
being on such premises” (of any person) “more spirituous liquor 
than is reasonably required for the use of the persons residing 
therein, shall be deemed prima facie evidence of the unlawful 
sale of spirituous liquor by such person.” This evidence was 
offered and received, and the section read, evidently for the 
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purpose of attempting to establish a prima facie case by reasou 
alone of the possession of an unreasonable quantity of liquor. 
This phase of the case, however, was eliminated from the con- 
sideration of the jury by the court in its charge, and whatever 
error was committed was thus cured. The court charged the 
jury that the prosecution was under Section 444 of the Penal 
Laws, read section 457 which provides that delivery of spiri- 
tuous liquor shall be deemed prima facie evidence of money or 
other consideration having passed, and said that it would not 
give the instruction (evidently such had been requested by the 
prosecution) as to Section 454 with reference to the quantity ot 
liquor found. The presiding judge also said, in substance, that 
he had read the law which was applicable to the case, that the 
other questions of law which had been raised during the pro- 
gress of the trial were to be disregarded by the jury, and that 
the sole issue before them was whether the three bottles of beer, 
which the defendant was charged with having sold, had been 
handed to the prosecuting witness for the consideration of one 
dollar, as testified to by the witnesses for the prosecution, or 
merely as a gift as testified to by the defcndant and his wit- 
nesses. The defendant had admitted on the stand the delivery 
of the beer. Without reciting further the details of the charge, 
we think that the presiding judge made it clear to the jury that 
the question of the reasonableness or unreasonableness of the 
quantity of liquor found was not to be considered by them, that 
the one question of credibility was all that was to be determined 
and that that was with reference to the fact of consideration 
or no consideration and not with reference to the fact >f 
delivery. 

4. The court refused to give three instructions requested bv 
the defendant, the substance of which was that the evidence of 
an informer, especially a “volunteer” informer, should be re- 
ceived “with caution and distrust,” “with great caution and dis- 
trust,” and should be “rigidly scrutinized,” and that “the great- 
est caution” should be “exercised by the jury in giving credence 
and weight” to such evidence. In this there was no error. The 
instructions requested did not correctly state the law. The tes- 
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timony of informers is to be judged, as to its truthfulness, by 
the same tests as that of other witnesses. The motive or lack 
of motive, and the interest or lack of interest of a witness, in 
the matter concerning which the testimony is given, is alway3 
to be considered by the jury in determining what weight to 
give to such evidence, but this applies to all witnesses and not 
to informers only. The instructions requested went too far in 
singling out the informers as undeserving of credence. Sze 
Honreck v. People, 134 Til. 189, 147; U. S. v. Slenker, 32 
Fed. 691, 693; Com. v. Ingersoll, 145 Mass. 231. An instruc- 
tion could, doubtless, have been given, touching upon the tests 
of credibility generally and this one of motive and interest in par- 
ticular, which would have served as a guide to the jury in deter- 
mining what weight to give to the evidence of the informer as 
well ag to that of the other witnesses in the case and which 
would have been fair to the prosecution as well as to the defense, 
but none such was asked. 

The exceptions are overruled. 

J. W. Cathcart, Deputy Attorney-General, for the prosecu- 
tion. 

Creighton & Correa for the defendant. 


J. D. PARIS v. LUIS VASCONCELLOS, THOMAS SILVA 
and MANUEL G. SILVA. 


APPEAL FROM District Court, Norra Kona, Hawan. 
SUBMITTED January 9, 1903. Deciwwep Frsruary 16, 1903. 


FREAR, C.J., GALBRAITH AND Perry, JJ. 


A. leased to B. a whole ahupuaa situate in the District of North Kona 
and extending from the sea to at least the upper government road. 
There was some lantana on the demised premises ten years prior 
to the commencement of the term of the lease. Held, that evidence 
that the lessee had permitted the land to become overgrown with 
lantana, is not of itself a prima facie showing of a breach of the 
covenant not to suffer waste. 
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OPINION OF THE COURT BY PERRY, J. 


This is an action for summary possession of land. The main 
allegations of the declaration are, that on July 23, 1891, Lahapa 
lalsey, a widow, executed a lease tv the defendant Thomas 
Silva, for a term of twenty-four ycaro from June 1, 1897, at a 
vearly rental of one hundred dollars of the land known as the 
-Ahupuaa of Laaloa, situate in North Kona; that on August 24, 
1891, Thomas Silva assigned to the Hawaiian Coffee & Tea 
Company, Limited, the lease as to a part of said premises, and 
that as to said part the said company assigned to the Kailua 
Coffee Company, Limited, on December 27, 1897, and the latter 
in turn assigned to the defendants Luis Vasconcellos and M. G. 
Silva by indenture dated September 28, 1900; that by deed from 
Lahapa Halsey, dated May 16, 1902, the plaintiff became the 
owner of the property; that the lease contained covenants by 
the lessee to pay the rent reserved annually in advance, without 
demand, in U. S. gold coin, and not to suffer any waste or any 
unlawful, improper or offensive use of the premises; that the 
defendants have failed to pay the rent and that on June 1, 1902, 
the sum of $100 of rent remained unpaid; that the defendants 
“have permitted and suffered waste of the said premises, in that 
they have allowed the same to become overgrown with lantana 
and weeds, contrary to the covenant aforesaid, and that said 
premises are now so overgrown”; and that on August 11, 1902, 
the plaintiff made entry and determined the estate created by 
the lease, served notice of such determination on the defendants 
and made demand for possession. 


At the trial in the District Court, J. Greig, a licensed attor- 
ney, appeared for defendants Vasconcellos and M. G. Stiva, and 
filed a demurrer, signed “M. G. Silva, by John Greig, his attor 
ney”. This demurrer was overruled. The same defendant then 
filed an answer which is not with the record sent up to this 
Court, but in which, as shown by the Magistrate’s minutes, he 
admitted the non-payment of the rent and denied the truth ctf 
the allegations as to waste; and also tendered into court the 
amount of the rent due, costs and interest, all of which was re- 
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fused by the plaintiff. No written answer was filed by the other 
defendants and upon motion of plaintiff based on the gronnd that 
they had “made no plea or answer”, “judgment by default” was 
“entered” against them. The case then proceeded “on its merits 
as against M. G. Silva” and at the conclusion of the trial judg- 
ment was rendered for the plaintiff. From the judgment the 
defendants Luis Vasconcellos and M. G. Silva appeal to this 
Court on points of law. 

The first question raised by the appeal is whether or not th 
Magistrate erred in entering judgment by default, and without 
anv hearing, against the defendant L. Vasconcellos. In our 
opinion, he did. While the statute concerning summary posses- 
sion, ©. L., § 1683, provides that “if the defendant shall be 
defaulted” the plaintiff “shall have judgment for the possession” 
of the premises, it does not define what shall be deemed a default, 
but on the contrary says that “the suit shall be conducted like 
other civil actions before such Magistrate”, meaning the Dis- 
trict Magistrate. This immediately follows the provision con- 
cerning the time within which summons shall be made return- 
able. The requirements of the declaration are specifically set 
forth, but nothing is said as to any pleading by the defendant. 
In other civil actions, generally, before Magistrates, no written 
demurrer, plea or answer is required either by statute or by 
established practice, On the contrary, proceedings in those 
courts have always been somewhat informal and defendants may 
put in any legitimate defense without written pleadings. Ta 
the case at bar Vasconcellos, as well as M. G. Silva, appeared 
by counsel and cannot be held to have been in default. Thomas 
Silva’s default, if such there was, cannot, of course, injuriously 
affect the other defendants, 

Was the evidence adduced sufficient to support the judgment? 
The breach of the covenant to pay rent was cured by the tender 
made in court. Even if the tender had not been made until 
after judgment, the writ of possession could not be legally issued. 
“The issning of such warrant of removal shall not be stayed in 
the case of a proceeding for the non-payment of rent, if the 
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person owing such rent, shall, before such warrant be actually 
issued, pay the rent due, and all the costs and charges of tha 
proceedings”. C. L., § 1686. 

No breach was shown of the covenant not to suffer “any un- 
lawful, improper or offensive usc” of the premises, The only 
breach claimed is that the lessees permitted the land to become 
overgrown with lantana, but this, if true, would not be « breach 
of that covenant. Tt is net a use of the land, within the mean- 
ing of that word a» employed in the lease, to permit it to be 
come overgrown with a noxious plant. Neither the lessees nor 
any one elbe caned or encouraged the lantana to grow ass 
means of dcriving benefit from the land or for any other pur- 
pose; it came there and grew against the will of all concerne. 


The main question, under this branch of the case, is whether 
cr not a breach of the covenant not to “suffer any waste” was 
shown. The plaintiff’. contention is that the defendant- violated 
this covenant by permitting the land to become overgrown witi 
lantana. The te-timony given on the subject by plaintiff's wit- 
nesses is as follows: By J. D. Paris, plaintiff: “The land is 
almost entirely useless by being overgrown with lantana. The 
whole land from the sea to the upper government road is alinost 
impassable. The coffee is damaged by the lantana. The growth 
of lantana 1s detrimental; it would take $3,000 or $4,000 to put 
the land in shape again. * * * A few years ago, there was 
very little lantana. * * * Saw the land about fiftecn years 
ago, very little lantana on the land.” By J. K. Nahale: “Tha 
lower portion is entirely covered by lantana, the upper portion 
has also lantana. Lantana is very injurious to land; several 
thousand dollars would have to be expended to put the land in 
shape. Ten years ago when Thomas Silva had the land thera 
was not much lantana.” By Thomas Silva: “I was the lessee. 
Sold the lease, still live on land. Reserved about two acres us 
a house. * * * When I got the land, there was not much 
lantana, then it was good pasture land, now it is not good pasture 
on account of lantana. Lantana is very bad for land. I tried to 
keep it clean, on account of my lease and also to get pastura. 
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* * * The lower portion of the land is entirely covered hy 
lantana, some lantana above the road. The road through the 
coffee is almost covered with lantana. When I first got the 
land, some lantana was on the land. * * * Tf lantana over 
grows, the land is good for nothing. If the lantana was clearet 
the land would be still good.” 

Waste has been defined to be, “the doing or suffering that 
to be done upon the premises which essentially injures or impairs 
the inheritance of the estate occupied by the tenant.” —1 Wash., 
R. P., p. 129. “Any permanent or lasting injury done or per- 
mitted to be done, by the holder of the particular estate, to the 
‘inheritance or to the prejudice of any one who has an interest in 
the inheritance.” —25 Am. & Eng. Encycl. Law 862. “An injury 
done or suffered by the owner of the present estate which tends to 
destroy or lessen the value of the inheritance.” —Cooley, Torts, 
pp. 332, 333. “A spoil or destruction in houses, lands or tene- 
ments, to the damage of him who is in reversion or remainder. 
* * * Jt is a general principle * * * that the law 
considers everything to be waste which does a permanent injury 
to the inheritance.” —1 Taylor, Landlord & Tenant, pp. 403, 
404. Whatever the definition given by each, all the authorities 
seem to agree that the law of waste accommodates itself to the 
varying wants, conditions and usages of different countries, and 
that there is no absolute rule as to what shall constitute waste 
under all circumstances; and it is for this reason that but little 
aid is to be derived from decided cases showing what particular 
acts aud omissions have been held to be or not to be waste. 
Another principle, equally well settled and of at least as great 
importance is, that in the construction of written agreements it 
is the intention of the parties as therein expressed that is to be 
sought and, when ascertained, given effect to. 

Lantana is a thorny bush of rapid growth, able to withstand 
successfully long periods of drouth. It bears a Jarge quantity 
of seeds and these are freely scattered by birds, wind and water, 
al] agencics beyond the contro] of man. Once it has entered a 
section of the country, it spreads rapidly, and finally, if left to 
itself, forms a dense, tangled mass. By reason chiefly of the ex- 
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treme ease with which the seeds are scattered, it is a costly under- 
taking to clear and keep clear a large tract of land, especially 
if it is rocky or hilly. These are matters of common knowledge. 
There are doubtless ahupuaas, rocky in large part, of sloping 
ground and where conditions otherwise favor the rapid spread 
of lantana, which it would be impossible, after the lantana has 
gained a foothold, to clear wholly or to any great extent and yet 
leave a margin of profit from the income of the property. In 
the case of a lease of such an ahupuaa, containing the general 
covenant only as to waste and no express provision concerning 
lantana, it could not properly be held to have been within the 
contemplation of the parties in entering into the contract that 
the lessee was thereby undertaking to clear the land. To hold 
otherwise would be to give an unreasonable construction to the 
contract and to place upon the lessees of such lands a burden 
not expected of them by the lessors at the time the contracts 
were entered into and not then intended to be assumed by the 
lessees, and which would render the estate for years practically 
valueless to the lessees, depriving the latter of financial benefits 
which, reasonably, they must have expected. We think the 
reasonable rule is that if landlords, under such circumstances, 
desire to have their lands cleared, they should say so to prospec- 
tive tenants and have a specific covenant on the subject inserted 
in the lease if one is accepted and entered into. 

Whether injury will result to the inheritance is not always 
the sole test of waste. What men of ordinary prudence and 
diligence do under the same circumstances is also material to be 
considered in cases similar to that at bar. See Cooley, Torts, 
pp. 334, 335; 1 Wash. R. P., §288; Tiedmann, R. P., §77; and 
Clemence v. Steere, 1 R. I. 272, 274, 275. 

The ahupuaa of Laaloa, it appears from the lease, is situate 
in the District of North Kona, Hawaii, and extends, as shown by 
the plaintiff’s testimony, from the sea to some point mauka of 
the upper government road. The plaintiff’s own testimony, 
uncontradicted, further shows that in 1887 there was some lan- 
tana on the land, in other words, that it had been growing there 
for ten years prior to the commencement of the term of the de- 
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fendants’ lease, that at the time of the trial, when only five years 
of the term had expired, large portions of the land were thickly 
covered and that the cost of clearing at that time would have 
been from $3000 to $4000. No evidence, however, was adduced, 
tending to show that men of ordinary prudence and diligence 
would, under the circumstances, have cleared the land. The 
burden of proving this, was, in our opinion, upon the plaintiff. 
The evidence adduced shows at best an injury to the inheritance 
and nothing more, and the Magistrate decided the case practi- 
cally as if such injury was the only test involved. In this we 
think that there was error. The evidence is insufficient to sup- 
port the judgment and the latter must be set aside. 

We are not prepared to say on the meager evidence before 
us that no showing could be made in this particular case, which 
would support a finding of waste; and since a new trial is rarelv, 
if ever, ordered by this Court on an appeal of this kind, we think 
that the case should be dismissed without prejudice. Judgment 
set aside and case so disinissed. 

Kinney, Ballou & McClanahan and S. H. Derby for plain- 
tiff. 

Smith & Lewis and Thayer & Hemenway for defendants- 
appellant. 


WILLEMINA PROPER v. ANTON J. PROPER. 
Excerrions From Crreurr Court, Firsr Crecvir. 
SUBMITTED JANUARY 5, 1903. DecipEp Fesruary 19, 1903. 


Frear, C.J., GALBRAITH AND Perry, JJ. 


Service by publication in divorce cases, when required by the statute 
to be made in certain named newspapers, cannet be made in other 
newspapers. 

That is so even though the newspapers named in the statute have 
ceased to exist at all or at least under such names. 
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That is so also even thovgh since such cessation of such named news- 
papers service by publication has been made in other newspapers 
in a number of cases by order of various Circuit Judges covering 
a period of several years. The arguments of contemporaneous and 
long continued construction and hardship, if otherwise shown by 
the facts, do not apply in a case where the statute ıs explicit and 
does not admit of construction. 


OPINION OF THE COURT BY FREAR, C.J. 


' This is an action for divorce in which service was attempted 
to be made by publication. The only exception taken is to the 
order of the trial judge dismissing the libel on the ground that 
the attempted service was insufficient. 

The statute, enacted in 1870 (Civ. L. Sec. 1933), provides 
that in cases of divorce when personal service cannot be made, 
“an attested copy of the summons shall be printed in the Gov- 
ernment Gazette and Ke Au Okoa at least six times,” &. In 
the present case the publication was not in either of those pa- 
pers but was in the “Evening Bulletin” and the “Ke Aloha 
Aina.” This is practically all that appears in the record that 
is material to the present question. It does not appear why the 
publication was not made in the papers named in the statute. 
If this were all that we could consider, there would seem to be 
no question as to the correctness of the order excepted to. 

Service by publication was unknown to the common law. It 
exists only by statute and so cannot be made except as permitted 
by statute. Such statutes, being in derogation of the common 
law, are strictly construed. All courts agree as to this. Galpin 
v. Page, 18 Wall. 350, 362. Accordingly, when the statute 
expressly provides that the publication shall be in certain speci- 
fied newspapers, it cannot be made in entirely different ones. 
The trial judge cannot make statutory law, much less can he 
repeal or amend existing statutes. 

It is argued, however, that publicity is the object of the statute 
and that that object is effectuated by publication in other news- 
papers as well as by those named in the statute. But not only 
does it not appear that as wide publicity would be given by pub- 
lication in the papers in question as in the papers named by the 
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Legislature, but, conceding that such would be the case, the 
judge could not depart from the plain terms of the statute and 
thereby not only in effect repeal or amend the statute but 
authorize in the absence of statute what can be authorized only 
by statute. There are numerous cases in which attempted ser- 
vices by publication have been held void because of departure 
from the plain terms of the statute, although under circum- 
stances that would seem to indicate that as great publicity would 
be given as if the statute had been complied with. Further, 
publicity in the sense of making known to the public generally 
is not the main purpose of the statute. So far as publicity is 
the object it is chiefly with a view to reaching the party defend- 
ant whose rights may be affected. And yet it is held that the 
statute must be strictly complied with, on the one hand how- 
ever probable or even certain it may be that the notice cannot 
reach such party in time to enable him to respond, if at all, or 
on the other hand even though he has actual knowledge or per- 
sonal notice of the proceedings though not in the manner pre- 
scribed by law. See Lishman v. Perry, 7 Ilaw. 266; Vizzard 
v. Taylor, 97 Ind. 90; Otis v. Epperson, 88 Mo. 131; Wade, 
Notice, Sec. 1030. Moreover if the statute permits publication 
in certain papers only, that would tend to lead people to look for 
such notices in such papers only. 

The difficulty in this case, however, arises, not from what 
appears on the record, but from what it is taken for granted ihe 
court knows or is supposed to have judicial knowledge of, to the 
effect that the papers named in the statute, not many years after 
the enactment of the statute, not only ceased to be controlled 
by the Government, if they were so controlled when the statute 
was enacted, but ceased to exist under the names ~et forth in the 
statute, and that it has been the practice during much if not all 
of the time since for the trial judges to order publication in 
eases of this kind in other papers. Hence the arguments of con- 
temporaneous and continuous construction and hardship are 
urged. 

We are not aware that any one ever doubted that strict com- 
pliance with the statute was necessary so long as the papers 
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named therein were under the same control and bore the same 
names as when the statute was enacted. Nor do we know how 
long after that change occurred it was that a departure from the 
statute began to be made. We believe that for some time at 
least the publication continued to be made in papers which there 
is some reason to believe were the same papers though published 
under different names, viz: the “IIawaiian Gazette” and the 
“Kuokoa.” If so, there is much ground for argument that such 
service was a sufficient compliance with the statute. See Sage 
v, Central R. R. Co., 99 U. S. 334; Perkins v. Keller, 48 Mich, 
53; Wilkerson v. Hilers, 114 Mo. 245; Reimer v. Newel, 47 
Minn. 237; Isaacs v. Shattuck, 12 Vt. 668. This is on the 
theory that the newspapers designated by the statute continued 
to be the same newspapers, just as a person or corporation would 
continue to be the same person or corporation, notwithstanding 
a change of name. And yet it was held in Bussey v. Leavitt, 
12 Me. 378, that the notice was insufficient where the statute 
required publication in the newspaper of the public printer to 
the state, and such paper namely, the “Portland Advertiser and 
Gazette of Maine,” had ceased to be the public newspaper of 
such printer. And since the statute of 1892 (Civ. L. Sec. 1153), 
as we recently held in Winslow v. Winslow. ante, 498, notices 
in cases of this kind could be published in any newspaper select- 
ed by the party or his attorney, provided they were published 
in the appropriate languages and had been shown to and de- 
elared by the Supreme Court to be newspapers of general cir- 
culation. But in the present case the papers were neither con- 
tinuances under different names of the papers mentioned in the 
statute nor such as were selected by the libellant or her attorney 
or shown to or declared by the Supreme Court to be of general 
circulation. Just how many divorces have been granted by the 
trial courts under circumstances like the present we do not 
know. Counsel in his brief enumerates eleven such cases heard 
by four different Circuit Judges during the last four years. We 
presume there were others in previous years. What the result 
will be in respect of such cases—as to property rights, legitimacy 
of children, liability to criminal prosecution, &c.—if we do not 
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uphold the jurisdiction in cases of this kind when there has been 
no service such as is required by the statute, we cannot say. 
The Legislature could doubtless by further legislation prevent 
or cure some of the results, and we can only hope that the others 
will not prove of great consequence. We should gladly uphold 
the jurisdiction if we could. But neither of the argumenis 
made, nor any other that occurs to us, would warrant us in doing 
so. The argument of hardship, while it would be sufficient to 
cause us to lean one way in a case of doubt, does not authorize 
us to legislate when there is no doubt. The argument of con- 
temporaneous and long continued construction also, assuming 
that the departure from the law was contemporaneous and suffi- 
ciently long continued, does not apply in cases like the present 
where the statute is explicit and does not admit of construction. 
To uphold the jurisdiction in this case would require us to hold 
in effect—that not only in divorce eases but in all cases in which 
service by publication may be authorized by a statute, the trial 
judge may use his discretion and allow service by publication 
jn a manner contrary to the statute, if there is a statute, or in 
such manner as he pleases, if there is no statute. But that would 
be contrary both to previous decisions of this court and to the 
unanimous opinions of other courts. In former years Circuit 
Judges not infrequently distributed estates on petitions and 
notices for appointment of administrators, and distributed real 
estate as well as personal estate on final distribution, but this 
court has not upheld the exercise of such jurisdiction. Kaili- 
anu v. Lumai, 8 Haw. 508; Smith v. Hamakua Mill Co. 13 
Haw. 245. There are some questions so well settled and so 
fundamental and far reaching in their nature as not to be over- 
turned by the error even of a number of Circuit Judges for a 
period of years. The case is practically the same now as it would 
be if the newspapers specified in the statute had not ceased to 
exist under their former names. If the statute could not be de- 
parted from when there were papers that answered the deserip- 
tion in the statute, the cessation of those papers could not confer 
jurisdiction to do so thereafter. To hold otherwise would be 
not only to go counter to the current of decisions both here and 
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elsewhere but also to open the way for the perpetration of in- 
justice in future cases by permitting them to be heard and de- 
termined without legal notice to interested parties. 

The exception is overruled and the order excepted to affirmed. 

T. McCants Stewart for libellant. 

A. X. Humphreys, amicus curiae. 


HAWAIIAN COMMERCIAL AND SUGAR COMPANY, 
LIMITED r. TAX ASSESSOR AND COLLECTOR. 


Aprreau FROM Tax Appear Court, First Taxation Drvision. 
SUBMITTED JANUARY 5, 1903. Decipep Feprvary 19, 1903. 


FREAR, C.J., GALBRAITH AND Perry, JJ. 


The value of sugar mills, buildings and a plantation railroad discarded 

on account of the erection of larger mill at a different location and 

the construction of a different railroad connected therewith, is not 

a loss “actually sustained during the year incurred in trade, or 

arising from loss by fire not covered by insurauce, or losseg other- 

wise actually incurred,” and cannot be deducted in computing the 

net income of the plantation subject to taxation under the Income 
Tax law of the Territory. (Act 20, Session Laws, 1901). 


OPINION OF THE COURT BY GALBRAITH, J. 


This is an appeal by the Tax Assessor of the 1st Taxation 
Division of the Territory from the decision of the Tax Appeal 
Court sustaining the contention of the Hawaiian Commercial 
and Sugar Company, Limited, a corporation, in making certain 
deductions from its gross income as “losses” incurred in business 
under the Territorial Income Tax law, Act 20, Session Laws, 
1901, for the year preceding July 1st, 1902. 

The return having been prepared in the principal office of the 
company at San Francisco, California, shows a gross income for 
the period of $1,821,022.48 and deduction of $1,830,075.43 and 
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loss of $9,052.95 and no taxable income for the year. Included 
in the amount deducted was $270,444.72 that the assessor claim- 
ed was not properly a “loss” and was subject to the tax under 
the law. This amount as found by the Tax Court and allowed 
to be deducted from the gross income as “losses otherwise actu- 
ally incurred” was composed of three items: 


“For loss on Old Mill and Mill Buildings........ $150,749.52 
Bo SESE Biildings e eas waste kedimi ans 10,000.00 
SS «& « Railroad property <a6 esky 9's ses 109,695.20 

$270,444.72 


It appears that the Hawaiian Commercial and Sugar Com- 
pany, Limited, is the owner and operator of an extensive sugar 
plantation located on the Island of Mani, in this Territory; that 
the plantation has been in successful operation since 1878 and is 
and has been fully equipped with sugar mill, plantation railroad 
and all the appliances necessary to the operation of such an es- 
tate; that in recent vears, under the present management, the 
area of cultivated land has been extended and the output of the 
plantation greatly increased; that it was deemed necessary by 
the management to erect a new and larger mill at a more central 
location on the plantation and to construct a new railroad cap- 
able of sustaining increased traffic; that a new mill was erected 
at a different location and a new standard guage railroad was 
constructed—the old railroad being a narrow gauge was inade- 
quate to mect the demands of transportation on the plantation; 
that the old mill and railroad were operated and in good condi- 
tion until the new mill was started about January 29, 1902, 
and some of the machinerv of the old mill, valued at about 
$90,000.00 was used in the equipment of the new and about 
$12,000.00 in addition was realized from the sale of other prop- 
erty from the old mill and about $15,000.00 dollars was realized 
from sale of railroad property; and all of the building: of the 
old mill and the balance of the machinery of the mill and rail- 
road is practically worthless, but it does not appear how loug 
the mill building and railroad had been in use; that it wouid 
cost to equip a new mill and railroad such as that abandoned 
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something like $850,000.00 and that as is estimated very little 
more will be realized from the balance of this property and the 
Tax Court found that it is a loss as complete as “if it had been 
destroved by fire” and that the loss was occasioned by “business 
necessity;”’ that it was business prudence and forethought that 
caused new improvements to be made to meet the increased 
production and that the loss oecasioned by the necessity of 
abandoning a part of the old property was a “loss otherwise 
actually incurred” in connection with the business within the 
meaning of Section 4 of the Income Tax law and allowed the 
deduction as claimed. 

The evidence clearly established the fact that these changes 
made on the plantation caused an abandonment of a great deal 
of property but the question presented by the appeal is, Was 
this a loss within the meaning of the Income Tax statute author- 
izing certain enumerated losses to be deducted? 

Section 2 of the Act preseribes that “there shall be levied, 
assessed, collected and paid annually, except as hereinafter pro- 
vided, a tax of two per cent. on the net profit or income above 
actual operating and business expenses, from all property owned, 
and every business, trade, employment or vocation carried on 
in the Territory of Hawaii, of all corporations doing business 
for profit in the Territory,” ete. 

Section 4 reads in part: “The net profits or income of all 
corporations shall include the amounts paid or payable to, or 
distributed or distributable among shareholders from any fund 
or account, or carried to the account of any fund or used for 
construction, enlargement of plants, or any other expenditure 
or investment paid from the net annual profits made or acquired 
by said corporation. In computing incomes, the necessary ex- 
penses actually incurred in carrying on any business, trade, pro- 
fession or occupation or in managing any property, shall be de- 
ducted, and also all interest paid by such corporation on existing 
indebtedness. * * * also all losses actually sustained dur- 
ing the year incurred in trade or arising from losses by fire not 
covered by insurance, or losses otherwise actually incurred. Pro- 
vided, that no deduction shall be made for any amount paid 
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for new buildings, permanent improvements or betterments 
made to increase the value of any property or estate.” 

The Tax Court relied on the case of Grant v. Hartford & 
N. II. Ry. Co., 93 U. S. 225, in support of its judgment. In 
that case the question arose under the U. S. Income Tax Law 
of 1864. The assessor claimed that $55,712.60 used by the rail- 
road company in the construction of a new stone bridge over a 
river to replace a cheap and unsafe wooden bridge was fairly 
to be regarded as “profits used in construction” within the mean- 
ing of section 122 of that statute and taxable as income. The 
court after stating that the company having returned their gross 
earnings over and above current expenses for the period and 
paid the tax thereon, had fully complied with the law, say “The 
object of the law was to impose a tax on net income, or profits, 
only; that that cannot be regarded as net income, or profits, 
which is required and expended to keep the property up in its 
usual condition proper for operation. Such expenditure is prc- 
perly classed with repairs, which are a part of the current ex- 
penses. If a railroad company should make a second track where 
they had but a simple track before, this would be a betterment 
or permanent improvement, and, if paid for out of the earnings, 
would be fairly characterized as ‘profits used in construction.’ 
The works of the company would have an additional value to 
what they had before, with an increased capacity for producing 
future profits. This kind of expenditure is what Congress meant 
to reach.” It is admitted that the new mill and railroad en- 
hance the value of the plantation and increase its capacity for 
producing future profits. This admission brings the case squarely 
within the rule above announced and condemns the decision of 
the Tax Court. After the construction of the new mill and new 
railroad the company had two mills and two railroads. The fact 
that it had use for only the new mill and new railroad and 
voluntarily abandoned the old ones does not make the value or 
cost of replacing the abandoned property a “loss” and deductible 
from the taxable income under this law. 

A case more nearly analagous to that at bar is Caltness Iron 
Company v. Block, 6 L. R. App. Cases, 315, 324, 325, wherein 
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the House of Lords affirmed the judgment of the lower court 
in refusing to permit a deduction from income taxable under 
the Income Tax law of England, of an amount claimed by a coal 
company expended during the year in digging pits, necessary 
to reach the deposits of coal, which became useless during the 
year by reason of the exhaustion of the coal reached by suci 
pits. Lord Penzance said: “The words ‘profits received there- 
from,’ in this connection, means, I think, the entire profit de- 
rived from the ‘mine,’ deducting the cost of working it, not the 
cost of making it” and gave the following illustration of the 
principle: ‘A pit sunk to approach the mineral underground 
is not unlike a road made above ground, from the pit’s mouth 
to the highway, as a means of transporting the mineral to the 
market. If a man were possessed of such a mine and such a 
road, it would be true that as the mineral was gradually worked 
out, the road and the capital involved in making it, would 
gradually be exhausted and lost; but the decaying character of 
the property would not make it the less subject to be taxed, 
according to its value or the profit obtained by using it, as long 
as the mineral lasted.” p. 327. 

The digging of new pits as the coal reached by the old ones 
became exhausted, was a “business necessity” on the part of the 
coal company as much as the erection of a new mill and the 
building a new railroad on the part of the Hawaiian Commercial 
and Sugar Company when the old ones became inadequate to 
answer the demands of ihe plantation. The money expended in 
making the pits that had become useless was as effectively “lost” 
as that expended in the old mill, buildings and railroad rendered 
useless by the substitution for them of the new and modern ap- 
pliances. 

The word “loss,” and its plural “losses,” used in the statute 
is not a technical term of art or trade but a simple word in com- 
mon use. There is nothing to indicate that these words are used 
in the statute to express any other than their ordinary meaning. 
The dictionary definition of the noun, “loss,” is “failure to hold, 
keep, or preserve what one has had in possession; deprivation 
of that which one has had; as the loss of money by gaming: 
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loss of health or reputation; loss of children; opposed to gain.” 
(Cent. Dic.) The central idea in each of these definitions is in- 
voluntary parting with a thing. If property is lost it has passed 
from the control and out of the possession of the loser. No 
one can lose property and still have it in his possession and be 
conscious of the fact that he has it. There is a difference be- 
tween lost and abandoned property, still the actual loss to the 
owner may be the same in each case. It cannot be seriously 
contended that if a person voluntarily abandons property the 
value or original cost of such property is a loss within the inten- 
tion of the Income statute. 

The evidence also shows that there were two mills in the old 
buildings and that one of them was not in use at the time ot 
the completion of the new mill but it does not appear what was 
the value of the unused mill nor when it ceased to be used. Even 
on the theory of the Tax Appeal Court the loss for this unused 
mill, whatever it was, occurred when its use ceased and could 
not now be deducted as a loss unless it was shown that it was 
abandoned during the year for which the return is made. 

When the new mill and railroad came into use the old mill, 
building and railroad did not part company with the taxpayer, 
but were still in its possession and control. This property had 
not been consumed “by fire” or lost “as a ship at sea.” If it did 
not possess the same value to the company as before, it was for 
the reason that it had become useless since better appliances hai 
taken its place. If the Hawaiian Commercial and Sugar Com- 
pany, Limited, had used the property or had needed its use and 
been able to make the same use of it as formerly the property 
would have been of the same value, after as before the substi- 
tution of the new appliances, but since the company no longer 
needed the use of the property, from its view point, there was 
depreciation’ in its value and great “loss.” This was not a loss 
however, “actually sustained during the year incurred in trade,” 
or by fire, or “otherwise actually incurred,” within the meaning 
and intent of the statute. 

Advance in the price of property cannot be taken into account 
in estimating “net income” subject to taxation, for any particu- 
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lar year, under an income tax law. Gray v. Darlington, 15 
Wall. 63. The converse of this proposition follows that depre- 
ciation in the value of property cannot be considered for like 
purposes. 

We are of opinion that the Tax Appeal Court was in error 
in its decision and that the same ought to be reversed and that 
the net income of the Hawaiian Commercial and Sugar Com- 
pany subject to taxation for the period ought to be fixed at 
$291,675.81. It is so ordered. 

Smith & Lewis and L. J. Warren for Hawaiian Commercial 
& Sugar Co., Ltd. 

Robertson & Wilder for Assessor. 


JESSE MAKAINAT v. GOO WAN HOY. 
JESSE MAKAINAT v. GOO WAN HOY. 
ÅPPEALS Frou J'strict Magistrate, Honowurv. 
SUBMITTED January 8, 1903. Drome Frsrvary 19, 1903. 


Frear, C.J., GALBRAITH AnD Perry, JJ. 


The War Revenue Tax law of 1898, (30 U. S. St. L. p.452) being 
operative in this Territory, it was not error for a District Magis- 
trate to refuse to render judgment on a promissory note not 
stamped as required by that statute. 


OPINION OF THE COURT BY GALBRAITH, J. 


The plaintiff commerced separate suits in the District Court 
of Honolulu on two promissory notes bearing date, January 10, 
1901, one due in six and the other in twelve months after date, 
executed by the defendant and payable to the pleintiff for the 
sum of $250. The District Magistrate found in one case that 
the note sued on was not “properly stamped” as required by the 
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United States Internal Revenue Law of 1898, and in the other 
the finding was that the note was not “properly stamped” and 
that the stamps on the note were not “properly cancelled” and 
gave judgment in each case for the defendant for costs and at- 
torneys’ commission. The plaintiff appealed on points of law. 
The two cases involving the same point were argued and submit- 
ted together. 

The stamps attached to each of the notes were sufficient ia 
amount but those attached to one note bore cancellation, “Bishop 
& Co., Jan. 12, 1900,” a date almost one year prior to the date 
of the note, and on the other note the stamps were cancelled 
by cross mark of pen and ink without date or initials. 

It does not appear whether the District Magistrate fonnd that 
the failure to “properly stamp” and “properly canccl’”’ the 
stamps was due to an intention to avoid the payment of the tax 
and defraud the government of the revenue or was an omission 
arising from carelessness or ignorance, or wether he found that 
the notes were “invalid and of no effect” under Section 13 or 
were merely not competent evidence under Section 7 of the Act. 

It is contended on behalf of the appellant that the District 
Magistrate acted on the theory that the notes were incompetent 
evidence under this Revenue law providing that no instrument 
not stamped as required by its terms shall be competent evidence 
in any court and that the rule of evidence thus prescribed does 
not apply to the State and Territorial Courts but is applicable 
only to the Federal Courts. On thi- one proposition the appellant 
relies to sustain the appeal. In support of this contention the 
case of Small v. Slocum, 37 So. E. 481, is cited, wherein the 
Supreme Court of Georgia passes upon the same question raised 
in these cases. In that case the lower court overruled an objec- 
tion to the admission of a lease in evidence on the ground that 
it had not been stamped as required by the United States in- 
ternal revenue law of 1898. In sustaining this ruling the 
Supreme Court said that the provision of the Act prescribing 
that an unstamped instrument “shall not be competent evidence 
in any court,” laid down a rule of evidence for the Federal 
Courts; that Congress had no power to make rules of evidence 
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for the State Courts and that it did not appear from this Act 
that it was the intention of Congress to go further on this line 
than to prohibit unstamped instruments from being admitted 
as evidence in the Federal Courts; that the Federal Courts de- 
rived all their powers from Federal laws and Congress had full 
and complete power to legislate respecting the procedure in such 
courts but that as the State Courts derived all of their authority 
from the State constitution and laws Congress could not prescribe 
rules of evidence for them. It must be admitted that this deci- 
sion is supported by the decided weight of authority. Carpenter 
v. Smelling, 97 Mass. 452; Green v. Holway, 101 id. 213, 
Griffin v. Ronny, 85 Conn. 239; Haight v. Grist, 6 N. C. 739; 
Knox v. Rossi, (Nev.) 48 L. R. A. 305; Casidy v. St. Germain, 
46 (R. I.) Atl. 35. 

It does not follow from this admission, however, that the ap- 
pellant’s contention is correct. Ilis theory entirely overlooks 
the difference in the relation that the states and their courts and 
the territories and their courts sustain to the Federal govern- 
ment. The state, being an independent sovereignty within its 
sphere, makes its own constitution and laws, creates its own 
courts and fixes their jurisdiction; while a territory, being a poli- 
tical dependency under the absolute control and dominion of 
Congress, its organic law is made by Congress and its courts and 
their jurisdiction and procedure is defined by the same power. 
First National Bank v. Yankton, 101 U. S. 129; Patterson v. 
Gile, 1 Colo. 200. 

In this last case the Supreme Court of Colorado, in passing 
on this question, said: “As a territory, we derive our political 
existence and every political right and privilege that we enjoy 
from the general government, and therefore we cannot deny 
the power of that government to legislate upon this subject in 
this way as did the Supreme Courts of Illinois and Massachu- 
setts.” * * * “We recognize the power of Congress to 
enact this law, and, according to the one hundred and sixty- 
third section of the act, we will require every instrument to be 
stamped according to the provisions of the act before it is used 
as evidence.” id. p. 204. 


39—D. 
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It follows that the contention of appellant cannot be sustained 
and that the District Magistrate did not err in holding that the 
U. S. Internal Revenue law of 1898, was in force in this Terri- 
tory at the time of the execution of said notes in rendering the 
judgment complained of. 

The evidence in the record is so meager that it would be 
difficult to pass upon the question of “fraudulent intent,” dis- 
cussed at some length in brief of appellee, and since this ques- 
tion was not raised or pressed by appellant we do not feel called 
upon to pass upon it at this time. 

The appeal in each case is dismissed. 

Achi & Johnson for appellant. 

Holmes & Stanley and Joseph H. Knight for appellee. 


TERRITORY OF HAWAII v. CHEONG JIM KONG. 
Exceptions rrom Circuit Court, Second Ci1rcurr. 
SUBMITTED January 8, 1903. Decipep Fresruary 20, 1903. 


FREAR, C.J., GALBRAITH AND Perry, JJ. 


The exceptions taken in this case to the verdict, to overruling motion 
for new trial and torefusal to give instruction, not presenting any 
prejudicial error, are overruled. 


OPINION OF THE COURT BY GALBRAITH, J. 


At the June, 1902, term of the Circuit Court of the Second 
Circuit, the defendant and six others were indicted on the charge 
of assault and battery on a public officer in the discharge and 
execution of his duty, under section 61, Penal Laws. All were 
acquitted by the jury except the defendant. He was found 
guilty and sentenced to one year’s imprisonment at hard labor. 
He comes to this Court by bill of exceptions. 

The offense was charged to have been committed on Sunday 
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the 29th day of December, 1901, at the Chinese camp on Kihei 
Plantation, Island of Maui. 

It appears from the evidence, a transcript of which is made a 
part of the record by the bill of exceptions, that Santos, the 
officer assaulted, was, about lunch time on Sunday, December 
29th, at the Chinese camp of the plantation and heard a noise 
in the Chinese dining room; that he immediately rushed in 
through the open door and saw, as he claimed, these Chinamen 
gambling with cards; that as soon as the Chinese saw him they 
began to scatter; that some jumped ont of the window and others 
escaped through the door; that he “grabbed” four of them and 
pulled them out of the house; that two of these were docile and 
made no resistance; that two, one of whom was the defendant, 
Jim Kong, resisted and succeeded in breaking away; that tho 
defendant called to his fellow countrymen to come and assist in 
rescuing the two held by the officer; that when some distance 
from the building over near the railroad the defendant and his 
associates threw stoncs at the officer and the defendant struck 
him with a elub and succeeded in rescuing the two Chinamen; 
that the disturbance developed into something of a riot but sub- 
sided on the arrival of assistance and later in the day the de- 
fendants were arrested and taken to Wailuku; that the officer 
was not seriously injured and had no warrant for the arrest of 
the defendants; that in attempting to make the arrest he did 
not declare that he was a peace officer but said that he arrested 
them for “gambling on Sunday;” that the assault and battery 
was committed some time after the attempted arrest. 

The court in its charge to the jury quoted the statute defining 
the offense of “assault and battery on a public officer” and also 
the definition of “assault” and of “assault and battery” and then 
gave a general instruction about the jury being the sole judges 
of the evidence and the weight and credit to be attached to it, 
etc. The defendant asked two instructions one of which was 
given and the other was not a correct statement of the law and 
was properly refused. While the charge of the court is not what 
it should have been the defects in it are not raised by the excep- 
tions and cannot be reviewed at this time. 
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There are a number of exceptions embodied in the bill but 
it will not be necessary to consider them seriatim since only two 
points were urged at argument and in brief by the defendant, 
(1) That the officer was not in the discharge of his official duty 
when assanited, (2) That the defendant did not know that San- 
tos was a public officer and had no intention of hindering or 
obstructing him in the discharge of his official duty. 

We asume that the jury found against the contention of 
the defendant on each of these points. The evidence is ainple 
to sustain such finding. Tt is possible, at the time of the attempt 
to make the arrest in the cating house, that the defendant did 
not know that Santos was a policeman, but want of such know- 
Jedge cannot be claimed for him at the time of the assanlt near 
the railroad track. Prior to that time he had escaped from the 
officer and had rallied his countrymen for the purpose of rescu- 
ing the two Chinamen from custody. The officer was sounding 
his police whistle, and calling for help, and the assault, ap- 
parently, was committed with the intent to obstruct and hinder 
the policeman in the discharge of his duty. No prejudicial error 
is presented by the bill of exceptions. 

The exeeptions are overruled. 

J. L. Coke and Kinney, MeClanahan & Bigelow for appel- 
lant. 

Jno. W. Cathcart, Deputy Attorney-General for Territory. 


JOHN D. PARIS v. J. A. MAGOON, Administrator of the 


estate of uA. Fernandez, deceased. 
Excerrioxs rrom Cmeurr Court, First Crrcorr. 
Sunmirrep Jancary 8, 1903. Decne Frrrvary 24, 1903. 
F rear, C.J., GALBRAITH AND Perry, JJ. 


A decree dismissing a bill for the specific performance of a contract is 
not a bar to a subsequent action for damages for a breach of the 
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contract, when it appears that the question of damages was not 
raised in the former suit and that the decree was not based on any 
ground that showed there was no right of action under the con- 
tract. 

An administrator may be liable in damages for a breach of contract 
occurring before the death of his decedent, even though the con- 
tract is of a nature personal to sich decedent. 


OPINION OF THE COURT BY FREAR, C.J. 


Of the many exceptions taken only those that have been 
argued will be considered, 

The first exception is to the overruling of the defendant’s 
plea of res adjudicata, This is an action for damage: against 
an administrator for a breach by his decedent of a contract for 
the sale of cattle and Jeases constituting a ranch. Tt is contended 
that there can be no recovery in this action for damage- because 
this matter was adjudicated in a former suit in equity for specific 
performance. It does not appear that there was any prayer for 
deinages or adjudication of the question of damages in that suit 
as a mode of relief cither incidental or alternative tu that of 
specifie performance. In that suit the Circuit Judge denied 
specifie performance of the portion of the contract relating to 
the cattle but granted it a» to the leases, but on appeal this Court 
reversed the decree, holding that there could be no specitie per- 
formance as to the cattle beeause the method of ascertaining the 
amount to be paid for them involved personal acts of the vendor 
and the vendor had died, and that there could be no specifie per- 
formance as to the leases because the contract was entire and 
the agreement as to the leases alone was a minor part of the 
contract. Paris v. Greig, 12 Iaw. 274. The contention seems 
to be that this matter of damages must be regarded as concluded 
by the deeree in that suit dismissing the bill, on the principle 
that a decision is decisive not only of everything that was liti- 
gated but also of everything that might have been litigated in 
the case. This question was gone into so fully in Maw. Com. 
& Sug. Co. v. Wailuku Sug. Co. ante, 50, that it will be un- 
necessary to consider it at length here. Suffice it to say that 
that principle applies to intermediate matters, whether litigated 
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or not, so far a» the ultimate matter decided is concerned and 
not cither to intermediate matters or to other ultimate matters 
not in fact litigated. If the bill in the former suit had been 
dismissed heean-e there was no contract or for any other reasou 
that showed that there was no right of action at all, or if the 
matter of damages as a question of alternative relief had been 
litigated and decided the case might be different. Even if 
damages had been prayed alternatively, but the court had de- 
clined to go into that question it would not be res adjudicata. 
That the mere dismissal of a bill for specifie performance, at 
least where as here it affirmatively appears that the question 
of damages was not raised at all, docs not bar an action for 
damages for a breach of the contract, seems to be generalls 
acknowledged. 1 Story, Eq. Juris. See. 769; 2 Van Fleet, 
Form. dj. 886; Pom., Contr., See. +75; Ballou v. Billings, 
186 Mas. 807; Værter v. Bacon, 89 Ind. 565; Smith v. Shep- 
herd, 36 Ta, 255: Renner r. Sharp, 23 N. J. Eq. 274; Beek r. 
Allison, 56 N. Y. 366. The ease of Stickney v. Goudy, 132 IN. 
213, relied on by the defendant, also supports this view. 

The next cxeeption was to the admission in evidence of the 
contract for the alleged breach of which the action was brought. 
The grounds urged in support of the objection to this evidence 
were stated in varions ways but in substance thev all amount to 
this, that the performance of the contract, particularly with 
reference to the ascertainment of the amount to be paid for the 
cattle, depended on the personal ect of the vendor and that, 
since he died before that amount was ascertained, there can be 
no right of action against his administrator, in other words, that 
the contract died with him. The answer to this is that the action 
is not brought for a breach that occurred after the vendor’s 
death, but for a breach alleged to have occurred before his 
death. See Paris e. Greig, supra, at page 283. The price for 
the eattle was to be ten dollars a head for all that were over one 
month old and that were strong and healthy. They were to be 
driven by the vendor and counted by both vendor and vendee. 
They were so driven and so counted to the number of 964 and 
then turned out. The vendor claimed that there were four 
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hundred more undriven. The vendee conceded that there were 
one hundred more, which he would pay for without a further 
drive, and offered to pay for the whole alleged four hundred 
more without a further drive if the vendor would guarantee that 
number. The vendor declined to guarantee that number or to 
make a further drive. The plaintiff in this action waived all 
damages as to cattle over the number, 964, actually driven and 
counted, 

The only remaining exception relied on was to the refusal to 
direct a verdict for the defendant because the plaintiff had not 
tendered to the vendor the expenses of a second drive. We are 
unable to perceive on what theory such a tender was required. 

The execptions are overruled. 

Kinney, Ballou & McClanahan for plaintiff. 

J. A. Magoon and J. Lightfoot for defendant. 


THE TERRITORY OF HAWAIIL r. WONG SHUI 
KING. 


Excertions From Circurr Court, Firsr Crecort. 


SUBMITTED Novemser 20, 1902. Decipep Marca 17, 1903. 


Frear, C.J., GALBRAITH AND Perry, JJ. 


On appeal from a conviction by a District Court of the offense of libel 
in the second degree, the defendent moved in the Circuit Court, 
before trial, for a discharge for the want of a sufficient complaint. 
The alleged libellous article was set out in the complaint with 
certain innuendoes. A part of the language of the article was 
admittedly libellous per se. Held, that the motion was properly 
denied, even assuming that the remainder of the language used 
was libellous only when read in tne light of extrinsic facts and that 
there were no sufficient averments of such extrinsic facts and no 
colloquia connecting the language with such facts, 
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The article named the person libelled by his proper name. Held, that 
the allegation in the complaint that the alleged libellous language 
was used of and concerning the complainant was a sufficient 
colloquium., 


ln a prosecution for libel under Chapter 22 of the Penal Laws it is not 
a ground for discharge that no witness other than the complainant 
testified that he undcrstood that the alleged libellous language was 
used of and concerning the complainant. That fact, if essential to 
be proved, may be found by tie jury from other evidence. 


Held, that in this case there was testimony of witnesses olher than the 
complainant aswell as other evidence sufficient to support a finding 
that the article in question was understood oy those who read it 
and who knew the complainant and the circumstances surround- 
ing him as referring to him. 


OPINION OF THE COURT BY PERRY, J. 


(Galbraith, J., dissenting.) 


In the District Court of Tfonolulu, the following charge was 
entered against the defendant and two others: 

“Poon Kwai Leung, of Honolulu, Island of Oahu, being duly 
sworn says: 

“That Wong Shui King, Sze To Yook and Won Kow, being 
persons of envious and evil and wicked mind, maliciously, 
wickedly and unlawfully contriving and intending to injure, 
oppress and vilify one Poon Kwai Leung, this affiant, and to 
bring him inte contempt, seandal, infamy and disgrace, on the 
28rd dav of September, in the year of our Lord, nineteen hun- 
dred and one, at HLonolulu, in the Island of Oahu, in the Terri- 
tory of Hawaii, did falsely and maliciously print and publish 
and cause and procure to be printed and published in a certain 
newspaper then and there printed and published in the Chinese 
language, called the Sun Chung Kwock Bo, a ecrtain false, sean- 
dalous, malicious and defamatory libel, containing divers false, 
scandalous, malicious and defamatory matters of and concerning 
the said Poon Kwai Leung, according to the tenor following: ” 
(Here is inserted a copy of the alleged libellous language in 
Chinese) “which being translated into the English language 
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were and are the same signification and meaning as the English 
words following: 

“At the present time men’s minds are not as they were in 
ancient times, But as a snake tries to devour an clephant it 
cannot compare with Poon Kwai Leung (meaning that said Poon 
Kwai Leung, this affiant, is not as honest as the men of ancient 
times and that said Poon Kwai Leung, this affiiant, is endeavor- 
mg to gorge himself and fill his, said Poon Kwai Leung’s, 
pockets with other people’. money in a dishonest, fraudulent 
and reprehensible manner). Why is this? I will now narrate 
about this person (meaning said Poon Kwai Leung, this affiant) 
~o that the numerous friends (meaning the Chinese people) and 
virtuous men can judge whether it is accordingly, or otherwise. 
This person (meaning Poon Kwai Leung, this affiant) has not 
been in Honolulu very long and depending on the support of 
Consul Yang (meaning Yang Wei Pin, Ilis Impcrial Chinese 
Majesty’s Consul at Honolulu) was nominated to attend to the 
claims of various friends in this city (meaning that the said 
Poon Kwai Leung, this affiant, had been appointed by said 
Yang Wei Pin, as such Consul, to prepare and attend to claims 
for losses sustained by Chinese residents of Honolulu, aforesaid, 
by reason of certain fires originated and started by and under the 
order and authority of the Board of Health, in suppressing the 
alleged bubonic plague, during the months of November and 
December, .A. D. 1899, and the months of January, February, 
March and April, A. D. 1900, before the Fire Claims Commis- 
sion of the Territory of Hawaii). This is just the same as 
THe has prepared a sword to slay people before he has ascended 
the throne,’ exactly as what was done by Mew Chin and Lau 
Ching Yin (meaning that Poon Kwai Leung, this affiant, had, 
previous to his appointment by the said Yang Wei Pin, Consul 
as aforesaid, intended and designed to swindle and defraud the 
claimants for losses sustained by reason of the fires originated 
ard started as aforesaid. 

“ ‘But as regards the cases which have been heard in the ncar 
past (meaning such claims for losses sustaincd by reason of the 
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fires originated and started as aforesaid which have been recently 
heard by said Fire Claims Commission) some of the various 
friends (meaning the Chinese people) may have heen in the 
country towns and some at Ewa, Waianae, Waialua and Koolau, 
and when thev heard of the hearing they strove to get tir-t for 
fear that they would be left behind and eame to the city to wait 
for the hearing. 

. “But unexpectedly he (meaning Poon Kwai Leung, this 
affiant) was only taking care to fill his Queaning Poon Iwai 
Leung’s, this affiant’s) pocket. Those (meaning such claimants) 
who gave him (caning Poon Kwai Leung, this affiant) money, 
were summoned to be heard very quickly and those (meaning 
such claimants) who had no money to give him (meaning Poon 
Kwai Leung, this affiant) were delayed for a long time, simply 
secking to waste their time (neaning to charge thereby and did 
charge thereby that Poon Kwai Leung, this affiant, was guilty 
of bribery and of accepting bribes to advance and expedite the 
hearing and consideration of causes before a court of record of 
the Territory of Hawaii.) 

“In my opinion Consul Yang (meaning said Yang Wei 
Pin) has fleshy eyes without eveballs (meaning that said Yang 
Wei Pin was sightless and blind and without judgment) to 
appoint this man (meaning Poon Kwai Leung, this affiant) to 
atterd to this matter (meaning the claims for losses aforesaid) 
and thus waste the time of all friends (meaning the Chinese 
people). 

“ ‘Besides he (meaning Poon Kwai Leung, this affiant) 
receives a salary of two hundred dollars per month. What 
ability has this man (meaning Poon Kwai Leung, this affiant) 
to receive such a salary? If vou inquire into this person’s (mean- 
ing Poon Kwai Leung’s, this affiant’s) ability there are in this 
city innumerable persons with such ability (meaning to charge 
thereby and did charge thereby that this affiant, Poon Kwai 
Leung, was incompetent and incapable of filling the position to 
which he had been appointed by said Yang Wei Pin). 

“ ‘But in attending to this matter if he (meaning Poon Kwei 
Leung, this affiant) acted honestly, the claimants would be satis- 
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fied if he (meaning Poon Kwai Leung, this affiant) received 
even a little more than two hundred dollars salary (meaning to 
charge thereby and did charge thereby that said Poon Kwai 
Leung, this affiant, was dishonest and fraudulent and had dis- 
honestly and fraudulently obtained a large sum of money from 
said claimants in addition to the salary which was paid to him by 
said Yang Wei Pin for his services). 

“As regards this man’s (meaning Poon Kwai Leung’, this 
affiant’s) conduct, 1 do not blame Wong, Fong and Ng for 
stating in their article published heretofore that he (meaning 
Poon Kwai Leung, this affiant) is one of those who have uneon- 
seientions hearts and one of a class that blackmails peoples by 
false representations. 

© I hope that fricnds (meaning the Chinese people) who have 
fire claims will be on the alert and bear in mind not to enter Jus 
(meaning Poon Kwai Leung’s, this affiant’s) trap. 

“*T purposely publish this for public information. 

“Dated this 2nd day of September, A. D. 1901. 

Yours truly, 
Wox Kow, Writer.’ 


“Which said falx, seandalous, malicious and defamatory libel 
the said Wong Shui King, Sze To Yook and Won Kow did 
then publish to the great damage, scandal and disgrace of the 
said Poon Kwai Leung, this affiant, contrary to the fcrm, force 
aud effect of the statute in such cases made and provided and 
against the peace and dignity of the people of the Territory of 
Hawi.” 


The defendant was convicted of the offense of libel in the 
second degree and sentenced. From the judgment of the Dis- 
trict Court an appeal was taken to the Circuit Court of the First 
Circuit. The jury also rendered a verdict of guilty of libel in 
the second degree. During the course of the proceedings had in 
the Circuit Court a number of exceptions were noted by the 
defendant and later incorporated into a bill, but of these four 
only are now relied upon. They are, (1) to the denial of a 
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motion to discharge for want of a sufficient complaint, which 
motion was presented before the trial, (2) to the denial of s 
motion, made at the close of the care for the pro-cention, “that 
non-suit be entered on the ground that there has been no proof 
of the innuendo laid in the complaint connecting the complain- 
ing witness with the publicatio complained of, (3) to the ver- 
dict, as being contrary to the law and the evidence and the 
waght of the evidence, and (4) to the overruling of a motion for 
a new trial based on the same alleged errors. In support of the 
motion to discharge it is argued that the language complained 
of, with but one exception is net libellons per se but becoincs 
libellous only when read in the light of extrinsic facts, that the 
charge contains neither averments of such extrinsic facts nor 
colloquia connecting the words used with such facts, and that 
the tunuendoes alone cannot add to the meaning of the language 
in question, Whatever the Jaw may be on this subject, —much 
of it would seem to have been settled in the case of Prov. Gort, 
v. Smith, 9 Iaw. 257- the fact remains that, as couceded by 
counsel for the defendant, a part of the language complained of 
(this is the exception just referred to) is in itself libellous, CAs 
regards this man’s conduct, I do not blame Wong, Fong and Ng 
for stating in their article pablished heretofore that he is one 
of these whe have uncon-cicntion~ hearts and ene of a class thet 
blackmails peoples by false representations.” These word. are 
unambiguous, There is no room for construction, Neither 
avennents of extrinsic facts vor colloquia are needed to mahe 
their meaning plain. They are within the statutory definition of 
a libel (Section 290, Penal Laws), for they are such as, if fal-e, 
direcily tend to injure the fame, reputation and good name of 
another person and to bring him inte disgrace, abhorence, 
odin, cortempt or ridicule, or to eause him to be excluded from 
society.” 

It is further contended with reference to the last quoted por- 
tion of the article that the charge contains no averment or 
colloquium showing that the words apply to the Poon Kwai 
Leung who is the complainant, and al-o that it does not appear 
from the article itself whether “this man” who is said to be “one 
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‘of a class that blackmails” refers to the Poon Kwai Leung there- 
in mentioned or to “Consul Yang.” ‘Taking this last contention 
first and assuming (the view mo~t favorable for the defendant) 
that this question of construction was one to be finally deter- 
mined by the jury, we can simply say that the words “this man” 
as used in the article are at least capable of the construction that 
they refer to Poon Kwai Leung and not to Consul Yang. As to 
the other, the charge docs, in our opinion, sufficiently set forth 
that the complainant is the one of whom the alleged libellous 
words were used. See Miller v. Parish, 8 Piek. 383, 335; 
Hanson v. Globe Newspaper Co., 159 Mass. 293, 296. The 
complaint is in part as follows: “Poon Kwai Leung, of Iono- 
lulu, Island of Oahu, * * * says: that Wong Shui King 

* * * maliciously * * intending to injure, op- 
press and vilify one Poon Kwai Leung, this affiant, and to bring’ 
him into contempt, * * * did maliciously print and pub- 
lish * * * a certain false * * * libel, containing 
divers false, scandalous, malicious and defamatory matters of 
and concerning the said Poon Kwai Leung, according to the 
tenor following: “ * * which said * * * libel the 
said * * * did then publi-h to the great damage, scandal 
and disgrace of the said Poon Kwai Leung, this affiant.” The 
colloquium is in the technical phrase often employed, “of and 
concerning.” The allegation is of the fact; the evidence sup- 
porting the allegation need not be recited in the complaint. 

The technical objection to the motion for non-suit, that such 
a motion cannot properly be made in a criminal case, need not 
be passed upon. What has been said on the first point concern- 
ing averments and colloquia to show the libellous meaning of 
those portions of the article which might otherwise be deemed 
ambiguous or not libellous on their face, applies equally to this 
branch of the case. The only other points made by counsel 
are that no evidence was adduced tending to show that any 
person other than the complainant read the alleged libellous 
language and understood it to refer to the complainant and that 
the evidence adduced was insufficient to support a finding that 
the language was used of and concerning the plaintiff. 
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There was ample evidence tending to show that at the date 
in question the newspaper “Sun Chung Kwock Bo” was one of 
general cireulaticn in Honolulu and on the other islands and 
that in its regular issue of that date the article complained of 
appeared. 

The complainant testified that he was the Poon Kwai Leung 
referred to in the article. Ie also gave testimony tending to 
show that at the date of the publication he was interpreter and 
translator for the Chinese Consul in Honolulu, that prior te that 
time he had been appointed “to take charge of the Chinese Fire 
Claims,” that about 2668 of said claims had been presented to 
him, that for about 26 days he had been engaged in preparing 
such claims for the claimants, and that his salary for a part of 
the time was $200 a month. The portion of the article trans- 
lated in the complaint as meaning “the claims” (of various 
friends) was testified to by some of the witnesses for the prose- 
cution as meaning “the fire claims.” We think that there was 
sufficient evidence to support the finding of the jury that the 
Poon Kwai Leung referred to in the article was the com- 
plainant. 

Tt is immaterial that those who did not know the plaintiff 
did not understand that the libel refcrred to him. Whether or 
not those who did know him, his ocenpation and other cireum- 
stances surrounding him and who read the article, would so 
understand it, is a question of fact to be determined by the jury, 
but for its determination the direct testimony of those who read 
it is not essential. Other evidence may suffice for the purpose. 
Where, as in this ease, the person libelled is referred to by his 
proper name and his occupation and salary are stated, and evi- 
dence is given by the complainant of facts tending to show 
that such description applies to him, a finding by the jury that 
the article did refer to him and that it would naturally be 
so understood by those who knew him, can not be set aside as 
being contrary to the evidence. In such a case, the elements of 
the statutory offense that the words must be such as “directly 
tend to injure” the complainant’s fame and good name “and 
to bring him inte contempt” and that the publishing of a libel 
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is the maliciously putting of it into circulation “and thereby in 
fact making it known to others,” are sufficiently proven. 

Moreover, can it be correctly said that no witness other than 
the complainant testified that he had read the article and that 
he understood it to refer to the complainant? Choo Ho, tue 
editor of a Chinese newspaper, after te-tifving that he had 
received, as usual, a copy of defendant's paper of September 23, 
1901, in exchange, was asked: “Now wa~ there any aricle in 
this issue that vou saw at that time, about Poon Kwai Leung?” 
to which he answered, “Yes, Sir.” Ile then proceeded tu trans- 
late the article in question, and after concluding was asked by 
counsel for defendant, “Is what is said in that article true?” 
aA. “Yes, Sir.’ Q., on re-direct: “Did vou mean to te-tify 
that the article about Poon Kwai Lenng was pme?“ AL “Yes, 
Sir.” Q. “Are the matters and statements in that paper true?” 
A. “No.” Yet Kai, editor of a Chinese newspaper, was thus 
examined: Q. “Do vou get copies” (ot the Sun Chung Kwoek 
Bo) “in exchange for that of your paper!” A. “Yes, Sir.” Q. 
“On Sept. 23, 1901, did you get copies of that?” A. “Yes, Sir. 
I have kept that.” Q. “Do vou remember if there wa~ any 
article in the paper about Poon Kwai Leung?” A. “Yes. Sir.” 
Lin Chin Chow, another witness for the proscention, answered 
in the affirmative the question, “Do you remember seeing in it” 
(the Sun Chung Kwock Bo of Sept. 23, 1901) “an article about 
Poon Kwai Leung?” 

The foregcing testimony, while capable of the construction 
that the witnesses understood by the words Poon Kwa! Leung 
simply the Poon Kwai Leung mentioned in the article irres- 
pective of any thought as to the particular individual intended, 
is nevertheless, in view particularly of the fact that the com- 
plainant was present at the trial, also capable of the construction 
that in the use of that name, in the questions put, reference was 
being made to the Poon Kwai Leung who wa> present in conrt 
and that the witnesses so understood the questions and answered 
accordingly. The interpretation of testimony is under such cir- 
cumstances a matter to be passed upon by the jury, and if in this 
case the jury understood the witnesses named as testifying that 
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in the issue of the paper in question they had read an article 
relating to Poon Kwai Leung, the complainant, and that article 
was subsequently ideutiticd as the one complained of, we cannot 
say that the jury erred, 

The motion for a new trial presents no other questions which 
are relied upon. 

The exceptions are overruled. 

W., Austin Whiting and Andrews & Andrade assisting the 
prosecution. 

Kinney, Ballou & McClanahan for defendant. 


DISSENTING OPINION OF GALBRAITH, J. 


In the consideration of this case I have not been able to 
close my eves to the fact, so patent on the record, that the prose- 
cution primarily grew ont of and is pressed by a feud between 
two rival Chinese Societies, I am not willing to dignify “the 
English as she is wrote” by American Chinese by holding that 
the publication of the ambiguous, evmbolical and ungrammatical 
nonsense set out in the complaint constitutes a erime under the 
laws of this Territory and to affirm a sentence of thirty days at 
hard labor again-t the defendant for publishing the same. 

The record bri-tles with evidence pointing to the conclusion 
that the strong arm of the criminal law was not invoked in this 
instance to redress a wrong against society, to restrain the enemy 
of private morals or private virtue, but to humiliate, harass and 
oppress a personal enemy. Under such circumstances, it seems 
to me, that an appellate court, at least, should scrutinize the 
record with extreme care, and ought to resolve every reasonable 
doubt in favor of the liberty of the subject. 

The alleged libel was written by a room boy at a local hotel 
and given to his friend, the defendant, who is manager of a 
Chinese newspaper, the organ of the Bow Wong.Socicty. The 
article was published in Chinese characters at advertising rates. 
The prosecuting witness is a member of the Consul’s party. 

To constitute the offense of criminal libel under the statute 
of this Territory the publication in writing, print or character, 
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etc., must, if false, “directly tend to injure the fame, reputation 
and good name of another person, and to bring him into dis- 
grace, abhorence, odium, hatred, contempt or ridicule, or to 
cause him to be excluded from society.” Before the thing writ- 
ten or printed and published can: “directly tend to injure the 
fame,” etc., of any person it must convey a definite meaning 
and be capable of being understood by those versed in the writ- 
ing, signs or characters in which it is given. It is scarcely neces- 
sary to cite authorities to establish the propostoin that if the 
writing, sign or character in which the alleged libellous matter 
cannot be predicated upon it. It must speak in one language 
and convey one and the same idea to the initiated in the language 
employed. 

ployed. 

Applying this test to the publication in question the charge 
of criminal libel cannot be sustained. The Chinese characters 
used in the publication did not have a definite and understood 
meaning even to experts in the language. Five witnesses for 
the prosecution testified that they were competent Chinese and 
English scholars and could correctly translate from Chinese into 
English and no two of these translations are the same. Four 
of these witnesses translated the heading of the publication and 
each makes it read different from the other. See Yet Kai says 
that it should be translated, “Things are not just.” Lin Chin 
Chow says: “Seeing things not fair.” Li Cheung (the official 
court interpreter) says “Taking part of the injured.” While 
Poon Quai Leong, the prosecuting witness, says, “Seeing mat- 
ters are not just.” The translations of the body of the article is 
given by five witnesses and no two of them give the same trans- 
lation or exactly agree with that given in the complaint. This 
difference is clearly illustrated in the several translations of the 
only part of the publication that is alleged to be libellous per se. 
Cho Ho, the first witness who qualifies as an expert translator, 
gives it as follows: 

“I do not blame them for having argument with him and 
stating he does his work dishonestly and accusing people of cer- 
tain things. I do not blame Wong for having argued about this 
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matter stating that he has no mercy or pity, man without con- 
science,” 

The second witness Sce Yet Kai gives it thus: 

“Three men by the name of Wong, Fong and Ng publishes 
in the paper some time ago that he has no conscience to force 
people by misrepresentation. The thing was not so and the man 
was forced to say it was so, and so this Wong, Kwong and Ng 
has known him before, and I hope that all friends will look out 
for to enter his trap, so T tell vou all about this.” 

While Liu Chin Chow, swears that it should be translated 
thus: 

“In regard to this man’s conduct I do not blame Wong, Fong 
and Ng in writing argument, stating that he is one of those who 
have no conscience and one of those who extorts by force, and 
falsely accuses people. That is can be seen that Wong, Fong 
and Ng had experience to forsee this. I hope friends who had 
claims be careful and keep this in mind and not to enter his 
trap.” 

‘The fourth witness Li Cheung translates it in this way: 

“In regard to this man’s character I do not blame Wong, Fony 
and Ng fer stating in their article heretofore that he is one of 
those, who has no conscientious heart and of the heart who 
blackmail.” 

«And the proseeuting witness makes it read in English thus: 

“But as regards this man’s character or conduct I do not 
blame Wong, Fong and Ng for stating in their written article 
that he is one of those who has unconscientious hearts and one of 
those who blackinails people by false representations. Frein this 
it can be seen that brothers Wong, Fong and Ng can clearly 
forsee this. I hope that friends who have claims will bear in 
mind and be on the alert not to enter his trap.” 

Not one of these several translations agree~ in every particu- 
lar with that set out in the complaint and each one varies more 
or less from the others. From these facts the conclusion is 
inevitable that to each of the witnesses who read the publication 
it spoke a different story. How can any court find, as a matter 
of law, that characters capable of so many different translations 
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and whose meaning is so uncertain can be the subject of crim- 
inal libel? I do not believe that any court ought so to find, 

If the Circuit Judge overruled the motion for non-suit made 
at the close of the prosecution’s evidence on the ground that 
that was not a proper motion in a criminal case, I am inclined to 
agree with him and concur with the majority in overrulng the 
exception taken thereto. However, the exception to the over- 
ruling the motion for a new trial ought to be sustained, the ver- 
dict set aside and the defendant discharged. 


J. HAYASHI, Plaintiff, v. F. IWATA, doing business under 
the name of Kibi Shoten, Defendant, and THE 
PHOENIX INSURANCE COMPANY OF BROOK- 
LYN, NEW YORK, Garnishee. 


Excrprions rrom Circorr Court, First Crrcurr. 
Sussirrep Novemper 25, 1902, Decipep Marcu 17, 1903. 


Frear, C.J., GALBRAITH AND Perry, JJ. 


A copy of a summons that does not have the impress of the seal or 
the signature of the clerk of the court, when issued from a cowt 
of record and delivered to a garnishee, is defective in substance, 

Such defect cannot be corrected by amendment. 


OPINION OF THE COURT BY GALBRAITH, J. 


The single exception presented by the plaintiff was to the 
ruling of the Circuit Judge sustaining the motion of the defen- 
dant to set aside the service attempted to be made on the gar- 
nishee, 

The plaintiff commenced an action in assumpsit in the Circuit 
Court against the defendant, F. Iwata, doing business as Kibi 
Shoten, and the Phoenix Insurance Company, of Brooklyn, New 
York, as garnishee. It appears that summons was regularly 
issued and served on the defendant and an attempt was made to 
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serve the local agent of the garnishee. The return of the sheriff 
as to this service is as follows: “Served the within summons ou 
The Phoenix Insurnce Company of Brooklyn, New York, there- 
in named as garnishee, through C. J. IFutchins, its agent, by 
leaving with him a true and attested copy thereof, at Honolulu, 
Island of Oahu, Territory of Hawaii, this 14th day of October, 
A. D. 1902, at 3:25 o’elock p. m. A. M. Brown, High Sheriff.” 

The garnishee appeared specially and presented a motion to 
set aside the service attempted to be made upon it on the ground 
that the certified copy of tne summons left with its agent did not 
bear the impress of the seal of the court or the signature of the 
clerk. This motion was supported by the affidavit of C. J. 
Hutchins averring that he was the agent of the said Phoenix 
Insurance Company and the only person in this Territory author- 
ized to receive service for it and that A. M. Brown, High 
Sheriff, had delivered to affiant “as and for a certified copy of 
said pretended original garnishment summons a certain paper, 
which is hereto attached and marked ‘Exhibit C’ and that no 
other or further service was made upon said garnishee in said 
eause.” “Exhibit A,” attached to the affidavit bore neither an 
impress of the seal of the court nor the clerk’s signature. 

Under the law in this Territory a summons from a court of 
record, such as the Circuit Court, must be issued by the clerk, 
“under the seal of the court,” ete. Section 1217, Civil Laws, 
Section 1102, ©. L., relative to the service of sum- 
mons as amended by Act 5, Laws of 1898, reads: 
“ Every summons issued under the seal of a cour, 
of record shall be served by the high sheriff, or his 
deputy, or a sheriff or deputy sheriff, upon the defendant, by the 
delivery to him of a certified copy thereof, * * * * * or 
in case the defendant cannot be found, by leaving such certified 
copy with some agent or person transacting the business of the 
defendant, or at the defendant’s last place of residence.” 

The provision relating to garnishment is in part as follows: 
“Whenever the goods or effects of a debtor are concealed in the 
hands of his attorney, agent, factor or trustee, so that they can- 
not be found to be attached or levied upon, or when debts are 
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due from any person to a debtor, any creditor may bring his 
action against such debtor, and in his petition for process may 
request the court to insert therein a direction to the officer 
serving the same, to leave a true and attested copy thereof with 
such attorney, agent, ete. * * * and to summons such 
attorney, agent, ete. * * * to appear personally upon the 
day or term mentioned and appointed in said process for hearing 
the said cause, and then and there on oath to disclose whether he 
has, or at the time said copy was served, had any of the goods 
and effects of the defendant in his hands,” ete. * * * Sec- 
tion 1710, Civil Laws. 

The summons left with the garnishee’s agent was endorsed 
under the printed words, “Garnishee Summons,” “Issued at 3:10 
o’clock p. m., October 15th, 1902. J. A. Thompson, Clerk,” and 
across its face was the following: certificate, “I hereby certify 
the within summons and annexed complaint to be true copies of 
the originals on tile in said court, A. M. Brown, High Sheritf.” 

It is contended for the plaintiff (1) that the service of sum- 
mons on the garnishee was sufficient; (2) that even, if it were not 
sufficient, it was not void but voidable merely and that leave to 
amend should have been allowed. 

In support of the first point it is argued that the object and 
purpose of a summons is to inform the person to whom it is 
delivered of the commencement of an action, by whom, its nature 
and the time and place he is required to appear and answer 
or plead and that the signature of the clerk under the endorse- 
nent on the summons shows by whom the same was issued and 
that this summons left with the garnishee fulfilled all of these 
requirements and was good and sufficient. This argument is nut 
sound for the sufficient reason that the copy of the summons 
served on the garnishee did not have two things that the s:atute 
says it should have had, i. e., the impress of the seal of the 
court and the signature of the clerk. 

The only further question is, were those defects of form 
merely rendering the summons voidable and subject to amend- 
ment on request or were they of substance rendering the sum- 
mons absolutely void and the service of no force and effect. 


630 MARCH, 1903. 


The claim of right to amend the summons is not based upon 
our statutes of amendments but upon the broad proposition of 
the general and inherent power of a court over its process. Nor 
is it contended that if the omissions are of the substance they are 
subject to amendment. 

The case of Miller v. Ziegler, 44 W. Va. 484; (also 67 Am. 
St. Repts. 777) is cited as a controlling authority in favor of 
plaintiff’s contention. An examination of that case discluses 
that it was a suit in equity wherein an attachment had issued. A 
moton to quash the writ was made on the ground that lhe 
writ had not been signed by the clerk when it was delivered to 
the sheriff for execution. It appears that the writ had been 
signed when the motion was made. The court discusses the 
case on the supposition that the writ had not been signed by the 
clerk and holds that this was an inadventure or clerical error that 
did not render the writ void but voidable and that the court below 
should have permitted an amendment under its general and 
inherent power to control its process. If there was any statute 
in West Virginia defining the requisite of process no reference 
is made to it nor is ther an intmation that the suit being in equity 
the court would be more liberal in allowing amendments than 
a court of law should be. That case is easily distinguishable from 
the one at bar. That was an attachment suit, this is a garnish- 
ment proceeding and a third party is sought to be brought into 
court by the process—that was a svit in equity and this is an 
action at law wherein the plaintiff is attempting to follow a stat- 
utory proceeding without complying with the terms of the 
statute. In anv event the reasoning of that decision does not 
appeal to me with such force that I am willing to follow it as 
a controlling authority. 

In the State of Towa the statute (Sec. 3804, McClain’s Code) 
provides that “actions in a court of record shall be commenced 
by serving the defendant with a notice signed by the plaintiff 
or his attorneys” and this notice seems to take the place of 
summons in this jurisdiction. The Supreme Court there held, 
in a case where the service was made by delivery of a copy of the 
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notice without the signature of the plantiff or of his attorney, 
that the court acquired no jurisdiction of the defendant. The 
court says in part: “It seems clear to us that, unless the copies 
show that the original was authenticated by the signature of the 
plaintiff or his attorneys the defendants were not bound to recog- 
nize it as a legal notice. They knew the notice only as shown 
by the copy, and surely, had the original been as these copics 
represented it to be, without signature, the court would have 
refused a default and judgment. Because of this omission it 
seems to us that it is clearly a case of no service.” Hottt v. 
Skinner, 99 Towa, 360, 365, 366. 

Tn applying the same rule the Supreme Court of Texas said: 
“A defendant may know that a suit has been brought against 
him, vet he is not bound to take action until he has been duly 
served with a process. He may justly conclude that the court 
will see that he has been duly cited before acting and hence is not 
presumed to know of a judgment that has been renderd against 
him without jurisdiction. .\ proceeding under a writ of garnish- 
ment is no exception to the rule. On the cortrary the garnishee 
cannot accept service or voluntarily answer so as to affect the 
rights of the defendant in the original suit or judgment or that 
of his creditors. The writ of garnishment takes effect so as to 
fix a prior claim upon the fund which is sought to be reached 
only by the service of the writ in the manner provided by law. 
Until this is done the garnishee can not be in any manner affected 
by the suit.” Harrell v. The Mexico Cattle Co., 73 Tex. 612, 
616. 

If the attempt to serve the garnishee was not simply defective 
but was no service at all then it follows as a matter of course 
that there could be no amendment for in the latter event to allow 
an amendment would be to permit the substitution of service 
where none had been made. “This power of amendment,” said 
Judge Choate, in Brown v. Pond, 5 Fed. Rep. “can only be 
exercised in cases where the court has acquired jurisdiction over 
the defendant, or he has submitted himself to the jurisdiction.” 
In other words it is power to amend a defect in process. There’ 
must first be a process to be amended. United States v. Turner, 
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50 Fed. 734, 735. “The summons must be signed by the clerk. 
His signature is a matter of substance. It is a fundamental part 
of the summons. Without it there is no summons.” Sherman 
v. Huot, 52 Pac. 558, 559. See also Russell r. Craig, 10 Colo. 
Appl. 428; Dwight v. Merritt, 4 Fed. 614; U. S. v. Rose, 14 
Fed. 61. 

The only way the court could have acquired jurisdiction over 
the garnishee and the property in his hands, if any, was by 
service of process in the manner prescribed by our statute. This 
was not done. The attempted service was defective in substance 
and was no service and the court had no power to permit an 
amendment of the defect. 

The exception is overruled. 

W. Austin Whiting and C. F. Clemons for plaintiff. 

Humphreys, Thompson & Watson for garnishee. 


CONCURRING OPINION BY FREAR, C.J. 


As I understand it, the motion to sct aside the service on the 
garniskee was based only on the want of a copy of the signa- 
turo of the clerk and not on the want of a copy of the seal, but 
the latter will have to be considered to some extent in disposing 
of the former question. Also there was no exception to the re- 
fusal to allow an amendment. It does not even appear except 
perhaps by inference that a motion to amend was made. 

The law on this subject is in a very unsatisfactory state. Many 
nice distinctions are made and decisions can be found on cach 
side of almost every phase of the subject. In gencral it may bo 
said that the law is more strict in the case of original process 
(such as that now in question) than in the case of mesne process, 
and in the case of summons to a garnishee, as here, than in the 
case of a summons to a defendant, and in a case where the ques- 
tion is raised at the outset, as here, than where it is not raised 
until after judgment. Some courts have gone so far as to hold 
that the want of a seal alone in a summons to a defendant may 
be taken advantage of even after judgment, and upon collateral 
attack, as in Choate v. Spencer, 13 Mont. 127, based on Ins. 
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Co. v. Halleck, 6 Wall. 556. The author of a note on that case, 
in 40 Am. St. Rep. 431, says that this is a decision that, by 
sacrificing substance to form, “cannot ‘but make the judicious 
grieve,” and contends that the decision in the 6th of Wall. did 
not go quite so far, but he seems to concede on the same page 
that if the objection were taken on motion or plea or even ou 
appeal, the defect could not be cured by amendment. 

Undoubtedly the prevailing rule formerly was, and perhaps 
still is, in the absence of statute, that the omission of either the 
seal or the signature, rendered the service void. The better 
opinion at the present time, however, seems to be that if either is 
present the writ may be amended or at least ought to be amend- 
able as to the other. Dwight e. Merritt, Fed. Rep. 614; Wolf v. 
Cook, 40 Fed. Rep. 432. The object of the signature and seal 
is to show that the summons issued from the court, and the pres- 
ence of one is sufficient to furnish something to amend and 
amend by, as it is said. And yet it must be conceded that in 
most instances where such amendments have been allowed, it has 
been by express statutory authority. There is no such express 
authority herc. Section 1260 of the Civil Laws, does not relate 
to amendments of process. It should be amended so as to apply 
to more than the pleadings. But it is at least doubtful whether 
if so amended it would permit an amendment when both seal 
and signature are absent. The cases do not seem to go so far 
under such statutes clsewhere. It is true the court has power in 
the absence of statute to amend process, but not to the same ex- 
tent as under the statutes. 

The questions of importance seem to be whether there is suf- 
ficient on the copy served on the garnishee to show that the 
original summons issued from the court and whether the strict- 
ness of the law as to originals should he relaxed as to copies suf- 
ficiently to permit an amendment. as to both seal and signature. 

In Dicight v. Merritt, supra, and Peaslee v. Haberstro, 15 
Blatchf. 472 (19 Fed. Cas. No. 10,884) it was held that the or- 
iginal could not be amended when both signature and seal were 
lacking. The same has been held where, as here, a copy alone 
was served. If a copy alone is served, the case is the same as if 
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the original had no seal or signature. For the copy alone is 
relied on to bring the party into court and he is justified in as- 
suming that the original is like the copy. J/oitt v. Skinner 99 
Ia. 360. In Laidley r. Bright, 17 W. Va. 779, referred to in a 
note in 20 Enc. cf Pl. & Pr. 1119, a joint judgment against 
several defendants seems to have been reversed because the copy 
of the writ served on some of the defendants was not signed by 
the clerk, but in Cochran v. Davis, 20 Ga. 581, referred to in 
the same note, a motion to dismiss based on a similar ground 
appears to have been denied. It does rot appear in either of 
those cases whether there was a seal, and there may have been 
other features in those cases material to the question. In Aelly 
vt. Mason, 4 Ind. 618, the court held that the seal need not be 
copied, but apparently the signature had been copied. In 
Lee v. Clark, 53 Minn. 315, in which the signeture of the at- 
tornevs was not copied, as required by the statute, the names 
of the attorneys indorsed on the summons and signed to the com- 
plaint attached to the summons, were copied, the question was 
not raised until after judgment, and the court said that the 
proper course would have been to have moved to set aside the 
service. In Martin v. Lindstrom, 75 N. W. (Minn.) 1038, the 
original, properly signed, was read to the defendant, in addition 
to handing him a copy without the signature. In Collins t. 
Merriam, 31 Vt. 622, there was mercly a dictum that the omis- 
sion to copy the signature of a justice of the peace would not 
defeat the effect of the service as a notice, but so far as appeared, 
as held by the court, such signature had been copied; and see 
Andrus v. Carroll, 35 Vt. 102, holding the writ void where 
the magistrate’s name did not appear on the original. Miller v. 
Ziegler, 44 W. Va. 484 (67 Am. St. Rep. 777), which is much 
relied on by the plaintiff, related to the original, not to a copy. 
In that case it was held that the writ was amendable in respect 
of the signature. It does not appear that the seal also was 
wanting, and, to judge from the authorities cited and the lan- 
guage used, the court apparently did not intend to decide that 
both the seal and the ~ignature could be supplied by amendment. 

But it appears that the following indor-ement on the suminons 
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was copied on the copy: “Issued at 3:10 o’clock P. M., October 
14, 1902. J. A. Thompson, Clerk.” ‘Was this sufficient? This 
indorsement was not required by law. It was a separate act 
from signing the writ and was for a different purpose. It waa 
not intended to authenticate the writ. It was no more than a 
statement that the writ, such as it was, that is, unsigned and un- 
sealed, had issued. A clerk’s certificate that an invalid writ had 
issued would not validate it. In Andrus v. Carroll, supra, 
the magistrate omitted to sign the writ, but signed the minute 
of recognizance on the same papef just below the space left for 
the signature to the writ. The court held that this was a sep- 
arate and distinct act and that the defect was fatal, althovgh no 
opinion was expressed as to whether it was curable by amend- 
ment, as there was no exception to a refusal to allow an amend- 
ment—which is the case here. In Lindsay v. Kearney County, 
56 Kans. 630 (44 Pac. 603), the summons was not signed, but 
there was an indorsement on the back signed by the clerk stating 
the amount for which judgment would be taken in case of a 
default. The court held that the summons was void, on the 
theory that the signing of the indorsement was a separate act and 
not required by law. In Baker v. Swift, 87 Ala. 330 (6 So. 
153), however, the signing of an indorsement was held suf- 
ficient, but in that case the indorsement was of a writ of seizure, 
which was required by law, and this was signed officially, and the 
property was actually seized, and no objection was made, and 
the court remarked that that case was distinguishable in several 
particulars from that of Harrison +. Holley, 46 Ala. 84, in 
which summons was held void because unsigned. 

Accordingly, I must hold, though with great reluctance, that 
the service was insufficient and that the exception should be 
overruled. 


DISSENTING OPINION OF PERRY, J. 


The object of the service upon the garinshee required by our 
statute is to give him notice of the institution and nature of the 
action, and of the court, time and place at which it is returnable. 
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In my opinion, the service made in this case was sufficient to ac- 
complish this purpose. The original summons was duly signed 
and sealed and was of full force and effect. The copy was per- 
fect in every respect save only as to the lack of a copy of the 
signature and the seal. That it gave the garnishee notice of the 
nature of the action and of the court, time and place at which 
it was returnable is clear and unquestioned; and, while the space 
for the clerk’s signature was blank and the seal likewise was not 
copied, the endorsement on the back, made by the clerk who is 
authorized by the statute to issue such process, disclosed that 
process had been issued and wss, I think, sufficient notice to the 
garnishee that the original bore the necessary signature, and 
that the omission to insert the copy of the signature was a mere 
clerical oversight. The absence of a copy of the seal is not relied 
upon by the garnishee and is, indeed, clearly immaterial. Even 
if the original summons itself had not borne the seal, that alone 
would not have renderd the service void. 

I regard the point made for the garnishee as a technicality 
which ought not to be upheld. The object of the statute was sub- 
stantally accomplished. 

The exception to the order declaring the service void and set- 
ting it aside, should be sustained. 


W. H. GREENWELL v. FRANK GOUVEIA. 
APPEAL FROM District Court, Nortu Kona, Hawan. 
SUBMITTED Frsrvary 23, 1908. Decipep Marcu 17, 1903. 
Frear, C.J., GALBRAITH AND Perry, JJ. 

In replevin tbe plaintiff is not entitled to judgment merely because 
the evidence for the defendant shows that the title to the pro- 
perty is in the defendant’s son and not in the defendant. The 


plaintiff must recover, if at all, on the strength of his own title 
and not on the weakness of that of his adversary. 
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OPINION OF THE COURT BY PERRY, J. 


Replevin of a heifer alleged to be of the value of $25.00, The 
defendant filed a plea or auswer in words as follows: “And now 
comes Frank Gouveia, the defendant herein, and says he is in 
possession of the heifer named in the within declaration as of 
his own property; that said heifer is not the property of the 
plaintiff herein.” At the trial the plaintiff presented all the evi- 
dence which he wished to present and rested. For the defense, 
the defendant and his son gave testimony and a third witness 
was called and sworn, but neither this last witness nor two 
others whom the defendant offered to examine were permitted to 
testify, the Magistrate granting a motion by plaintiff for judg- 
ment on the ground that “the special plea of ownership made 
in defendant’s answer was disproved by defendant’s own testi- 
mony.” In this there was error. That the ownership of the 
animal was in the defendant’s son, as testified to by the latter, 
would not necessarily preclude a judgment for the defendant nor 
require one for the plaintiff. The defendant, if permitted, may 
have proceeded to show either that the animal, although the 
property of his son, was lawfully in his, the defendant’s, posses- 
sion or that the plaintiff was not its owner and not entitled to its 
possession. The plaintiff could recover, if at all, only on the 
strength of his own title and not on any weakness in that of the 
defendant. Nor was there anything in the form of defendant’s 
plea or answer to require judgment for plaintiff at that stage of 
the trial. The material portion of the answer was the averment 
that the heifer was not the property of the plaintiff and the de- 
fendant was entitled to present, in support of that averment, the 
evidence of the three witnesses already referred to. 

We may add, with reference to another of the points of law 
raised by the appeal, that the District Court had authority to 
permit the production of the animal at. some convenient place 
and there to personally examine the ear-mark in order the better 
to determine the disputed question of ownership. 


The appeal is sustained, the judgment set aside, and the case 
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remanded to the District Court with instructions to proceed with 
the trial and for such further proceedings as may be proper. 
Holmes & Stanley for plaintiff. 
Smith & Lewis and L. J. Warren for defendant. 


JOHN D. PARIS v. J. A. MAGOON, Administrator of the 
Estate of Antone Fernandez, Deceased. 


Motion ror REHEARING. 
Susmirrep Fesrvary 26, 1903. Decipep Marcu 17, 1903. 


Frear, C.J., GALBRAITH AnD Perry, JJ. 


A hearing, requested on the ground that the court overlooked a mate- 
rial point duly presented, is denied. 


OPINION OF THE COURT BY FREAR, C.J. 


This motion for a rehearing is based on the ground that the 
court overlooked in its opinion, ante, p. 613, a point duly argued 
and submitted. The point is that Fernandez was not obliged to 
make a further drive at all after the cattle driven the first time 
had been turned out with Paris’ consent, as it is contended. This 
point, it is urged, is the one vital point in the case. But in de- 
fendant’s eighteen page brief it was not even mentioned and 
according to the best of our recollection it was not mentioned at 
the lengthy oral argument. The point was raised by the ex- 
ceptions but so were a great many other points that were not 
argued. The court cannot go through numerous exceptions and 
decide upon them all when apparently they have been aban- 
doned by counsel. It is true that the statement of facts in the 
brief and perhaps at the argument included facts upon which 
the point of law might be based but the court is not bound to 
raise for itself and decide all points that the facts might suggest 
when counsel ignore them. The two points chiefly relied on were 
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those of res adjudicata and that the contract died with Fer- 
nandez. A third point was briefly touched on, that a further 
drive could not be required by Paris unless he first tendered the 
expenses. All these points were considered and decided in the 
former opinion. The point now relied on was not duly called 
to the attention of the court. 

The motion is denied. 

Kinney, Ballou & McClanahan for plaintiff. 

J. A. Magoon and J. Lightfoot for defendant. 


IN RE TAXES, HENRY MAY & CO., LIMITED. 
APPEAL FROM Tax Apreat Court, Firsr Taxation Division. 
Supmirrep Frsruary 24, 1903. Dromen Marcu 20, 1903, 


Frear, C.J., GALBRAITH anp Perey, JJ. 


When tho taxpayer files a return of its property, for taxation pur- 
poses, and the assessor increases the amount thereof, or changes 
the character of the property so that it is subject to a greater 
taxation, the right to an appeal is given by Section 875, C. L., 
although the return may not be technically correct. 

On the evidence in the record the valuation of the property given in 
the return is approved. 


OPINION OF THE COURT BY GALBRAITH, J. 


This appeal is by the taxpayer from the decision of the Tax 
Appeal Court of the First Taxation Division. The valuation of 
the property set out in the return was $100,860.83. This was 
inereased by the assessor to $150,000.00 and the increase was 
sustained by the Tax Appeal Court. 

The taxpayer, Henry May & Co., Ltd., is a corporation en- 
gaged in the grocery business at Honolulu. Its capital stock is 
divided into 1500 shares of the par value of $100 each. The 
items of its property, as given in the return filed with the as- 
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sessor, are as follows: Leasehold of the premises where its busi- 
ness is conducted, with two years to run, at yearly rental 
of $5,000., no valne; cash $2,952.38; stock of groceries 
$88,943.38; fixtures and furniture $8,364.77; horses $900.00; 
and making, after deducting the exemption of $300.00, the ag- 
gregate value of $100,860.83. This aggregate is set out on the 
printed return, furnished by the tax office, under “Schedule G,” 
“Return of Business Enternrise.” 

From this incident last named the assessor contends that the 
vaxpayer intended to return its property as an “enterprise for 
profit” under Section $71, C. L., and that the return docs not 
comply with the provisions of said section and that the penalty 
for failure to make a return prescribed in Section 872, had been 
incurred and that the assessor was authorized to make 
the assessment from the “best information within his 
reach” and that the assessment so made is binding upen all par- 
ties and is not subject to appeal. The Tax Appeal Court con- 
curred in the contention and, finding that assessor “acted in ap- 
parent good faith in making the assessment of $150,000.00,” 
sustained the same. 

It appears that the assessor in the use of the information 
“within his reach” ignored the return made by the taxpayer; 
that he ascertained from the Territorial Treasurer that this corpo- 
ration had not made the annual return or exhibit required by the 
corporation statute and from the return of two other corpora- 
tions owning stock in this company that its stock was carried on 
their books at par. From this information the assessment was 
placed at $150,000.00, the par value of its entire capital stock. 

It is not clear that the taxpayer intended to return its prop- 
erty as an “enterprise for profit,” the entry under “Schedule G,” 
may have been made through inadvertence or mistake. If it was 
so made it would be clearly unjust to hold that there was no re- 
turn and that the taxpayer had incurred the penalty prescribed. 
for failure to make a return and was denied the right of an ap- 
peal from the assessment made by the assessor. 

The taxpayer filed a return under oath setting out a valuation 
of the several items of its property. The amount of the property 
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was mcreased from the return and, under the contention of the 
assessor, the character of the property was also changed from an 
assessment of indivdual items of property to one of property 
“eombined and made the basis of an enterprise for profit.” In 
cither event the taxpayer was entitled to an appeal as a matter 
of right. This right is given when a return has been filed and 
the “amount of the property is increased from the return” “or 
the character of the property is changed so that it is subject toa 
greater taxation.” Sec. 825, C. L. MeBryde v. Kala, 6 Haw. 
529. Shaw v. Booth, ante, pp. 117, 120. 

It will not be necessary to define in this case, what consti- 
tutes property “combined and made the basis of an enterprise for 
profit” within the meaning and intent of Section 871, C. L., since 
the taxpayer had the right to an appeal and we are of the opinion. 
from a review of the evidence that the valuation of the prop- 
erty approved by the Tax Appeal Court is not supported by the 
testimony given at the hearing and ought to be set aside. 

The appeal is sustained and the valuation approved by the 
Tax Appeal Court is set aside and the valuation of the property 
as shown by the return is approved. 

Hatch & Silliman for taxpayer. 

Robertson & Wilder for assessor. 


HAWAIIAN TRUST AND INVESTMENT COMPANY, 
LIMITED, r. ANNIE BARTON, HELEN A, DUN- 
NING, A. V. GEAR AND T. F. LANSING (doing busi- 
ness under the firm name of Gear, Lansing & Co.), J. OS- 
WALD LUTTED, J. J. SULLIVAN AND J. BUCK- 
LEY (the last two named doing business under the firm 
name of Sullivan & Buckley). 


Eexcerrions From Cirevir Covrr, Fnesr Crrcurr. 
Supmirrep Fegrtary 24, 1903. Decipep Marcu 31, 1908. 


Frear, C.J., Garprattn aAxp Perry, JJ. 


41—D. 
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The grantee named in a deed which conveys land to him in trust for 
the benefit of others may bring in his own name an action of eject- 
ment against third parties for recovery of the property described 
in the deed or an interest therein. 


OPINION OF THE COURT BY PERRY, J. 


This is an action of ejectinent. At the close of the plaintiff’s 
ease, the defendant moved for a non-snit on the grounds, (1) 
“that plaintiff has not proved title in itself” and (2) “that plain- 
tiff could only sue as trustee and the eestui que trust must be 
joined as plaintiff.” The motion was granted. The proof was 
that the deed relied upon by the plaintiff was to “The Hawaiian 
Trust & Investment Co.” with habendum to it, its successors and 
assigns, in trust to pay the net income to one Aldrich and to 
convey the land as directed in Aldrich’s last will or, in failure 
of such will, to his heirs at law. The only question argued in 
defendant’s brief is whether upon this proof the plaintiff can 
recover on a declaration wherein it is named simply “The Ha- 
waiian Trust & Investment Co.”, without describing itself as 
trustee for Aldrich, and wherein it claims “by purchase and 
otherwise a fee simple title.” 

In our opinion, the plaintiff established a prima facie case. 
The deed passed the legal title to the Hawaiian Trust & Inves:- 
inent Co., the plaintiff. That title was in fee simple. The pur- 
poses of the trust required it to be. The action is at law and not 
in equity. The equitable title is not in issue in this case, no ques- 
tion arising between the trustee and the cestui que trust. The 
case is not, as contended by the defendant, parallel with that of 
an administrator bringing replevin or a guardian suing in eject- 
ment. The individual in the action of replevin has no title in 
himself but his right to the property is solely by virtue of his 
appointment as administrator; the title to the property sought to 
be recovered by the guardian is in the ward and, in modern 
practice at least, the action is therefore brought in the name of 
the ward, the guardian acting in the matter much as an agent 
would act. In the case before us, on the other hand, the title is 
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in the corporation itself although subject to certain trusts, which 
the beneficiary may enforce in appropriate proceedings. 

See, on this subject generally, Underhill, Trusts §789; 2 
Perry, Trusts, 475; 2 Beach, Trusts and Trustees, 410, 413, 
414; Flint, Trustees, 126; Loring, A Trustee’s Handbook, 22, 23; 
Hawkins v. Berkshire, 2 Allen 254, 258; Crane v. Crane, 4 
Gray 323; Davis r. R. R., 11 Cush. 506, 509; Woodman v. 
trood, 6 W. & S. (Pa.) 169, 173, 174; Smith c. Portland, 30 
Fed, 734, 738; Walker v. Fawectt, 29 N. C. 44, 46, 47; Treat 
v. Stanton, 14 Conn. 445, 451; and Cary v. Whitney, 48 Me. 
516, 524, 530. 

The exceptions are sustained, the judgment set aside and a 
new trial ordered. 

Kinney, McClanahan & Bigelow for plaintiff. 

Robertson & Wilder, Hatch & Silliman, Holmes & Stanley 
and G. A. Davis for defendants. 


KAPIOLANI ESTATE, LIMITED r. KANEOHE RANCH 
COMPANY and YIM QUON. 


EXCEPTIONS FROM Crrevit Court, First Crecort. 
Sussirren Janvary 7, 1903. Dromen Arris 1, 1903. 


Frrar, C.J., Gatpraimn axp Perry, JJ.. 


An exception to the order of a Circuit Judge granting a motion and 
directing a verdict for the defendant in an ejectment suit, one 
of the grounds of the motion being that the undisputed evidence 
showed title to the premises in controversy to have vested in the 
defendant by adverse possession, is overruled. 


OPINION OF THE COURT BY GALBRAITH, J. 


This was an action of ejectment commenced in the Circuit 
Court of the First Circuit, to recover 17.68 acres of rice land 
located in the District of Kailua, Koolaupoko, Island of Oahu. 
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The plaintiff claimed by paper title initiated by Royal Patent 
No. 2906, dated Jan’y 17, 1863, and delivered to the grantee 
April 15, 1879, while the defendants claimed by paper title 
under a grant of the ahupuaa of Kailua, May 20, 1854, and by 
quit claim deed from the government to ©. ©. Harris executed 
February 10, 1876, and by adverse possession of the premises for 
more than the statutory period of twenty years. 

At the close of the evidence both parties moved the court for 
a direction of the verdict. The plaintiff’s motion was based on 
three grounds, (1) that there was no evidence of an entry by the 
claimant under adverse possession, (2) that the evidence did not 
establish adverse possession for the statutory period, (3) that 
under Article 39 of the Constitution of 1864, there could be no 
adverse possession of the private lands of the King. The defend- 
ants set out five grounds in their motion, (1) that no connection 
had been established between “one-half of Kapia,” the land to 
which the government had title and that described in Royal Pat- 
ent No, 2906, and that the survey of the land described in this 
Patent was made ex parte and that there was no testimony inden- 
tifying the land set out in this patent as part of the land of 
Kapia with known boundaries, (2) that the grant of “one-half of 
Kapia” was uncertain and incapable of definite location and was 
void for uncertainty; (8) that the government had parted with all 
of its title to the land in controversy prior to the time of the issu- 
ance of Royal Patent No. 2906; (4) that defendants’ paper title 
to the premises was complete prior to the issuance of the patent to 
plaintiff’s grantor and no part of the premises passed by said pat- 
ent No. 2906; (5) that undisputed evidence established an abso- 
lute title in defendants by adverse possession even if their record 
title was not conclusive and perfect. 

The court below denied the plaintiff’s and granted the defend- 
ants’ motion without specifying the ground on which the same 
was allowed and directed a verdict for the defendants. The 
plaintiff excepted to this ruling and this is the only exception 
urged in this court. 

There being little or no dispute as to the facts in the cause 
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there was nothing to submit to the jury and the entire contro- 
versy was resolved into questions of law for the court. 

There are many difficult and perplexing questions of law pre- 
sented by the record and argued with ability and earnestness by 
counsel that it wil] not be necessary to go into or determine, 
since, if the defendants’ contention on the one question of ad- 
verse possession is sustained, this alone will effectually dispose of 
the exception and absolutely bar all claim of the pleintiff to the 
premises in controversy. 

This action was commenced on December 28, 1899. In the 
year 1876, the defendant Yim Quon entered into possession of 
the premises in controversy under a ten year lease from C. C. 
Harris, through whom the defendants deraign title, and com- 
menced the draining and preparation of the land for rice culti- 
vation. Yim Quon has been in the open and continuous pos- 
session of the land from that time up to the day of trial. He has 
been in possession as the tenant of the defendants and their prede- 
cessors in title and has paid rent to them and to no others, 

It is admitted in plaintiff’s brief that the possession of Yim 
Quon has been “physically continuous, open, adverse and hos- 
tile as regards the plaintiff” but it is contended that this is not 
sufficient to vest title, although his possession had continued for 
more than twenty years prior to filing this suit, for the reason _ 
that there was “no privity between Yim Quon’s two holdings.” 

The record disclosed that in August, 1883, prior to the ex- 
piration of the ten year lease from C. C. Harris under which 
Yim Quon entered into possession, he accepted from Harris’ 
daughter and heir, Nannie R. Brewer, a fifteen year lease for 
the premises at an advanced rental and that this lease excepted. 
from its operation “all kuleanas of natives or others which may 
be situated within the premises above described.” The plaintiff 
contends that the land in dispute was a kuleana within the 
“premises described” and was not included in this second lease 
and that from the date thereof, 1883, Yim Quon held the prem- 
ises as a trespasser and not as tenant of defendants and their 
predecessors in title. 
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It is sufficient answer to this argument to state that it assumes 
that to be a fact which the evidence does not establish, 7. e., that 
the land in dispute is a kuleana. Counsel treat it a» an Ili Ku- 
pono in one part of the brief and in another as a Kuleana. It 
may bo either an Ili Kupono or a Kuleana but it cannot be both. 
If it was a kuleana, since no award issued for it, it passed to 
the defendants’ grantor by the award of the Ahupuaa of Kailua 
in 1854 prior to the initiation of plaintiff’s title and uo title ever 
passed to the plaintiff. If it is not a kuleana it is not excepted 
from the operation of the lease and under plaintiff’s admisson a 
perfect title has vested in defendant by adverse possession, 
unless another contention made by the plaintiff to be hereafter 
considered is good. 

Again there is no evidence of probative force to 
show an intention of tle parties to exclude the premi-es from the 
operation of the lease of 1883. Yim Quon was cultivating the 
land in dispute and agreed to pay an increased rental for it for 
an extended term and he certainly would not have made such an 
agreement if the area of the premises was to be re- 
duced almost one-half. He continued to cultivate the 
land after as before the execution of the second lease 
and to pay rent to the same parties and testified that 
his possession cf all the premises during all of the time of 
his occupancy was for the defendants. “The mode adopted for 
the transfer of possession may give rise to questions between the 
parties to the transfer; but as respect the rights of third persons, 
against whom possession is hefd adversely, it seems to us tọ be 
immaterial, if successive transfers of possession were in fact made, 
whether such transfers were effected by will, by deed or by mere 
agreeement, either written or eral.” MeCully t. Langan, 22 
Ohio St. 32; Vance v. Wood, 22 Or. 77. 

In the case at bar the possession was continuous, uninterrupted 
and adverse for more than twenty years. There can be no ques- 
tion of privity. The possession was by the same individual and 
he recognized, as landlords during the entire period, only per- 
sons having privity of title. 


KAPIOLANI EST. v. KANEOHE R. CO. 617 


It scems that King Kalakaua acquired the plaintiff’s title to 
the premises in the year 1880 and held the same until his demise 
in the year 1891. It is contended that during a part of this 
period, 7. e., between the date of acquisition and the abrogation 
ot the Constitution of 1864 in the year 1887, Article 39 of that 
Constitution prevented the statute of limitation from 
runing against the private lands of the King and 
that if this seven years of the Kings holding is de- 
ducted from the time of defendants’ possession it is less than the 
statutory period. Counsel recognizes that this court held against 
this contention in the case of Kapiolani Estate v. Cleghorn, 
ante 330, but it is argued that the court was in error in that 
decision and that we should now review and reverse the hold- 
ing then made. We are compelled to decline to do this for the 
reason that that decision was rendered after full argument and 
deliberate consideration and although there was the same party 
plaintiff, in that case as in this, represented by the same counsel, 
there was no motion for rehearing presented in that case. Un- 
der these circumstances we are not inclined to re-examine the 
decision in the Cleyhorn case, especially since after a careful 
consideration of counsel’s able argument we are inclined to the 
opinion that if we did go into the question again we would not 
reach any different conclusion now than we did at that time. 

The exception is overruled. 

Kinney, Ballou & McClanahan for plaintiff. 

Hatch & Silliman for defendants. 


OPINION OF PERRY, J. 


I concur in the foregoing opinion in so far as it relates to the 
continuity of the possession held by the defendants and those 
under whom they claim, but on the subject of Article 39 f the 
Constitution of 1864 adhere to the views expressed: in the dis- 
senting opinion in the case of Kapiolani Estate v. Cleghorn, 
ante 330, 338. In view of the conclusion of the majority, it is 
unnecessary for me to consider the other questions argued by 
counsel. 
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LEE CHU and C. K. AI v. ISAAC NOAR. 


ÅPrPEAL From Crreuit Jupcr, Firsr Crrevir. 
Susmitrep Fenrvary 27, 1903. Decipep Arr 3, 1903. 
Frrr, C.J., Garesera axb Perry, Jd. 


A decree of sale in a partition suit need not contain a particular de- 
scription of the property involved if by reference a precise de- 
scription set forth in the bill of complaint is sufficiently and by apt 
words made a part of such decree. The better practice, however, 
is to incorporate a precise description in the decree. 

The evidence in this case held to disclose no circumstances justifying 
the appointment of a receiver to take possession of the property 
and collect the income thereof. 

In partition suits the better practice is to set forth, either in a separate 
decree or in the same decree with the order of sale, an express 
statement of the findings of the court concerning the right of the 
parties to a partition and their respective interests or at least, in a 
case where the truth of the avermentsof the bill on those subjects is 
admitted by the answer, a recital of such agreement of the parties. 

Upon the evidence in this case, the Circuit Judge correctly found (a) 
that the property is incapable of partition in kind without great 
prejudice to the parties and (b) that a sale should be ordered. 


OPINION OF THE COURT BY PERRY, J. 


This is a bill in equity wherein it is averred that the com- 
plainants and the respondent are the owners, as tenants in com- 
mon, of a certain piece of land situate on the corncr of Fort 
and Kukui Streets in this city and also of a certain lease of 
another piece of land situate on Fort Strect and adjoining that 
first described; that the interests of the parties are, respectively, 
one fourth, five sixteenths, and seven sixteenths; that the par- 
ties desire to have a partition of the property but that the same 
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is incapable of a fair and just partition. The prayer is for a 
fale of the premises and a division of the proceeds. The res- 
pondent in his answer denies that the property is incapable of 
just partition, admits the truth of all the other averments of 
the bill and asks that a partition in kind be ordered. The court 
decreed a sale and appointed a commissioner to make such sale 
and also a receiver to take possession of the property and collect 
its rents, issues and profits. The respondent’s appeal attacks the 
decree on four grounds which will be referred to in their order. 

1. That the decree is uncertain in that the property in- 
volved is not described therein. The property is referred to in 
the decree as “the lands described in the petition of plaintiffs 
herein” and the bill contains a definite description by metes and 


bounds. This is sufficient. The rule that that is certain which 
ean be made certain applies. See 5 Encycl, Pl & Pr. 1067; 


11 Ib. 955; Haws v. Mining Ca., 160 U. S. 303, 314; Hogue 
v. Fanning, 73 Cal. 54, 57; Medice r. Smith, 16 N. J. Eq. 462, 
465; Foster e. Bowman, 55 Ta. 237, 240. It may be added, 
however, that in our opinion the better practice is to insert in 
the decree a particular description of the property, 


2. That the appointment of a reeciver was irregular and not 
justified either by the pleadings or by the proofs. The bill con- 
tains no specifie prayer for the appointment of a receiver. As- 
suming that in a suit for partition the court may under the 
prayer for general relief or, without such prayer, of its own 
motion appoint a receiver to take charge of the property and col- 
lect the income, still in this case we think that the appointment 
must be set aside as wholly unsupported by the evidence. A 
careful examination of the transcript of the evidence fails to 
disclose any facts or circumstances rendering the appointment 
necessary or justifiable. So far as appears, there was no exclu- 
sion of the complainants by the respondent from the enjoyment 
of the property, nor any degree of hostility between the co- 
tenants or other conditions such as to warrant the belief that 
injury would result to the interests of any of the parties un- 
less a receiver was appointed. The evidence was that the res- 
pondent collected the rents and otherwise acted as agent for 
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the property untill abont seven or eight months prior to the 
hearing in the court below and that after that the complainants 
took charge. No complaint was made by any of the parties as t> 
the management of any of the others, nor was any application 
made for the appointment. 

As to the appealability of this provision of the deeree, it i- 
sufficient to say that in this jurisdiction it is well settled that 
an appeal from the final decree in an equity ease brings up for 
review interlocutory orders made during the progress of the 
casa. Even matters within the discretion of the trial judge 
may be reviewed and the orders made set aside if the making of 
them constituted an abuse of discretion, and in this case our con- 
clusion is that there was such an abuse. 

3. That no interloentory deeree was rendered, determining 
the interests of the parties or that the complainants were enti- 
tled to partition. That an adjudication was made by the court 
on these two points appears from the decree by inference only. 
Besides providing for the appointment of the recciver the decree 
merely sets ont the finding of the court that a partition in kind 
cannot be made without injury to the parties and that a sale 
would be more advantageous, orders a sale of all the right, title 
and interest of the parties, and provides for the appointment of 
a commissioner to make the sale and to report to the court with- 
in ten days thereafter. That the ecmplainants are entitled to 
partition and what the respective interests of the parties are, 
are matters which should be adjudged by the court before order- 
ing a sale. See Freeman on Cotenancy & Partition, $516; 15 
Encycl. Pl. & Pr. 309, 810, 820; Green v. Fisk, 103 U.S. 
518, 519; Lorentz v. Jacobs, 53 Cal. 24, 26; Stevens v. Me- 
Cormick, 90 Va. 725 (19 S. E. 742). Whether or not the 
present decree with the inferences deducible from it would be 
good on collateral attack, the usual and better practice is to 
set forth, either in a separate decree or in the same decree with 
the order of sale, an express statement of the findings on these 
subjects or at least, in a case such as this, a recital of the agree- 
ment of the parties concerning the facts. 
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4, That the evidence was insufficient to warrant an order of 
sale. Without setting forth in detail the pertinent facts, our 
conclusion is that upon the evidence adduced the Circuit Judge 
correctly found, in effect, that the two pieces of land owing to 
their sitnation with reference to each other, their size, shape and 
other physical features, and the nature and position of the build- 
ings on them, are ineapable of being divided in kind without 
great prejudice to the parties. It is not without significance in 
this connection that respondent, while contending that a sale is 
not justified by the circumstances, has failed to suggest any 
method by which the desired partition in kind can be accom- 
plished. No request was made at the trial for reference to a 
commissioner to report whether in his opinion such partition 
could be made. Nor do we sce upon the case as disclosed by the 
evidence, how the awarding of owelty can be resorted to with 
any assurance that justice will be thereby done to the parties. 

The decree appealed from is set aside and the cause remanded 
for such further proceedings, not inconsistent with the fore- 
going views, as may be proper. 

J. A. Magoon and J. Lightfoot for complainants. 

Humphreys, Thompson & Watson for respondent. 
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If a decree is not clear or is ambiguous in its terms, it may be con- 
strued in the light of the averments and prayer of the bill and 
averments of the answer and of the remainder of the record. 

A decree that A., “as guardian of K., D. and M.,” minors, do convey to 
D. K. certain lands named, held, in the light of the pleadings and 
the remainder of the record, to be an order for the conveyance of 
the intrests of the minors. 
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In a suit in equity brought to enforce a former decree of a court of 
equity, the respondent by demurrer questioned the validity and the 
correctness of the original decree. Held, that the attack thus mads 
is collateral and not direct. 

Upon collateral attack, mere errors or irregularities cannot be taken 
advantage of. 

A decree rendered in 1858, requiring a guardian to execute a convey- 
ance of land of his wards, minors, upheld, although it appeared 
that in the original suit the guardian as such, and not the minors, 
was named as the party defendant and that service of summons 
was made on the guardian as such and not on the minors them- 
selves. 

While upon a bill to carry a decree into execution the court may re- 
examine the propriety of the original decree, still it is not bound 
to do so in all cases. Where ro fraud is alleged in obtaining the 
original decree, —declaring a trust and ordering a conveyance to 
the estui que trust—and that decree is not incomplete, was adversary 
and not by consent, was rendered more than forty years prior to 
the request for re-examination and was followed during the waole 
of that period by sole and undisputed possession of the land by the 
complainant and his successors in interest, the decree should not 
be opencd up. 


OPINION OF THE COURT BY PERRY, J. 


(Galbraith, J., Dissenting.) 


This is a bill to enforce a deeree in equity rendered by the 
Tlonorable E. I. Allen, Chief Justice of the Supreme Court of 
Taw and Equity of the Hawaiian Islands, in Chambers, on 
November 2, 1858, by which decrece it was ordered “that Mr. 
Armstrong, as Guardian of Kinan, David Leleo and Kinimaka, 
minor children of Kinimaka, deceased, do convey to David Ka- 
lakaua, the plaintiff in this cause, the land named Omulimalo 
on the Island of Molokai, and the first apana of land set forth 
in Royal Patent No. 1602 filed in this cause.” The prayer is 
that the respondent be permanently enjoined from prosecuting 
an action at law instituted by her to recover possession of Apana 
1 of R. P. 1602, L. C. A. 129, and from bringing any other 
proceedings for the same purpose, and that she be decreed to he 
the trustee of all the right, title and interest of Kaniu, David 
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Leleo and Moses Kapaakea Kinimaka in and to the land de- 
scribed for the benefit of the complainant and as such trustee 
be ordered to convey all such interests to the complainant. A 
demurrer to the bill, on the ground that no cause of action was 
stated, was sustained pro forma and the bill dismised. From 
that order the complainant appeals. 


The main question is whether the respondent is bound by 
the decree of 1858. The essential facts, stated in detail in the 
bill, are as follows: 

On December 29, 1856, David Kalakaua filed a bill in equity, 
in the court on this island then having jurisdiction in such mat- 
ters, against one Kinimaka. In that bill he alleged, in sub- 
stance, that he was born in 1836, that prior to 1844 he lived 
with one Kaniu, a chiefess, as her adopted child according to 
the custom of the country; that Kaniu was seized of certain 
rights, hereditary and other, in certain named lands, about thir- 
teen in number, situate within the kingdom and including that 
of Onoulimaloo, Molokai, and the apanas, hou-e-lots in Hono- 
luln, described in L. C. A. 129; that Kaniu died in 1844, leav- 
ing ber husband, Kinimaka, the respondent, but no issue; that 
on tlie day of her death Kaniu made an oral will, good accord- 
ing to the custom of the country, whereby she appointed the 
complainant her heir and left to him all her property; that 
during the session of the Board of Land Commissioners to Quiet 
Land Titles, Kinimaka procured to be awarded to himself four 
of the lands named, including the house lots in Honolulu. Cer- 
tain other facts were also set forth by virtue of which Kala- 
kaua claimed that Kinimaka held the legal title to the lands 
in trust for him and a deerce was prayed for declaring such 
trust. 

Upon the filing of that bill a summons in the ordinary form 
was issued and served upon Kinimaka. The latter, however, 
died on January 24, 1857, without having answered the bill. 
On March 16, 1857, under the title of the original suit, Kala- 
kaua filed a suggestion of the death of Kinimaka and of his 
Icaving “as heirs by will” his three minor children, Kaniu, D. 
Leleo and Moses Kapaakea, and prayed that the heirs be made 
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parties to the bill, that a guardian ad litem be appointed for 
them and that a time be set for the further hearing of the 
cause. 

March 6, 1858, Kalakaua filed a petition in probate for proof 
of Kaniw’s oral will and for his appointment as administrator 
of her estate. At the petitioner’s request a guardian ad litem 
was apponted to represent the three minors in that proceeding 
and citation was issued to Pai, widow of Kinimaka, and George 
E. Beckwith as administrator of the latter’s estate and also as 
guardian ad litem of the minors. Further proceedings having 
been had, the probate court, on May 3, 1858, gave judgment to 
the effect that the verbal will was duly proven and that letters 
testamentary thercon be issued to Kalakaua. 

Upon petition of Pai, filed April 24, 1858, Richard Arm- 
strong was appointed administrator of the estate of Kinimaka in 
place of G. E. Beckwith, resigned, and guardian of the persons 
and property of Kaniu, David Leleo and Kinimaka, the minors. 

On July 19, 1858, a bill in equity was filed by Kalakaua 
averring snbstantially the same facts ay were set forth in the 
bill of December, 1856, adding, however, an averment of the 
probate of the will of Kaniu, and praying for similar relief; but 
of the lands described in the earlier bill a part only, to wit, two 
house-lots awarded by L. C. A. 129, R. P. 1602, and the aliu- 
puaa of Onoulimaloo, L. C. A. 7130, was made the subject of 
the later one and a taro patch at Kaaleo, Oahu, L. C. A. 7130, 
not referred to in the first bill was included in the second. The 
concluding portion of the bill of 1858 read: “And your orator 
would further represent, that the said Kinimaka, at the time of 
his decease, left a widow, by name Pai, and minor children 
by name Kaniu, David Leleo and Kinimaka, who by law sue- 
ceed to the rights of the said Kinimaka, for which said children 
R. B. Armstrong, D.D., has been appointed guardian. And 
your orator, respectfully representing that he can have no 
remedy in the premises, except in a court of equity, humbly 
prays that the said Pai and the guardian of the said children, 
may be summoned to show cause, at such time and place as may 
be most convenient for your Honorable Court why it should not 
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be decreed that the lands, hereinbefore mentioned, of right be- 
long to your orator. .And your orator further prays that it 
may be decreed that the said Kinimaka did, during his lirs- 
time, procure the award, and hold possession of the before men- 
tioned lands, for the use and benefit of your orator, and further 
that the said R. B. Armstrong, guardian of the said minor chil- 
dren of the said Kinimaka may be ordered to convey to your 
orator all the right, title and interest of the said children in 
the aforesaid lands; and further that the aforesaid Pai, widow as 
aforesaid of the said Kinimaka, deceased, may be ordered to 
convey to your orator, all her right, title and interest in and 
to the above-enumerated lands. And that such other orders 
and decrees may be made and passed in the premises, as may 
pertain to equity and good conscience, and may give relief to 
your orator in the premises.” The process issued required the 
Marshal to summon “Pai (w) and Richard Armstrong (Guardi- 
an of Kaniu, Leleo and Kinimaka, minors), defendants”, to ap- 
pear, ete. Service of this summons was made upon Pai and upon 
Richard Armstrong. 

To the bill of 1858 an answer was filed entitled “The Joint 
and Several Answers of Pai and Richard Armstrong, Guardians 
of Kaniu, David Leleo and Kinimaka, minors, Defendants, to 
the Bill of Complaint of David Kalakaua”, and signed “Pai, 
Richard Armstrong, Guardian of Kaniu, David Leleo, Kini- 
maka, minors. By Asher B. Bates, their Solicitor’. But very 
little was adinitted in this answer. Ignorance was expressed as 
to the truth of the main averments and the complainant was left 
to his proof of the same. Jt was, however, stated by the respon- 
dents as their belief that if the awards were wrongfully issued 
to Kinimaka, they were issued upon testimony produced to the 
Board of Commissioners to quiet land titles which satisfied that 
Board that Kinimaka was entitled to such awards. 

At the trial, counsel for the respondents presented the view 
that, assuming that the land originally belonged to Kaniu and 
that she attempted to pass it by will to Kalakaua, nevertheless 
the King, cognizant of these facts, took back at the time of the 
great division his title to the land and thereafter, through 
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the Board of Land Commissioners, made a re-distribution and 
gave an award covering these lands to Kinimaka and none to 
David, and that, no appeal baving been taken from the award, 
the latter was final and the complainant was estopped from re- 
exmining the matter. Decision was reserved by the court. 
Thereafter, on November 2, 1858, the complainant filed a dis- 
continuance cf his suit except in so far ag the same related to 
the land of Onoulimaloo, Molokai, and Apana 1 of R. P. 1602, 
and on the same day the final decree now sought to be enforced 
was made. 

Kinimaka by will left his property to Kaniu for life, after 
him to David Leleo for life and after him the remainder in fee 
to Moses Kapaakea who was sometimes called Kinimaka in the 
proceedings under review. David Leleo died before Kaniu and 
Moses Kapaakea survived the two others. The defendant now 
holds by purchase from Moses Kapaakea, whatever title the 
elder Kinimaka had to the land. The complainant is likewise 
the successor to all of the rights of D. Kalakaua in the property. 
Richard Armstrong is now dead. 

A question of lesser importance in the case may be disposed 
of first, and that is, concerning the construction of the decree. 
It is contended that the decree does not require a conveyance of 
the interest of the minors in the land or the giving of a deed 
in their name by the guardian. If the decree is not clear or 
is ambiguous in its terms, it may be read in the light of the aver- 
ments and prayer of the bill and averments of the answer and 
of the remainder of the record. See Clay v. Hildebrand, 34 
Kan. 694 (9 Pao. 466); Finnagan v. Manchester, 12 Ia. 521, 
2; 5 Encycl. Pl. & Pr. 1064; Freeman on Judgments, §45; 1 
Black on Judgments, §123. So read, there can be no doubt, it 
seems to us, that it was the intention of the court to order the 
conveyance of the interests of the minors. In our opinion that 
intention is sufficiently expressed in the decree. 

The main contention in support of the demurrer is that the 
minors were not bound by the decree of 1858, because they 
were not themselves named as parties defendant in the suit. 

In Meck v. Aswan, 7 Haw. 750, it was held that an action to 
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recover rent due for use of a minor’s land should be brought 
in the name of the minor by her guardian and not in the name 
of the guardian as such. The court said, inter alia: “In the 
the case at bar, a guardian for the minor had been appointed by 
the Probate Court. How, then, should the suit be brought? 
The purpose of it was to collect rent due for use of the minor’s 
land. It was the suit of the minor, and not that of the guardian. 
But the minor cannot make a contract with an attorney to bring 
a suit, and cannot personally bring a suit; therefore, he must 
act through some one, or by some one specially appointed by the 
court. The suit is nevertheless that of the minor. 

“Analogous to this is a suit where the suitor is represented 
by an attorney in fact. The principal brings the action by the 
attorney in fact.” It may be that this is the better rule, that it 
should apply as well to actions against minors, that the weight 
of modern authority elsewhere is in support of this view and 
that such is the practice at the present day in this Territory. 
But, however that may be, we think that if, as contended for 
by the complainant, the contrary practice prevailed in our 
courts prior to the decision in the Aswan case, and the pro- 
ceedings in Kalakaua v. Armstrong, Guardian, and Pat were 
in accordance with that practice, the decree sought to be en- 
forced should be held good and binding as against the minors. 

In Meek v. Aswan, the court recognized the prior existence 
of a different practice. It said: “We are aware that a differ- 
ent practice has in many instances been followed in this court 
without objection, and suits have been instituted in the form of 
A. B., guardian of C. D.” At the time of that decision (1889), 
the five members of the Supreme Court sat singly at nisi prius, 
exercising the jurisdiction and powers now vested in our Circuit 
Judges, and were therefore in a position to know what the prac- 
tice in such matters was; and in this connection the ruling of 
Mr. Justice McCully, of the Supreme Court, who presided at the 
trial before the jury, is of great significance. The case had 
been instituted in the District Court of Honolulu where judg- 
ment had been rendered for the plaintiff. On appeal, after the 
jury had been empanelled and sworn and the plaintiff had 
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opened the case, the defendant’s counsel moved to dismiss on the 
ground that the action had been improperly brought in the 
name of the minor by her guardian and should have been 
bronght by “G, S. Houghtailing, guardian of Eliza Meck.” So 
thoroughly imbued with the past practice was the presiding 
justice, who afterwards joined in the decision sustaining the ex- 
ceptions, that he held the declaration defective in respect to the 
party plaintiff and granted the motion to dismiss, It is inter- 
esting to note, in passing, that in the -Asan case the court said 
that the objection tu the complaint, even if tenable, should not 
have been visited with a dismissal, but that an amendment 
should have been allowed,—in other words, that the error, if any, 
was at nost a mere irregularity and not one affecting the valid- 
ity ot the proceeding, 

Formerly, by the common Jaw of Ilawaii, guardians p3-- 
sessed and exercised the absolute right to dispose of the real and 
personal estate of their wards, as might suit their own will. See 
preamble to Act of Angust 4, 1851, (Laws of 1851, p. 63): 
Laanui v. Puohu et al, 2 Haw. 161, 162; Thornton v. Bishop. 
7 Haw. 431, 434, 435; Hoare v. Alen, 13 Haw. 257, 261. It 
is not to Le wondered at that the view as to the title of a guard- 
ian in the land of his ward and as to his powers generally growing 
out of those conditions, had not changed to any great extent 
during the few years next succeeding the enactment of the Jaw 
of 1851 which abridged the rights and powers of guardians. 

an examination of the records in some old cases referred to 
at the argument bears out tke statement made in the Aswan 
decision as to the earlier practice. 

In Law Case No, 627, 1856 and 1857, an action of cjectinent, 
Kalama, the plaintiff, alleged in her declaration that Kekuanaca 
and Ii “have wrongfully entered upon” certain land described 
“— as vou petitioner understands claiming to hold the same on 
behalf of IL. R. IL Victoria Kamamalu—but whether this last 
averment be true or not complainant does not of herself know.” 
There was no other allegation in the least tending 10 establish 
a case against Victoria Kamamaln or from which the inference. 
might be drawn that the two men were being sued as guardians 
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of Victoria. The two answered, and Victoria filed a motion, 
which was granted, “that the cause may be discharged as against 
her, as the petitioner alleges no cause of action against her to 
which she can plead.” Concerning this motion the clerk in his 
minutes says that “Mr. Bates moved that Victoria’s name be 
stricken out as it was not pretended that she had any control 
over it, but merely her guardians for her benefit.” This is the 
first reference to the two defendants as guardians but from the 
remainder of the record it is apparent that it was regarded both 
by court and counsel that the defendants were being sued as 
guardians and in the title of the court’s decision and of the ap- 
peal they are named as guardians. By stipulation of the parties, 
the court tried and determined the question of right and title to 
the land, that of damages to be submitted later, if necessary, to 
a jury or to referees, it being, however, the ward’s right and 
title, and not that of the two men whe were guardians, that was 
involved. 

Ikalia (k), guardian of Kanakaokai Aikaula (k) v. Kopaea 
and others, 1879, (Law No. 1463), Neil Campbell, Guardian of 
the persons and property of Kaua (k), Ana (w) and Kamaka 
(k), minors, and Emilia (w) and Neil Campbell, her husband, v. 
Manu, ct al., 1881, (Law No, 1277), Naweli, Guardian of four 
minors named, v. Mary A. Auld and husband, 1881, (Law No. 
1805), and A. F. Judd and S. B. Dole, Guardians of Airene H. 
Ti, a minor v. Kuanalewa, et al., 1881-1882, (Law No. 232), 
were all actions of ejectment in which the title of the wards was 
wied and determined. In each case the guardian as such was 
named as the plaintiff, and not the ward by the guardian. So, 
too, in Equity case No. 568, tried in 1886 and 1887, the bill and 
all subsequent papers, including two decisions by Mr. Justice 
Preston, were entitled “Yim Quon v. A. J. Cartwright, Guard- 
ian of George Holt and Annie Ifolt, defendant.” 

These cases, while but few in number, are sufficient to show 
a practice different from that declared in the Aswan case to be 
the correct one, and counsel for the respondent, diligent and 
thorough as he has been in this case, has referred to but one to 
the contrary. That is the case of Metcalf v. Metcalf, Eq tity 
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No. 251, (1859), in which the bill, without title, prayed that 
Emma Metcalf, a minor, be ordered to convey to the complain- 
ant certain premises alleged to be held by her in trust for him. 
The clerk’s minutes and the bill of costs are each entitled “The- 
ophilus Metcalf v. Emma Metcalf” and the decree of the court, 
as noted by the clerk, was that “the said Emma Metcalf, minor 
defendant, do release and convey * * * through her 
guardian ad litem J. W. Austin, Esq.” On the other hand it 
may be noted that the complainant also prayed that “a guardian 
ad litem may be appointed by this Honorable Court who may 
be cited to appear and answer for the said Emma Metcalf and 
show cause if any there be why the prayer of this petition shall 
not be granted,” that the order to the Marshal was to summon 
“J. W. Austin, Guardian ad litem for Emma Metealf, defend- 
ant,” that service was made as directed on the guardian, and that 
the respondent’s answer was entitled “Theophilus Metealf v. J. 
W. Austin, Guardian ad litem of Emma Metcalf” and signed by 
“J. W. Austin, Guardian ad litem of Emma Metcalf.” 

It is true in none of the cases cited by the present complainant 
does it appear that the question was specifically raised. Yet from 
the very silence of court and counsel can be implied acquies- 
cence in that mode of procedure and approval of it. “Where a 
court has erroneously held that certain things were sufficient to 
give jurisdiction and titles have been built thereon, the doctrine 
of stare decisis forbids the overruling of those decisions.”—Van 
Fleet, Coll. Attack, p. 4. Decrees rendered during the period in 
question extending from forty-five or more years ago to fifteen 
years ago, settling the titles to real estate and made in conformity 
with a procedure then regarded as good and impliedly decided to 
give jurisdiction to the court and to bind the wards, should be 
now upheld, irrespective of any later change in procedure and 
even though the lawyers and judges of to-day think differently 
as to the correctness of the former practice. 

If the defects complained of can be regarded, not as matters 
affecting the jurisdiction but as constituting at most mere error, 
certainly such error cannet be taken advantage of in this case 
because the attack now made on the decree of 1858 is collateral 
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and not direct. “A collateral attack is an attempt to impeach a 
judgment or decree in a proceeding not instituted for the ex- 
press purpose of annulling, correcting or modifying such judg- 
ment or deeree.”— 17 Am. & Eng. Ency. Law, 2nd ed., 848. 
See also Morrill v. Morrill, 20 Or. 96, 101; Nichols t. Smith, 
26 N. H. 298, 300. “The word ‘collateral’ ”, in this connection, 
“is always used as the antithesis of ‘direct’, and it is therefore 
wide enough to embrace any independent proceeding. To con- 
stitute a direct attack upon a judgment, it is said, itis necessary 
that a proceeding be instituted for that very purpose. If an 
appeal is taken from a judgment, or a writ of error, or if a motion 
is made to vacate or set it aside on account of some alleged ir- 
regularity, the attack is obviously direct, the sole object of the 
procecding being to deny and disprove the apparent validity of 
the judgment. But if the action or proceeding has an independ- 
ent purpose and contemplates some other relief or result, al- 
though the overturning of the judgment may be important or 
even necessary to its success, then the attack upon the judgment 
is collateral and folls within the rule.”-—1 Black on Judgments, 
See, 252. “A direct attack on a judicial proceeding is an attempt 
to avoid or correct it in some manner provided by law. * * * 
A collateral attack on a judicial proceeding is an attempt to 
avoid, defeat, or evade it, or to deny its force and effect in sowe 
manner not provided by law.”-—-Van Fleet, Collateral Attack, 
pp. 4, 5. Under either of these definitions,— we have not 
found any essentially different —— the present attack is collateral. 
The complainant’s bill has for its sole object the enforcement of 
the decree and necessarily proceeds on the assumption that that 
decree is not made in any manner provided by law nor in a pro- 
ceeding instituted expressly for that purpose. “An attack on a 
judgment in a proceeding to revive it is a collateral attack.”— 
Sharon v. Terry, 36 Fed. 337, 346. See also 1 Black on Judg- 
ments, Sec. 252. 

Service of summons in the case of Kalakaua v. Armstrong 
was made on the guardian and not on the minors themselves. 
The same procedure was followed in Metcalf v. Metcalf and in 
Yim Quon v. Cartwright, and is not unsupported by precedents 
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elsewhere or in reason. The minors in this case were, in 1858, 
about eleven, seven and one year old respectively. Service on 
them would be, in reality, a worthless form. After service it is 
the guardian who acts and who conducts the whole defense; the 
ward does nothing and can do nothing. True, in theory, such 
service would serve to notify their parents or others standing in 
loco parentis of the institution of the suit. That purpose was in 
fact accomplished in this case for their mother, Pae, was herself 
a defendant and the guardian appointed at her request was also 
served. General guardians are by our statute, Section 1970, C. 
L., authorized and required to “appear for and represent” the 
ward “in all legal suits and proceedings, unless where another 
person is appointed for that purpose, as guardian or next 
friend.” A guardian might, perhaps, under this provision, 
waive service upon a minor defendant and enter an appearance 
and thereby bind the minor. That there is a difference of au- 
thorities as to whether a judgment against a minor without 
service on him is absolutely void for want of jurisdiction or is 
merely voidable and so immune from collateral attack, is con- 
ceded by respondent. The point as to lack of service is relied 
upon by her only to the extent of showing that for that reason 
the decree was erroneous and should not be now enforced. 

The old decree is claimed by respondent to be erroneous for 
the further reason that upon the facts and the evidence ad- 
duced in that proceeding in 1858, the court erred in holding that 
Kinimaka, and after him his heirs, was a trustee of the legal 
title for the benefit of Kalakaua. The contention of the re- 
spondent is that because of these two alleged errors last men- 
tioned, to wit, the lack of service and upon the merits, the court 
should refuse to enforce the decree. It is not contended that the 
court must in all such cases re-examine the former proceedings 
but merely that it may, in its discretion, do so. Assuming that 
to be so, we decline to re-try the old case. The guardian ap- 
peared and contested the complainant’s claim, presenting in op- 
position substantially the same views now sought to be urged 
by the. respondent. The ward’s interests were not permitted to 
go by default but were fully defended by counsel. The decree, 
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while not carried out by the execution of a conveyance, was 
in fact acquiesced in, as appears by the bill by all concerned and 
complainant and his suecessors in interest from that time con- 
tinuously until about January, 1900, held open, notorious and 
undisturbed possession of the land. Under the circumstances, 
and after a lapse of forty-four years, we do not think that the 
court should examine into the merits of the former proceedings 
or refuse to enforce the decree for the reasons suggested. 

Asto whether the bill of 1858 was a continuation, by revival 
of the proceedings instituted in 1856, or was the commencement 
of a new and independent suit, we express no opinion. 

The decree appealed from is reversed and the cause remanded 
to the Circuit Judge for such further proceedings as may be 
proper. 

Kinney, Ballon & McClanahan and H. A. Bigelow for the 
complainant. 


L. A. Dickey for the respondent. 


Concurrine Orinio or Frear, C.J. 


I concur in general in the reasoning and conclusions of the 
foregoing opinion. 

It is true, as held in Lawrence MFg Co. v. Janesville Mills, 
188 U. S. 552, that “where a party returns to a court of chancery 
to obtain its aid in executing a former decree, it is at the risk of 
opening up such decree as respects the relief to be granted on 
the new bill,” but that does not mean that the former decree 
should be opened up in all cases. As a rule it is not opened up 
where, as here, so Jong a time has elapsed since it was made and 
where no frand is alleged in obtaining it and where it is not in- 
complete and where it was adversary and not by consent. The 
case just cited from the Federal Supreme Court was brought 
to piece out a decree that was both incomplete and by consent. 
As the court said: “The prior decree was the consequence of the 
consent and not of the judgment of the court, and this being so, 
the court had the right to decline to treat it as res adjudicata.” 
And in Buchanan v. Knoxville & O. R. Co., 71 Fed. Rep. 324, 
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the United States Circuit Court of Appeals for the Sixth Circuit 
distinguished that case, and, after pointing out that it was a case 
to piece out an incomplete consent decree and quoting from it 
the language above quoted herein, said: “That is a very different 
case from that of a party who stands on a complete decree, and 
seeks no other benefit or advantage than that which is due by 
the general law from a former judgment.” In the present case 
it would be practically impossible, owing to lapse of time and 
the deaths of witnesses, to go into the merits of the former 
decree, and the plaintiff and its predecessors have been in pos- 
session and enjoyed the benefits of that deerce without question 
for more than forty years, 

The question whether the guardian or the minors should have 
been made parties and served in the former ease ean hardly be 
said to be involved. We may assume not only, as was perhaps 
held by implication in Meek v. Aswan, 7 Iaw. 750, that it 
would have heen correct practice to have made the minors de- 
fendants and to have served them, but also that it was incorrect 
practice to make the guardian the party defendant and serve him 
alone. Still, if that is only a question of error, and not of ju- 
visdiction, it cannot he raised on a collateral attack. There can 
be no dovbt that this attack is collateral. The only question, 
therefore, is whether the court in the former case merely com- 
mitted error or was entirely without jurisdiction, whether the 
decree was absolutely void or merely voidable on direct attack. 
The Meek case was one of direct attack and the court seemed to 
intimate that the irregularity complained of, if well founded, 
was one of error rather than of jurisdiction. In JeAnear r. 
Epperson, 54 Tex. 220, in which a judgment was attacked col- 
laterally on the ground that it was void because no service had 
been made on the minor defendants, the court said: “After a 
careful and extended examination of many cases in addition to 
those cited by counsel. in whieh the judgments in adversary pro- 
ceedings, like the one now under consideration, were sought to 
to be set aside because the minor defendants, although repre- 
sented by guardians ad litem, had not been personally cited, we 
indorse this remark of Judge Titehcok’s in Robb v. Irwin: 
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“Much is said in the books upon the subject. But I apprehend it 
will be found upon examination that decrees entered under such 
circumstances are generally, if not universally, holden to be 
voidable, not void? 15 Ohio, 699; Preston v. Dunn, 25 Ala., 
507; Nelson t. Moon, 3 McLean’s C. C., 319; Day v. Kerr, 7 
Mo., 426; Sheldon v. Newton, 3 Ohio St., 504. * * * * * 
We are of opinion, upon the weight of authority, that a failure to 
cite the minor defeudants personally in suit No. 2103, they 
having been defended by a guardian ad litem, however suffi- 
ciently erroneous to have caused a reversal of the judgment 
against them on direct proceedings, was not such fatal defect as 
would render the judgment absolutely void, so that it can be 
successfully impeached on a collateral attack.” In Dampier v. 
McCall, Ts Ga. 687 (3 S. E. 563), the court went so far as to de- 
cline to interfere even on direct attack where service had been 
made on the guardian alone. See also as bearing on this general 
question, Smith v. WeDonald, 42 Cal. 484; Lessee v. Lowe, 18 
Oh. 368; MeFarland r. Febiger’s Heirs, T Oh. 198; White r. 
Albertson, 14 N. ©. 241; Cotendorf t. Goldschmidt, 83 N. Y. 
112; Doe v. Jitherherry, 4 MeClean 442; Ankeny v. Black- 
iston, T Or, 407: Jongsma v. Pfiel, 9 Ves. 357; 1 Dan. Ch. Pl. 
& Pr. 444, note 6. It is true these cases relate to the question of 
service of process rather than to that of parties of record, but the 
former would secem to be the more important of the two ques- 
tions. If the principle contended for is correct, it would seem 
quite as important that the minors should be personally served as 
that the defendant should be “A, minor, by B, guardian” instead 
of “B, guardian, for A, minor.” No instance has been cited in 
which a deeree made nnder cither of these cireumstances has 
been held void on collateral attack. The question is not whether 
Meek v. Aswan shall be followed or whether the matter is stare 
decisis in view of the former practice. To hold that the question 
is one of error rather than of jurisdiction, and so that the decree 
is not subject to collateral attack, is in entire harmony with the 
decision in Meck v. Aswan; and former practice, as regarded in 
a number of the cases above cited, greatly emphasizes the pro- 
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priety of upholding former decrees as far as possible under cir- 
cumstances like the present. 


DISSENTING OPINION OF GALBRAITH, J. 


I do not concur in the argument or conclusion announced in 
the foregoing opinion. 

The rule recognized by the Supreme Court of the United 
States, and absolutely binding on the Courts of this Territory, 
is that, “where a party returns to a court of chancery to obtain 
its aid in executing a former decree, it is at the risk of opening up 
such decree as respects the relief to be granted on the new bill.” 
Lawrence Mfg Company v. Janesville Cotton Mill, 188 U. 8. 
552, 561. 


This rule clearly gave the trial court the power in hearing the 
bill to open up and re-examine the decree of 1858, and, it seems 
to me, that with the possession of the power there was an im- 
plied duty to exercise it. Aside from this consideration a decree 
that has been permitted to remain dormant for 44 years needs 
a “clear bill of health” to enable the doctrine of stare decisis 
to be invoked in its behalf and to authorize a court after so long 
a time to decree its specific performance. 

This decree of 1858 did not divest the respondent’s grantor 
of the legal title to the property in dispute, nor did it pretend to 
do so. It merely ordered Armstrong, as guardian, to convey the 
property. This he did not do. Why we do not know. The fact 
that complainant and its grantor remained passive so far as this 
decree was concerned for all these years while the legal title to 
property was in another and took no step to force a conveyance 
of title under the decree is difficult to reconcile with the claim 
that they felt secure in the legality of the deeree. I do not deem 
it necessary to go into the merits of this decree further than to 
state that there is sufficient on the face of the bill to raise a 
serious question in my mind as to its correctness. 

I do not consider the claim well taken that the respondent anıl 
her predecessor in title “acquiesced” in this decree by the fact 
that no action was taken to have the same reversed or set aside. 
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They were not compelled to take the initiative or to do any- 
thing, so long as no attempt to execute the decree was made. The 
decree was harmless to them so long as no attempt was made to 
enforce it. The burden of action was on the complainant. The 
legal title was in the respondents’ grantor and so long as nothing 
was done to compel him or them to convey, his, or their, inaction 
cannot be said to be “aequiescence“ to her prejudice. 

The doctrine of stare decisis has been invoked in behalf of 
this decree. It scems to me that this doctrine will prohibit the 
granting of the prayer of the bill. Blackstone says relative to 
this doctrine “For it is an established rule to abide by former 
precedents. Where the same points come again in litigation; 
as well to keep the seale of justice even and steady, and not 
liable to waver with every new judge’s opinion; as also because 
the law in that case being solemnly declared and determined, 
what before was uncertain, and perhaps indifferent, is now be- 
come a permanent rule which it is not in the breast of any sub- 
sequent judge to alter or vary from according to his private 
sentiments; he being sworn to determine, not according to his 
own private judgment, but according to the known laws and cus- 
toms of the land; not delegated to pronounce a new law, but to 
maintain and expound the old one.” 1 Blackstone 69. 

I understand that it is the “former precedents” of this Court 
not the uncertain precedents of the Circuit Court (which can 
only be ascertained by a tedious search of the files of that Court} 
that this Court should “abide by” and that it is in this way that 
we may “keep the scale of justice even and steady and not liable 
to waver with every new judge’s opinion.” 

This Court has decided in a suit by a minor to collect rent due, 
that the action should be commenced in the name of the minor 
by its guardian. (Meek v. Aswan, 7 Haw. 750). The converse 
of this proposition is that a suit against a minor should be against 
him by his guardian and not against his guardian alone. This is 
admitted so far as this case is concerned. “It may be that this is 
the better rule, that it should apply as well to actions against 
minors, that the weight of modern authorites, elsewhere is in 
support of this view and that such is the practice at the present 
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day in this Territory.” Notwithstanding this admission the de- 
cision in the Aswan case is not followed, nor is it overruled, in 
express terms, for the reason that a ‘‘eontrary practice prevailed 
in our Courts prior to the decision in the Aswan case.” This 
“contrary practice” may have been permissible prior to the de- 
cision in the Aswan case but that decision having declared the 
practice wrong we cannot now approve of such practice without 
overruling that case. That case ought not to be overruled for the 
reason that it is good law and is supported by the great current 
of judicial authority elsewhere. 

Again what is the evidence of this contrary practice? No 
decisions were cited in this jurisdiction to support it. We are re- 
ferred to the files of some seven or cight cases in the Cireuit 
Court where the papers are entitled as were those in the case in 
which the decrce in question was rendered. It is not contended 
that the correctness of the procedure was raised in any of these 
eases or that the ruling of a Circuit Judge supported it, but it is 
contended that there was an “implied acquiescence” in the prac- 
tice “from the very silence of Court and counsel.” So we have 
only the “implied acquiescence” of the Court and counsel in 
seven or cight cases in the Circuit Court extending over a period 
of thirty or forty years to support the majority of the Court in 
refusing to follow the decision of this Court rendered at a time 
when the Court was composed of five judges. This reasoning 
followed to its logical conelusion, it seems, would prevent this 
Court from overruling a practice or procedure of the Circuit 
Court no matter how erroneous provided “court and counsel” 
had by silence acquiesced in it in a few cases, extending over a 
number of years. 

Again the practice of digging up the files of the Cireuit Court 
and referring to them to establish a practice or procedure does 
not appeal to me very strongly. There is enough difficulty in 
determining such questions when reference is made to reported 
cases where the evidence of the question passed upon is supposed 
to be preserved in practicable form. To search through a lot of 
files of the trial court and examine the entitling of the papers and 
the endorsement on the summons is not in any way a satisfac- 
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tory method to establish a question of procedure let alone to 
justify an appelate court in passing by one of its own solemn 
decisions. 

The heirs of Kinimaka were the real parties in interest in the 
suit resulting in the decree of 1858 and sought to be enforced 
by the bill. These heirs were not made parties to that suit, were 
not served with process therein and made no appearance, al- 
though their guardian was a party, was served and appeared and 
contested the cause still the heirs were not parties and were not 
bound by the decree nor is the respondent in this case and the 
decree ought not to be enforced without a re-trail of the cause. 

The decree sustaining the demurrer to the bill should be af- 
firmed, and the appeal dismissed. 


HENRY SMITH v. HAMAKUA MILL COMPANY, Lr. 
EXOEPTIONS FROM Crrourt Court, First Creou. 
SUBMITTED January 6, 1903. Decipep ArrIL 7, 1908. 


FREAR, C.J., GALBRAITH AND Perry, JJ. 


A mere scintilla of evidence is insufficient to support a verdict, 
The verdict in this case held to be unsupported by evidence. 


OPINION OF THE COURT BY PERRY, J. 
(Galbraith, J., Dissenting.) 


This is an action of ejectment brought to recover an un- 
divided one-fourth interest in the ahupuaa of Koholalele, Ha- 
makua, Hawaii, containing an area of about 6330 acres. At 
the first trial a verdict was directed for the plaintiff, but this 
was set aside by this Court on the ground that evidence had been 
adduced sufficient to support a verdict for the defendant. The 
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second trial resulted in a verdict for the plaintiff and the case 
now comes to this Court on a number of exceptions, only two 
of which, however, are relied upon. Of these, one is to the ver- 
dict as being contrary to the law and the evidence and the other 
to the overruling of a motion for a new trial. The only ques- 
tion is whether or not there was sufficient evidence to support a 
verdict for the plaintiff. 

First, as to the paper title. Undisputed evidence shows thet 
the ahupuaa in controversy was granted by I. C. A. 26B., R. P. 
4527, to Kailakanoa (w) and upon the latter’s death passed tc 
her half brother Huakini, who was the son of Kailakanoa’s 
mother, Kapche the first, but by a second and different husband, 
Kuauamoa; also that from I[uakini the land descended, one 
half to his widow, Hoomana, and the other half to the heirs, by 
right of representation, of the two sisters of his mother, that 
is to say, one fourth to Hanakaulani Holt, the grand-daughter 
of Paele, sister of Kapche the first, one eighth to Kapehe the 
second, daughter of Keaka, sister of Kapehe the first, and one 
eighth to the descendants of Kapau, brother of Kapehe the sec- 
ond. The plaintiff’s evidence, undisputed, as it is reported in the 
transcript now before us, furthcr shows that Kapau had two 
children, Kapehe the third and Kailakanoa the second, that these 
two children survived Huakini, that Kapche the third left sur- 
viving her as her sole heirs two children, Kealakoiula (w) and 
Peleki (w), that Peleki left surviving her, as her sole heirs, her 
husband Aalaioa and her sister Kealakoiula, and that Kealakoi- 
ula and Aalaioa conveyed by deed to plaintiff all of their right, 
title and interest to the land in question. It is claimed for the 
plaintiff that the testimony is incorrectly reported in the trans- 
cript in so far as it makes it appear that the “children” of Ka- 
pau survived Huakini and that the testimony in fact was that of 
the descendants of Kapau, only his “grand-children” had sui- 
vived Huakini. Upon the transcript as it stands, the evidence 
is not capable of being so read. Further, no evidence whatever 
was adduced tending to show the time of the death of Kailake- 
noa the second with reference to that of Kapche the third or anv 
other facts from which the jury could have found that all or 
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any part of the interest of Kailakanoa ihe second passed at her 
death to Kapehe the third or to the latter’s children and thus 
through her or them to the plaintiff. In other words, the bur- 
den of proof being upon the plaintiff and the latter being 
obliged to rely for a recovery upon the strength of his own title 
and not upon any weakness in that of the defendant, the evi- 
dence on the subject of pedigree was at best insufficient to sup- 
port a verdict for plaintiff for any more than an undivided one- 
eighth interest, that is to say, for one half of Kapehe the seconu’s 
one eighth as it passed through the descendants of Kapau, and 
for one half of the one eighth which came to the children of Ka- 
pau directly from Huakini at his death. 

This point was not raised by counsel either at the trial or in 
this Court and evidently escaped the notice of the trial judge 
also for the latter gave the jury a direct instruction to the effect 
that the estate of Huakini at his death passed, one half to Hoo 
mana, one fourth to Kapehe the second and the grand-children 
of Kapau and the remaining fourth to Hanakaulani Holt, that 
Kapau left as his sole heirs at law his grand-children, and that 
the paper title to an undivided one fourth passed to the plaintiff 
by the deeds of the grand-children. No exception was noted to 
this instruction, Plaintiff's counsel, on having his attention 
called to the defect in the evidence, contends that the point 
must now be regarded as waived by the defendant by reason of 
the failure to except to the instruction. Perhaps this is so, 
although on the other hand it may be urged that the exception 
to the verdict is broad enough to cover the objection and that 
justice requires that the court should not sustain the verdict with 
full knowledge that the evidence of pedigree does not uphold 
it as rendered. Ilowever that may be, upon another ground 
the verdict must, we think, be set aside and a new trial ordered. 

The defense was adverse possession. The following facts were 
proven by undisputed evidence: P. Nahaolelua, a half brother 
of Huakini by the same father, Kuauamoa, but by a different 
mother Kaauhuhu, was appointed administrator of the estate of 
Kailakanoa November 26, 1862. On December 6, 1870, he 
filed a petition for the approval of his accounts as such admin- 
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istrator and for a decree declaring who the heirs of the dece- 
dent were. At the hearing had on this petition, Kapehe the 
second was present and testified. Hanakaulani Holt, too, was 
present and represented by counsel. In those proceedings P. 
Nahaolelua claimed that the estate of Kailakanoa descended 
through Huakini, one half to the widow Hoomana and the 
other half to himself, the half brother. Mrs. Holt claimed one 
fourth through her grandmother Paele, and it was contended in 
her behalf that P. Nahaolelua did not inherit because he was 
an illegitimate son, in other words because at the time when he 
was born bis father Kuauamoa had a first wife living. Chief 
Justice Allen, who heard the case, filed an opinion and decree 
on January 21, 1871, wherein he held that in view of the Ha- 
waiian customs prevailing at that period P. Nahaolelua should 
be regarded as a legitimate half brother of Huakini and decreed 
that Hoomana and P. Nahaolelua were the rightful heirs and 
each entitled to an undivided one-half of the estate of the dece- 
dent. From that decree Mrs. Holt appealed to a jury, but the 
verdict rendered, was on September 18, 1871, set aside by the 
Supreme Court on the ground that the appeal had been taken too 
late, thus leaving Chief Justice Allen’s decree in full force and 
unreversed. 

On April 16, 1872, P. Nahaolelua executed a lease to Charles 
Notley of the whole ahupuaa for a term of five years from that 
date. This lease was recorded July 13, 1872. The lessee took 
possession and made use of the ahupuaa as a cattle ranch and 
also cut bark from the trees in the forests for tanning purposes. 
September 21, 1874, Hoomana by deed conveyed to P. Naha- 
olelua all of her interest in the land, the consideration being 
$350. By his last will dated June 11, 1875, and admitted to 
probate before the Circuit. Judge of Maui, November 3, 1875, 
P. Nahaolelua devised the whole ahupuaa to his son Kia Naha- 
olelua. The latter by instrument dated January 13, 1877, and 
recorded January 15, 1877, leased the property, described by 
metes and bounds, to Walter Murray Gibson for a term of 
twenty years commencing April 17, 1877, the day after the 
expiration of the lease first above mentioned, and Gibson in turn 
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assigned the lease to Charles Notley by writing dated August 
29, 1877, and recorded September 5, 1877. On December 2, 
1878, Kia Nahaolelua executed a deed of the ahupuaa to H. A. 
Widemann for a consideration of $1,125, with a covenant of 
warranty, subject only to a mortgage of $5,000. This deed was 
recorded December 26, 1878. Widemann conveyed the land 
to Charles Notley, March 27, 1882, for a consideration of $9,- 
500. May 4, 1886, Charles Notley and T. H. Davies formed a 
partnership for the purpose of carrying on a sugar plantation in 
Hamakua and as a part of that transaction Notley contributed 
and conveyed. to the partnership the ahupuaa; and on April 1, 
1886, the land was, with other property, conveyed by Notley 
and Davies to the defendant corporation. All of these later 
deeds also were promptly recorded. Notley as lessee and gran- 
tee and his successors in interest as grantees, and they alone, 
from the time when Notley first entered as above stated until the 
institution of these proceedings, have had continuous and un- 
disturbed possession of all of the land now in controversy, mak- 
ing such use of it as it was capable of, to wit, in the earlier years 
as above stated, later as a sheep ranch also and ever since 1878 
or 1879, as to portions of it, for the purposes of a sugar planta- 
tion. 

Service of summons in this action was made November 26, 
1897. Upon the undisputed evidence, the defendant and its 
predecessors in interest had, for a period of more than twenty 
years next preceding the commencement of this action, posses- 
sion that was actual and continuous. That possession was also, 
admittedly, open, notorious, exclusive and hostile as against the 
whole world other than Kapehe the second (hereinafter called 
Kapehe) and the grand-children of Kapau. It seems to be fur- 
ther conceded that the possession of Widemann and those follow- 
ing him, that is, beginning with December 2, 1878, had all the 
elements of an adverse holding. The plaintiff's contention is 
that there was evidence sufficient to support a finding that. as 
against Kapehe and the grand-children of Kapau the possession 
of the Nahaoleluas was not hostile, nor open, notorious or ex- 
elusive, and that these two men so acted towards the parties 
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just named nas to lead them to believe that the posscssion was 
on their behalf and not under claim of absolute ownership. No 
direct evidence was before the jury of any specific acts or words 
done or spoken by the Nahaoleluas or cither of tnem which can 
be construed as a recognition of title in Kapche or the grand- 
elildren. ‘he evidence, and the only evidence, whieh has been 
}cinted to as tending to support the verdict, either by showing 
weakness in the defendant's proof of hostility or as independent 
proof by the plaintiff of a recognition of title in the true owners, 
is the following: (1) that P. Nahaolelua was governor of Maui, 
an incelligcnt and influential man, and a leader among his peo- 
ple, especially among his own relatives; (2) that in 1871 or 1872, 
after the decree of 1871, Kapehe and the grand-children came, 
by direction of P. Nahaolelua, from Maui, where they were re- 
siding, to Honolulu to live with members of the royal family and 
remained with the latter for some years (Kapehe dicd May 8, 
1877); (3) that for a period of years until 1871, P. Nahaolelua 
in holding the land acted merely as administrator or as trustee 
for the true owners; (4) that while in 1872 he purported to 
lease the whole land, he was in reality not then the owner of 
Hoomana’s one-half and was aware of this fact; (5) that the 
land was only leased, and not sold, prior to Kapehe’s death; 
(6) that the decree of 1871 was erroneous in law, in that P. 
Nahaolelua was not of the blood of Kailakanoa and was therc- 
fore excluded by the statute from inheriting; (7) the testimony 
of Mrs. Kia Nahaolelua that, when she demurred to signing the 
deed to Widemann, her husband gaid to her that he had better 
sell because “mahope komo mai na pilikoko” (bye-and-bye the 
relatives will come in); and (8) the testimony of Mrs. Holt given 
in these words: “Kapehe never denied Nahaolclua’s interest 
in this land, nor did Nahaolelua deny Kapehe’s interest in this 
land.” 

The argument is that as the prominent, intelligent man in 
the family, P. Nahaolelua would be naturally expected by Ka- 
pehe to possess and manage the land for the benefit of all the 
owners and that the lease of 1872 was probably regarded by her 
as having been an act done partly in her behalf, that he had 
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her in his control in the family of the aliis with whom ho 
stood in close relations, and that the strong probability is that 
he so acted towards her as not to lead her to suspeet that he was 
claiming title to the land or secking to build up an adverse 
claim to it. The same argument is to a certain extent made 
with reference to Kia. The answer to it all is that it is too 
shadowy and conjectural to be permitted to uphold a verdict, 
When a strong showing of acts denoting a claim of ownership 
has been made, as in the case at bar, a jury cannot be permitted 
by resort to pure conjecture, to disregard such showing; and 
tlis is said with full appreciation of the rule that the burden 
of proving the element of hostility is upon the party asserting 
that the possession was adverse. Kapehe, while she made no 
claim for herself, was present in court in 15714 at the hearing 
on the subject of heirship, and testified as a witness for Nahao- 
lelua. In the absence of any satisfactory showing to the con- 
trary, the only reasonable inference is that she knew that Naha- 
olelua was claiming to be heir to one-half and that he recognized 
Hoomana only as the other heir. The court so deereed and after 
a contest in two other courts, the decree stood as the law. It was 
only in these present proceedings that it was declared by a court 
to be not binding on Kapehe and erroneous. The lease of 1872 
wag evidence of a claim of ownership, the effect of which, as 
against Kapehe or the grand-children, cannot be destroyed by 
showing that in 1874 Nahaolelua purchased of Hoomana her 
outstanding interest. He knew at the date of the decree that 
she owned one half, but there is no reason for believing that at 
that time he knew that as to the others the decree was erroneous 
or that any other claim, valid or otherwise, was outstanding. 
Then there is the will executed in June, 1875, and probated the 
following November before the Cireuit Judge of Maui. In 
that will P. Nahaolelua devised to his son the whole ahupuaa, 
an absolute gift subject to no trust whatever in favor of Kapehe 
or of any one else. Whatever attack, weak or otherwise, might 
be made upon the lease of 1872, if it stood alone, as being 
capable of being regarded as an act done in subserviency to Ka- 
pehe’s title, surely no such claim can with reason be urged con- 


676 APRIL, 1903. 


cerning the will. The devise was a hostile act, and capable of no 
other construction. The will was probated on the Island of Maw, 
Kapehe’s home, and presumably after publication of notice 
in accordance with the rules of court then in force. See Pro- 
bate Rule H, adopted Aprii 27, 1571. Can it be reasonably 
inferred under the ciremmastanees that Kapehe was not aware of 
the disposition thus made of Koholalele? We think not. 

Kia Nahaolelna’s statement to his wife made just prior to 
the cxeeution of the deed to Widemann, uncommunicated to 
any one else, cannot be held to be, of itself, a recognition of the 
title of the true owners or an admission that his possession was 
not hostile. .An adverse possessor may be consciously a wrong- 
doer, he may be aware of a defect in his title or that a fraction 
is outstanding. If he asserts title in himself and by his acts 
or words or both notoriously shows that he is holding under a 
claim of ownership, adverse possession is accruing. Moreover, 
to regard Kia’s statement as an admission of title such as to in- 
terrupt the running of the statute, is rendered impossible by 
reason of the fact that in spite of that statement and as a part 
of the saine transaction Kia carried out his purpose and executed 
the absolute deed to Widemann, thus showing the hostile na- 
ture of his possession. But, it is urged, his statement at least 
shows that he and his father had knowledge of the weakness of 
their title and thus serves to further make room for the theory 
that they by their conduct deecived Kapehe and the grand- 
children into a belief that their possession was not hostitle. This 
contention cannot be upheld. The character of Kia’s acts is too 
clearly fixed by the evidence to permit of being shaken by any 
such theory based upon the present state of the evidence. The 
same is, we think, true cf P. Nahaolelua’s possession. To say 
that becauso Kia in December 1, 1878, had such knowledge, 
therefore P. Nahaolelua must have: had it also from 1871 to 
1875, is at least a strained conclusion; it is even more strained 
to say that because the two had that knowledge they created in 
Kapehe and the grand-children the belief that they were hold- 
ing for her. 
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Mrs. Holt’s testimony, “nor did Nahaolelua deny Kapehe’s 
interest in this land,” is insufficient to show recognition by Na- 
haolelua of Kapehe’s title. The words of the witness are in- 
capable of the construction that “Nahaolelua always (or at any 
time) admitted Kapehe’s interest in the land.” To say that he 
did not deny her title proves nothing and does not in any de- 
gree weaken the case made out for the defense. 

The evidence relied upon by the plaintiff in this matter is, 
in our opinion, so very slight and so very unsatisfactory that it 
is insufficient to sustain the verdict. The evidence of adverse 
possession, on the other hand, is strong and convincing. In so 
holding we are not unmindful of the rule, repeatedly laid down 
in former cases, that a verdict cannot be sct aside where there 
is sufficient evidence to sustain it, but a mere scintilla of evi- 
dence is not sufficient for that purpose. See Aamalu v. Lovell, 
5 Haw. 62, 64, in which the Court quoted with approval the 
following language from Commissioners v. Clark, 94 U. S. 
284: “Decided cases may be found where it is held that if 
there is a scintilla of evidence in support of a case, the judge 
is bound to leave it to the jury; but the modern decisions have 
established a more reasonable rule, to wit, that before the evi- 
dence is left to the jury, there is or may be in every case a pre- 
liminary question for the judge, not whether there is literally 
no evidence, but whether there is any upon which a jury ean 
properly proceed to find a verdict for the party producing it, 
upon whom the burden of proof is imposed.” It may he noted. 
in conclusion, that the Cireuit Judge who presided at the trial, 
in denying the motion for a new trial appears to have acted 
reluctantly and with much hesitation. In passing on the mo- 
tion, he characterized the evidence relied upon by the plaintiff 
as extremely weak and unsatisfactory and that of the defendant 
as strong and convincing. 

Counsel for plaintiff calls attention to the fact that certain 
evidence was offered by him tending to show that payments of 
money were made by P. Nahaolelua to Kapehe and claims that 
the evidence was erroneously excluded and that if it had been 
admitted it would have been clearly sufficient to sustain the 
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verdict. Those questions, however, are not now before us and 
no opinion is expressed thereon. 

The verdict is set aside and a new trial ordered. 

Kinney, Ballou & McClanahan for plaintiff. 

C. Brown for defendant. 


Coxcurrine Oprxion or FREAR, C.J. 


I coneur in the foregoing opinion. There can be no doubt, 
as shown by the opinion in Capitol Traction Co. v. Hof, 174 
U. S. 1, that the appellate court as well as the trial court, may 
grant a new trial, but there is at common law, in the Federal 
courts and in most of the State courts a great difference be- 
tween the powers of such courts in this respect. In general the 
trial court may set aside a verdict of a jury and grant a new 
trial when the verdict is decidedly against the weight of the 
evidence, but an apellate court can do this only when there is 
error of law. But, as held repeatedly, both here and elsewhere, 
there is error of Jaw if there is no evidence at all or not enough 
substantial evidence to support the verdict, that is, where there 
is such insufficiency of evidence in fact to amount to insuffi- 
ciency in law. “In such cases the evidence is reviewed in the 
same manner by both trial and appellate courts.” 14 Ene. Pl. 
& Pr. 784. As to the powers and duties of both appellate and 
trial courts in granting new trials on the ground of insufficiency 
of evidence, see Mt. Adums & E. P. I. R. Co., v. Lowery, 74 
Fed. Rep. 463; Wright r. So. Exp. Co. 80 Fed. 85. There is, 
as recognized everywhere, in this, as in many other classes of 
cases, no fixed standard of easy application to go by. Each case 
must be judged by itself. But, while the court of course en- 
deavors to uphold verdicts, it has its duty to perform and must 
exercise it in proper cases. In this jurisdiction the trial court 
has not gone so far as the Federal and most other courts else- 
where in setting aside verdicts. As a rule their powers in this 
respect have been regarded as almost as limited as those of the 
appellate court. But our Supreme Court has usually followed 
the practice of appellate courts elsewhere, and accordingly our 
reports are full of decisions declining to set aside verdicts where 


SMITH v. HAMAKUA MILL CO. 679 


there is sufficient substantial evidence to support them, even 
when the weight of the evidence has seemed to be against, the 
verdict, but this court has always in what it considered proper 
cases, though naturally such cases have not been numerous, ex- 
ereised the power to reverse decisions of the trial court and set 
aside verdicts when there has not been sufficient evidence to 
support them. See Bishop v. Nala 1 Haw. 590; Hayselden v. 
Wahincaea, 9 Haw. 51; Knudsen v. Palea, 10 Haw. 573. On 
the whole, I am inclined to think that this case is one of those 
in which this power should be exercised. Some courts go so far 
as to hold that it is the duty of the appellate court to reverse 
the decision of the trial court and order a new trial irrespective 
of its own view as to the sufficiency of the evidence, when the 
trial judge expresses himself as strongly against the verdict as 
le did in this case. Tacoma v. Tacoma L. & W. Co., 16 Wash. 
317; State v. Billings, 81 Ta. 100. This is on the ground that 
it is the duty of the trial judge to set aside the verdict and 
order a new trial when he so regards the evidence. 


Dissenting Oprxton or Garprarrn, J. 


I respectfully dissent. To set aside the verdict of the jury 
on the ground that it is not supported by the evidence is, it 
seems to me, to fly in the face of the Seventh Amendment to 
the Constitution of the United States by re-examining a fact 
or facts tried by a jury in a manner “otherwise than according to 
the rules of the common law.” In order that the majority of 
this court may reach the conclusion that the evidence does not 
support the verdict of the jury it was necessary to re-examine the 
facts submitted te the jury. I do not understand that this can 
be done. The finding of the jury on the facts is absolutely 
binding on this court. If there had been no evidence for the 
plaintiff it would havo been the duty of the trial judge to have 
taken the ease from the jury end to have directed a verdict but 
when the judge determined that there was evidence to go to 
the jury then the jury became the exclusive judges of its weight 
and that finding is only subject to review in the manner pro- 
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vided by the rules of the common Jaw. There was no exception 
taken to the ruling of the trial judge refusing to direct the 
verdict. This court can set aside the verdict of a jury for 
errors of law only. 

Mr. Justice Gray in delivering the opinion of the Supreme 
Court of the United States in Capital Traction Company v. 
Hof, 174 U. S. 1, 18, said: “Tt must therefore be taken as 
established, by virtue of the Seventh Amendment of the Con- 
stitution, that either party to an action at law (as distinguished 
from suits in equity or in admiralty) in a court of the United 
States, when the value in controversy exceeds twenty dollars, 
has the right to a trial by jury; that when a trial by jury has 
been had in an action at law, in a court cither of the United 
States or of a State, the facts there tried and decided cannot be 
re-examined in anv court of the United States, otherwise than 
according to the rules of the common law of England; that by 
the rules of that law, no other mode of re-examination js al- 
lowed than upon a new trial, cither granted by the court in 
which the first trial was had or to which the record was re- 
turnable or ordered bv an appellate court for errors of Jaw; 
and therefore that, unless a new trial has been granted in one 
of those two ways, facts onee tried by a jury cannot be tried 
anew, by a jury or otherwise, in any court of the United States.” 

Tt does not seem necessary for me to express an opinion on 
the other questions raised by the exceptions since the judgment 
of the majority will remand the cause for a new trial. 


R. W. McCITESNEY ET AL. v. KONA SUGAR CO., LTD. 
Arrrear FROM Circurr Jenar, Turd Cirerir. 
Scpmitrep Marci 30, 1903. Decrpep Arr 13, 1905. 


Frear, C.J., GALBRAITH AND Perry, JJ. 


It is not an abuse of discretion for a court of equity appointing a re- 
ceiver to deny, without prejudice, a petition for leave to institute 
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against the receiver “such appropriate suits as your petitioner 
shall be advised in the premises,” or to fail to indicate, of its own 
motion, and under a prayer for generai relief, the nature of tne 
proceedings which the applicant should institute and the court in 
which such proceedings should be brought. 


OPINION OF THE COURT BY PERRY, J. 


The Dill in the above entitled suit was brovght, before the 
Circuit Judge of the Third Circuit, for the foreclosure of a lien 
claimed against the Kona Sugar Co., Ltd., and for the appoint- 
ment of a receiver of the property of that corporation. Some 
inonths after the appointment of the receiver, the Kapiolani 
Estate, Ltd., presented a petition to the Cirenit Judge wherein 
it alleged that the Kona Sugar Company was the lessee of and 
that its plantation, mil] and other works were situated upon cer- 
tain lands of the petitioner, that the rent of such lands for a 
period prior to the date of the appointment of the receiver and 
also for the time subsequent thereto was due and wnpaid, that 
the company and the receiver refused to pay such rent, that the 
receiver, by virtue of a certain contract or proposed contract 
referred to in the petition, has committed or is about to com- 
init a breach of the condition of the leave against assignment, 
and that by reason of these facts the company has forfeited all 
right to retain and enjoy the estate created by the lease. The 
prayer of the petition was that leave be granted to the peti- 
tioner “to institute and prosecute to final judgment and execu- 
tion such appropriate suits as your petitioner shall be advised 
in the premises” against the company or the receiver or both 
for the purpose of securing a judgment of forfeiture and a writ 
of restitution. 

Upon the hearing of the petition the court asked counsel for 
the petitioner whether the petitioncr was ready to institute the 
desired proceedings, whether such proceedings would be at law 
or in equity and ‘whether in that or in some other court. To 
each of these questions counsel replied, in effect, that he did 
not know. The petition was denied “without prejudice to peti- 
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tioner to take such other proceedings as it may deem meet.” 
From this order the present appeal was taken. 


That a receiver cannot be sued or his possession of property 
held by him as such disturbed, without the permission of the 
court appointing him, is not disputed by the appellant; nor i~ 
it disputed that it is within the judicial discretion of such court 
to grant or to withhold such permission. Such leave is usually 
granted unless it appears clealy from the application that the 
demand has no legal foundation. Beach, Receivers, $652. Ii 
would, perhaps, be an abuse of discretion to refuse leave whee 
a probable cause of action is shown. It is also clear that it i- 
dixeretionary with the court to allow the bringing of an indc- 
pendent action or suit in another court or to compel the party te 
proceed. by petition in the suit in which the receiver was ap- 
pointed, (Beach, Reecivers, $§654, 649; Iligh, Reeciver-, 
§254b; Bank v. Landauer, 68 Wis. 44) althongh leave to sue 
in another court is ordinarily refused if the court having juris- 
diction in the original suit is competent to hear and determine 
the vontroversy. Beach, $658; High, §254b; Olds v. Tucker, 
35 0. St. 581. This discretionary power last referred to should 
not be surrendered or transferred by the court to any party 
claimant, and yet that is, in effect, what the present applicant in 
its petition asked the court to do. It certainly was not an abuse 
of diseretion to refuse the permission asked for. It is contended, 
however, that under the prayer for general relief the court 
could have indicated what proceedings were, in its opinion, pro- 
per to be bronght and granted leave accordingly, and the sug- 
gestion is made that the applicant would be satisfied with leave 
to bring an action for summary possession in a District Court 
or, in the alternative, a petition before the Circuit Judge for an 
order directing the receiver to pay the rent due or to vicld 
possession. This suggestion is made for the first time in this 
court; it was not made to the Cireuit Judge. The petitioner 
before the Cireuit Judge stood upon his petition as presente 
and although directly requested to do so failed to inform the 
court of the nature of the procedings desired to be instituted or 
as to what court the action or suit would be brought in. While 
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it was in the power of the Circuit Judge to specify, of his own 
motion, what course the applicant should follow concerning 
these matters and to give leave accordingly, it was not his duty 
tu do so, much less can it be said that by failing to do so he 
committed an abuse of discretion. His order expressly leaves the 
Kapiolani Estate, Ltd., at liberty to apply in due form when it 
has concluded what proceeding it is that it desires to bring. 

The order appealed from is affirmed. 

C. W. Ashford and E. A. C. Long for appellant. 

J. W. Cathcart for appellees. 


JESSE MAKAIN AD r. GOO WAN HOY. 
JESSE MAKAINAT e. GOO WAN HOY. 
Motions ror RENEARING. 
Supauirrep Marcu 25, 1903. Drcipep May 20, 1903. 
Frear, C.J., GALBRAITH axp Perry, JJ. 


The repeal of the provisions of the Federal Stamp Act that required 
stamps to be placed on promissory notes does not affect notes 
made before such repeal,—the provisions that impose penalties, 
make instruments invalid or inadmissible as evidence until stamp- 
ed and that provide how they shall be stamped afterwards if not 
stamped when made, not having been repealed. 

Instruments not stamped when made can be legally stamped after- 
wards only as prescribed by law, that is, by going before the 
Collector. 

A rehearing is denied. 


OPINION OF THE COURT BY FREAR, C.J. 


Two grounds arc relied on in support of these motions for a 
rehearing. 
One is that the decision, ante, 607, is in conflict with controll- 


684 MAY, 1903. 


ing decisions elsewhere that were not called to the attention of 
the court at the former hearing. The numerous decisions now 
relied on do not appear to be controlling on this point. 

The other ground is that the portion of the Federal statute 
on which the decision was based has been repealed. This point 
was suggested by the court at the former hearing and argued by 
counsel for the defendant in their brief, and was considered by 
the court, but, as was the case with a number of other questions 
not then or now presented by counsel, was not touched upon in 
the opinion for the reason that counsel for the plaintiff did not 
rely upon them. One answer to this point is that the parts of 
the statute on which the former decision was based had not been 
repealed, namely, Sections 7, 13 and 14 of the Act of 1898 (30 
Sts. at L. 448). See Hdeck r. Ranuer, 2 Johns. 423; Leavitt v 
Leavitt, 4 Me. 161. The provision that required stamps on fv- 
ture instruments had been repealed, but the provisions that im- 
posed penalties, made instruments invalid or inadinissible as evı- 
dence until stamped, and that provided how they should be 
stamped afterwards if they were not stamped originally, had no* 
been repealed. 

Just what view the District Magistrate took, it is difficult to 
say from the meager record sent up. He might have found in 
one case at least that the omission to stamp was “with intent to 
evade” the law. But let us assume that he found in each case 
merely that the notes were not stamped when made. There is 
sufficient evidence to sustain such a finding. They would then 
be inadinissible as evidence under Sections 7 and 14 of the Act 
until they were stamped on application to the Collector under 
the provisions of Section 13; but they had not been so stamped, 
and no motion was made for a continuance for the purpose of 
having them so stamped. 

It is tue that decisions can be found that hold that doenments 
not originally stamped can be stamped afterwards either in the 
presence of the court or out of court, as well as before the Co!- 
lector. But those decisions are either based on former statutes 
differently worded, or have been so decided inadvertently on the 
supposition that the present statute was the same as the earlier 


MAKAINAI v. GOO WAN HOY. 685 


statutes. Other decisions are to the effect that under statutes 
like the present the method provided in Section 13 is exclusive, 
and such is our opinion. For a review of the changes in the 
statutes and for decisions on this point under the various stat- 
utes, see subdiv. V. a. 1 of note in 48 L, R. A. 314. But this 
point is not raised even on these motions for a rehearing. 

The motions for a rehearing are denied. 

Achi & Johnson and Humphreys & Watson for plaintiff. 

Holmes & Stanley and J. H. Knight for defendant. 


DIASENTING OPINION OF GALBRAITH, J. 


I concur in the order overruling the motion for rehearing for 
the reason that the grounds on which it is based are not well 
taken. However, I am convinced, on further investigation, tht 
there was an error in the former judgment that the court of its 
own motion should correct. 

I understand that there are some propositions developed in 
the construction of the War Revenue Act of 1898, and the 
earlier Acts of a similar character, that may now be said to °c 
well established by judicial authority, namely, (1) that a note 
issued without a stamp, while that part of the Act requiring 
notes to be stamped was in force, is not void unless the failure te 
stamp was with intent to defraud the revenue and avoid paying 
the tax, and (2) that no presumption of fraudulent intent arises 
from a mere failure to stamp an instrument at the date of 1ts 
issuance. Harvey v. Wieland, (Iowa) 88 N. W. 1077; Steeley’s 
Creditors v. Steeley et al., (Ky.) 64 So. W. 642, 643; Jones v. 
Western M’f’g. Co., (Wash.) 67 Pac. 586; Cassidy v. St. Ger- 
main, (R. I.) 46 Atl. 35; Rheinstrom v. Cone, 26 Wis. 163; 
Latham v. Smith, 45 Ill. 29; McGovern v. Hoesbeck, 53 Pa. St. 
176, 179; Grant v. The Connecticut Mutual Life Ins. Co., 29 
Wis. 125, 135; Desmond v. Norris, 92 Mass. 250; (3) that 
where the failure to stamp was through mistake or inadvertence, 
the instrument may be post-stamped within twelve months after 
its date, without the payment of penalty, in the discretion of the 
Collector of Internal Revenue of the District, and at any time 
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after twelve months by the payment of the penalty; see Section 
13, Chapter 806, Act of March 2, 1901, 31 U. S. St. L. p. 941. 
Harrey v. Wieland, and Jones v. Western APP g. Co. supra; 
and (4) that the failure to cancel the stamp as required by the 
Act does not affect the validity of the instrument or its admisi- 
hilitv in evidence. Doffin v. Guyer, 39 Ind. 215; CGoodicin vr. 
Wang, 25 id. 101; (dams v. Dole, 29 id. 278; Long v. Spencer, 
78 Pa. St. 303, 307; Miller v. Wentworth, 82 id. 280, 287: 
St. Louis und C. R. R. Co. v. Hakins, 30 Iowa 279; Union 
Agricultural and Stock Association v. Neill, 31 id. 95; De 
Armond v. Dubosc, 22 La. Ann. 131 (2 AM. Rep. 718); 
Desmond v. Norris, 92 Mass. (10 Allen) 250; Shultz v. Hern- 
don, 32 Texas 390; Jacobs v. Cunningham, 32 id. 774; Chap- 
lin v. Morton, 36 Vt. 684; Lerch v. Snyder, 112 Pa. St. 161, 
167. 

While the record does not show that the Magistrate made anv 
finding on the question of fraudulent intent, I presume that hi 
found, as he might have done, an intent to defraud the revenur, 
in the one case, from the use of cancelled stamps,—the ca-v 
where the stamps bore the cancel mark of Bishop & Co., of a 
year prior to date of the note. In that case the judgment for 
the defendant ought to be sustained. In the other case where 
the correct amount of stamps were attached to the note and the 
cancellation was with cross, made with pen and ink, the judg- 
ment should have been for the plaintiff. The failure to cancel 
the stamps as required by the law did not render the note void 
or inadmissible in evidence. No intention to defraud could be 
inferred from the mere failure to cancel the stamps and to date 
and initial the cancellation. The judgment for the defendant 
in that case was error, and should be set aside. 

The former judgment rendered in these cases ought to be 
modified as follows: The appeal in the one case, that where 
the stamps were cancelled with pen, should be sustained aud 
the cause remanded to the District Magistrate with direction to 
set aside the judgment for the defendant and for further pro- 
ceedings. 
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IN RE ASSESSMENT OF TAXES, IWTAWATIAN COM- 
MERCIAL AND SUGAR COMPANY, Linrren. 


Morton ror Renearina. 
Surmirrep Marcu 30, 1903. Dectpep May 20, 1903. 


Frear, C.J., Garpratrin any Perry, JJ, 


The provision of the income tax law that “no deduction shall be made 
for any amount paid out for new buildings, permanent improve- 
ments or betterments made to increase the value of any property 
or estate,” does not imply that deduction may be made for all 
amounts so paid out which do not in fact Increase the value of 
the property. 

The loss of an old mill, in good condition, by voluntary abandonment 
because of the erection of a larger mill in a different location on 
account of the enlargement of the plantation, is not an “expense” 
within the meaning of the income tax law. 

A rehearing is denied. 


OPINION OF THE COURT BY FREAR, C.J. 


This is a motion for a rehearing in the case decided February 
19, 1903, (ante, 601). The question was whether, in computing 
the income of the corporation for the purposes of the income tax, 
the value of an old mill and railroad should be deducted, they 
having been replaced by a new mill and road. 

The several grounds chiefly relied on now are closely related, 
and are to the effect that although the appellant relied in its re- 
turn and before the tax appeal court on the provision of the stai- 
ute which allows a deduction for “losses otherwise actually in- 
curred,” it is not thereby precluded on this appeal from relying 
on certain other provisions of the statute, which it is now con- 
tended were presented by counsel but overlooked by the court 
in its former decision. 
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One of the other provisions is that “no deduction shall }> 
made for any amount paid out for new buildings, permanent im- 
provements or betterments made to increase the value of any 
property or estate.” The argument seems to be that, as the 
amount paid for the new mill actually increased the value of the 
plantation only to the extent that that amount exceeded the 
valne of the old mill, the amount paid for the new mill up to the 
valne of the old mill should not be considered as paid out tor 
permanent improvements to increase the value of the plantation, 
and therefore should be deducted. There are assumptions of 
fact in the argument that are at least questionable, but, overlook- 
ing these, it may be said that it does not follow that, because ny 
deduction can be made for expenditures for new buildings, &c., 
made to increase the value, &c., deductions can be made for ex 
penditures for new buildings that do not increase the value, &e. 
It is immaterial, for the purposes of the income tax, how much 
is expended for new buildings, &c., or how much or little the 
value of the estate is inereased thereby. The question is, what is 
the net income. This is found by deducting the expenses from 
the gross income. What is expended for permanent improv - 
ments is not expense. The tax is levied upon the income, not 
upon the increase in value of the estate. The value of the estate 
is constantly changing, owing to many causes, and in so far as it 
is affected by capital expenditure, it may be increased to the full 
amount of such expenditure, or to more or less than that amount. 
Not only would it be impracticable to determine the amount ef 
income by the amount of increase in the value of the estate, but 
the statute docs not permit that, nor would it be practicable or 
reasonable to deduct what has been expended without the ex- 
pected result of a corresponding increase in value, nor was there 
evidence introduced in this case that would justify an attempt at 
such an estimate. The provision is that no deduction can be 
made for expenditures made to increase, that is, for the purpose, 
not with the result of increasing the value, and, moreover, it does 
not, conversely, allow deductions for all expenditures made not 
to increase the value or made unsuccessfully to increase the value 
of the estate. The real question is, whether the expenditure for 
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the new mill, up to the value of the old, may be considered as an 
expense as distinguished from capital expenditure. This brings 
us to the other provision of the statute now relied on. 

“In computing income, the necessary expenses actually in- 
curred in carrying on any business,” &c., “shall be deducted.” 
This provision of the statute might apply if the old mill had 
given out so that it was practically necessary to erect a new mill 
on that account. The amount expended in the new mill up to 
the extent not merely of the value of the old mill, but of the 
amount that would be required to put the old mill in good rz- 
pair or to replace it, might perhaps be deducted as an expense, 
But such was not the case here. As shown by the appellant's 
own witnesses, the old mill was in good condition, and was voi- 
untarily abandoned, and the new mill was erceted solely in order 
to have a larger mil) and in a different location on account ef 
the enlargement of the plantation. 

It may be that these points were not treated as explicitly as 
they should have been in the former opinion, but they were nee- 
essarily considered by the court, and the reasoning of the opinion 
would seem to dispose of them. However, especially in view of 
the extended argument of counsel, we have thought it proper te 
express our views upon these points more in detail. 

The motion for a rehearing is denied. 

Smith & Lewis and L. J. Warren for the taxpayer, 

Robertson & Wilder for the assessor. 
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Decisions Announced without Opinions During the Period 
Covered by this Volume. 


No. 19. Terrrrory or Hawan © Wine Tuna. Appeal 
from District Court, South Ifilo. Submitted January 6, 1902. 
Decided January 6, 1902. Forfeiture of spirituous liquors 
under Section 455, Penal Laws. Appeal by defendant. Per 
Curiam. Judgment appealed from reversed. Case remitted 
to District Court with instructions to sustain defendant’s dc- 
murrer, and for such further proceedings, if any, as may be 
proper, Attorney General E. P. Dole for prosecution. Thos. 
Fitch and W. S. Wise for defendant. 


No. 35.  /n re Assessment or Taxes, Junta K. HUNT ann 
Beery A. Hexe. Appeal from Tax Appeal Court, First Tax- 
ation Division, Submitted Jannary 6, 1902. Decided January 
18, 1902. Two pieces of land at Iwilei, Oahu: (a) one third of 
an acre, returned, with improvements, at $1200, assessed at 
$4800; (b) two thirds of an acre, returned, with improvements, 
at. $2000, assessed at $9600. Both pieces, with improvements, 
jointly valued by Tax Appeal Court at $7200. Appeal by 
Assessor. Per Curium. Valuation fixed by Tax Appeal Court 
affirmed. Robertson & Wilder for Assessor. Peterson & 
Matthewman for tax-payer. 


No. 88. In re Assessuenr or Taxes, JAMES CAMPBELL 
Estate. Appeal from Tax Appeal Court, First Taxation Di- 
vision. Submitted January 6, 1902. Decided January 18, 
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1902. (1) Property fronting on Hotel and Front streets, Hor- 
olulu, containing an area of 26,437 square feet. Returned at 
$75,000; assessed at $150,000 and reduced by the Tax Appeal 
Court to $129,554. (2) Property on Emma street, Honolulu, 
containing an area of 5.21 acres. Returned at $30,000; assessed 
at $75,000 and reduced by Tax Appeal Court to $50,000. Ap- 
peal by the Assessor. Per Curiam. On the first item the appeal 
is sustained, and the valuation of said property is fixed at 
$133,554. On the second item, valuation of the Tax Appeal 
Court is affirmed. Perry, J., dissenting as to the first item: 
Valuation by Tax Court should be affirmed. C. Brown for tax- 
payer. Robertson & Wilder for Assessor. 


No. 39 In re Assessment or Taxes, Jous Putas. Appeal 
from Tax Appeal Court, First Taxation Division. Submitted 
January 6, 1902. Decided January 18, 1902. About four 
acres at Kalihi, Honolulu, R. P. 672, L. C. A. 1541. Returned 
at $1500; assessed at $8000. Valued by Tax Court at $3000. 
Appeal by Assessor. Per Curiam. Valuation placed at $4000. 
Perry, J., dissenting: Valuation by Tax Court should be 
affirmed. Robertson & Wilder for Assessor, appellant. J. A. 
Magoon and T. I. Dillon for tax-payer. 


No. 40. In re AssEssmENT or Taxes, Mary A. GRAEME. 
Appeal from Tax Appeal Court, First Taxation Division. Sub- 
mitted January 6, 1902. Decided January 18, 1902. Land 
N. E. corner Kaahumanu and Queen streets, Honolulu. Front- 
age, Kaahumann street 146 feet, Queen street 97 1-2 feet. Area, 
12,850 square feet. Property subject to lease expiring in 1919, 
at a rental of $2000 per annum. Returned at $20,000; assessed 
at $140,000. Valuation fixed by Tax Appeal Court, $20,000. 
In this court the Assessor claims a valuation of $75,000, and the 
tax-payer concedes a value of $45,000, subject to the lease. Per 


692 MEMORANDA. 


Curiam. Valuation fixed at $45,000. Robertson & Wilder for 
Assessor. C. Brown for tax-payer. 


No. 41. Ju ve Assessmenr or Taxes, ©. K. C. Rooke. 
Appeal from Tax Appeal Court, First Taxation Division. Sub- 
mitted January 7, 1902. Decided January 18, 1902. Land at 
Honuakaha, Honolulu, containing an area of 196,891 square 
feet. Returned at $2800; assessed at $35,000, and valued at 
$2800 by Tax Appeal Court. Appeal by the Assessor. Per 
Curiam. The appeal is sustained on authority of In re Assess- 
ment of Taxes, Emily K. Mehrten, 13 Haw. 677, and the val- 
uation of said property fixed at $25,000. Atkinson & Judd for 
tax-payer. Robertson & Wilder for Assessor. 


No. 42. Jn re Assessment or Taxes, M. S. Grinpaum & 
Co., Limiten. Appeal from Tax Appeal Court, First Taxation 
Division. Submitted January 13, 1902. Decided January 18, 
1902. Stock of merchandise, returned at $124,842.82; assessed 
at $184,842.82. Valued by Tax Appeal Court at amount re- 
turned. Appeal by Assessor. Per Curiam. Value placed at 
$150,000. Robertson & Wilder for Assessor. Hatch & Silli- 
man for tax-payer. 


No. 45. In re Assessment or Taxes, KAPIOLANI ESTATE, 
Lyotrepv. Appeal from Tax Appeal Court, First Taxation Di- 
vision. Submitted Jannary 8, 1902. Decided January 17, 
1902. (1) 4.23 acres, south side of Wilder Avenue, between 
Keeaumoku and Makiki streets, Honolulu, subject to lease for 
20 years from May 11, 1896, at annual rental of $400. Returned 
at $3200; assessed at $24,000. Valued by Tax Court at $3200. 
(2) 11,325 square feet, north corner of King and Alakea street, 
Honolulu. Returned at $30,000; assessed at $40,000. Valued 
by Tax Court at $30,000. (3) 162.61 acres, Mokauea, Kalihi, 
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Honolulu. Returned at $50,000; assessed at $300,000. Valued 
by Tax Court at $97,200. Appeal by Assessor. Appeal by tax- 
payer as to other items abandoned. Per Curiam. The first lot 
is valued at $10,000. See Bishop Estate case, 18 Haw. 671. 
The valuations of the second and third lots by the Tax Court 
at $30,000 and $97,200, respectively, are affirmed. Valuations 
of other lots, as to which the tax-payer appealed, are affirmed. 
Robertson & Wilder for Assessor. Kinney, Ballou & MeClan- 
ahan for tax-payer. 


No. 46. Jn re Assessmenr or Taxes, S. C. Arren. Appeal 
from Tax Appeal Court, First Taxation Division. Submitted 
January 7, 1902. Decided January 18, 1902. Tract of land 
at Makiki, Honolulu, Oahu, now used as pasturage, but suitable 
for house lots. Total area, 18 1-2 acres; available for house lots, 
exclusive of roads and certain ditches, 14 1-2 acres. Returned 
at $50,000; assessed at $90,000. Valuation fixed by Tax Appeal 
Court, $77,000. Appeal by Assessor. Per Curiam. Valna- 
tion appealed from affirmed. Robertson & Wilder for Assessor. 
Holmes & Stanley for tax-payer. 


No. 47. In re Assessment or Taxes, ANTONE MANUvEL. 
Appeal from Tax Appeal Court, First Taxation Division. Sub- 
mitted January 7, 1902. Decided January 18, 1902. (1) 15,800 
square feet, north corner Nuuanu and Pauahi streets, Honolu!n. 
Returned at $12,000; assessed at $30,000. Reduced by the Tax 
Court to the amount of the return. (2) 45,990 square feet, 
Pauoa, Honolulu. Returned at $6000; assessed at $8500. Re- 
duced by Tax Court to the amount of the return. Appeal by 
Assessor. Per Curiam. The appeal is sustained on the firt 
piece on the authority of In re Assessment of Taxes of Mehrten, 
13 Haw. 677, and the valuation of said property fixed at $24,000, 
and as to the second piece, the decision of the Tax Appeal Court 
is affirmed fixing the valuation of the property at $6,000. Perry, 
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J., dissenting as to first piece: Valuation should be $15,000. 
J. A. Magoon and T. I. Dillon for tax-payer. Robertson & 
Wilder for Tax Assessor. 


No. 49. In re Assessment or Taxes, Joun Ir Estare, Lim- 
ITED. Appeal from Tax Appeal Court, First Taxation Division. 
Submitted January 7, 1902. Decided January 18, 1902. 
(1) 34,547 acres, south corner King and Waikiki streets, Pawaa, 
Honolulu. Returned at $40,000; assessed at $70,000. Value 
by Tax Court at $70,000. (2) 4.02 aeres, north side of, but 
not fronting on, Waikiki road, Pawaa, Honolulu. Returned at 
$2000; assessed at $5000. Valued by Tax Court at $5000. 
(3) 8000 acres, pasture land, Ewa, Oahu. Returned at $24,000; 
assessed at $40,000. Valued at $40,000. Appeal by tax-payer. 
Per Curiam. Valuation of first piece placed at $50,000. Val- 
uations of other pieces by Tax Appeal Court affirmed. Perry, 
J., dissenting as to first piece: Valuation should be $40,000. 
J. A. Magoon and T. 1. Dillon for tax-paver. Robertson & 
Wilder for Assessor. 


No. 50. In re Assessment or Taxes, A. Hocxina. Appeal 
from Tax Appeal Court, First Taxation Division. Subinitted 
January 7, 1902. Decided January 18, 1902. Land on north- 
west corner of Nuuanu and King streets. Frontage on King 
street, 140 feet, and on Nuuanu street, 110 feet. Brick buil l- 
ings used as stores on the property. Tota! rental at date of 
assessment, $505 per month, or $6060 per year. In 1899 the 
present owner, who at that time held a lease on the whole prop- 
erty, with 25 years of the term unexpired, at a rental of $109 
per month, purchased an undivided 19-36 interest for $15,000. 
Returned at $40,000; assessed at $75,000. Assessment su-- 
tained by Tax Appeal Court. Per Curiam. Valuation fixed at 
$75,000. Perry, J., dissenting: Valuation should be $48,480. 
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Robertson & Wilder for Assessor. Magoon & Dillon for tax- 
payer. 


No. 57. In re Assessment or Taxes, Mrs. B. M. Aten. 
Appeal from Tax Appeal Court, First Taxation Division. Snb- 
mitted February 24, 1903. Decided February 24, 1903. Land 
on Kewalo street, Makiki. Area, 6 acres. Returned at $20,000; 
assessed at $36,000. Valued by Tax Court at $27,910. Appeal 
by Assessor. Per Curiam. Valuation appealed from affirmed. 


No. 58. In re Assessment or Taxes, S. ©. ALLEN. Appeil 
from Tax Appeal Court, First Taxation Division. Submitted 
February 24, 1903. Decided February 24, 1903. Land on 
Kewalo street and Wilder avenue, Makiki. Area, 11 44-100 
acres. Returned at $40,000; assessed at $69,000. Valued vy 
Tax Court at $42,090. Appeal by Assessor. Per Curiam. 
Valuation appealed from affirmed. 


No. 60. TI. Hackrrin & Co., Lro., v. Hiro Ratiroap Co., 
Lro. Error to Circuit Court, Fourth Circuit. Submitted April 
22, 1902. Decided April 23, 1902. Motion by defendant to 
quash the writ of error for the reason that the same issued before 
the bond required by Section 1450 C. L. was filed. Per Curiam. 
For the reason stated the motion is sustained and the writ is 
quashed. (Frear, C. J., disqualified, did not sit.) Kinney, 
Ballou & McClanahan for the plaintiff. Hatch & Silliman, 
Smith & Parsons for defendant. 


No 65. In re Assessment or Taxes, M. W. McCuesney & 
Sons. Appeal from Tax Appeal Court, First Taxation Division. 
Submitted February 27, 1903. Decided March 3, 1903. 
Lessee’s interest in land and buildings, known as Anthon 
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Premises, situate on Queen street, near Kaahumanu. Lease 
dated January 11, 1899; term, as returned, twenty years; rent 
reserved, $150 per month; rental value, $250 per month. No 
value stated in return; assessed at $22,765. Valued by Tax 
Court at $8000. Appeal by Assessor. Per Curiam. Even 
assuming that, as contended by the Assessor, the provision in 
the lease rendering it terminable, at the will of the lessor, at any 
time after July 1, 1904, upon certain conditions, cannot be con- 
sidered, since the lessee did not mention it in his return, the 
valuation appealed from is affirmed. 


No. 66. In re Assessment or Taxes, ORPHEUM Company, 
Limirep. Appeal from Tax Appeal Court, First Taxation Di- 
vision. Submitted February 25, 1903. Decided March 2, 1903. 
Land and buildings, known as Orpheum Premises, situate on 
Fort street, above Beretania street. Area, 38-100 acre. Re- 
turned at $50,000; assessed at $72,485. Valued by Tax Court 
at $50,000. Appeal by Assessor. Per Curiam. Valuation 
appealed from affirmed. 


No. 69. Jn re Assessment oF Taxes, J. F. Connurn. Appeal 
from Tax Appeal Court, First Taxation Division. Submitted 
February 25, 1903. Decided February 25, 1903. Land on 
Kinau and Lunalilo streets. Area, 60,000 square feet. Returned 
at $5000; assessed at $10,000. Valued by Tax Court at $9000. 
Appeal by Assessor. Per Curiam. Valuation appealed from 
affirmed, 


No. 70. Anna Gertz, In Her Own Benatr anp as Execu- 
TRIX OF THE WILL OF Curistran GERTZ, DECEASED, V. J. ALFRED 
Macoon 1N His Personar Capacity anp as Trosres FoR C. H. 
Bannina anp B. R. Bannine, Joun Bucrrey anp Maria J. 
Forges. Appeal from Circuit Judge, First Circuit. Submittel 
February 26, 1903. Decided March 6, 1903. On April 6, 1901, 
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the complainant filed a bill in equity praying, inter alia, that 
a certain mortgage, dated December 11, 1894, and the fore- 
closure thereof, had in January, 1896, be declared null and void. 
Demurrers to the bill were sustained and the bill dismissed in 
June, 1901. From that decree no appeal was noted, nor weve 
any other steps taken by the complainant until March 31, 1902, 
on which date a motion for a re-hearing on the demurrer and 
for leave to amend the bill was filed. The motion was denied on 
the ground that the proposed amendment discloses no cause for 
equitable relief. It is from the last mentioned order that the 
present appeal was taken. Per Curiam. The order appealed 
from is affirmed. Re-hearing denied May 18, 1903. 


No. 98. OC. C. Kennepy v. F. M. WAKEFIELD. Appeal from 
Circuit Judge, Fourth Circuit. Submitted March 17, 1902. 
Decided April 23, 1902. Delinquent taxes declared to be a 
first lien and included in decree of foreclosure of mortgage with- 
out proper allegations or parties. Appeal by the plaintiff. Per 
Curiam. On authority of the decision in Theo. H. Davies & 
Co., Ltd., v. F. M. Wakefield (ante p. 201), the decree appealed 
from is reversed and the cause remanded. Smith & Parsons 
for the plaintiff. No brief for defendant. 
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RESOLUTION. 


Wuereas, It has pleased Almighty God to remove by death 
Grorce Hons, Esquire, a member of the bar of this court; 

Resotvep, That, deeply deploring our loss, we desire to place 
on record our kindly remembrance of our departed friend and 
brother; and to tender to the family of the deceased our sincere 
sympathy; and that the Court be moved to enter these resolu- 
tions upon the records of the court. 


On motion on behalf of the bar, the foregoing was ordered 
spread upon the records of the Supreme Court on March 25, 
1903. Henry Smıry, Clerk. 


+ 
INDEX. 
ABATEMENT. 
Pendency elsewhere of a subsequent action on life insurance policy 
is no ground for the abatement of the prior action here. Brown v. 
Equit. Life A. Co. of U. S., 80. 


ACCOUNTS. 
1. A suit in equity for an accounting between principal and an 
agent occupying a fiduciary relation does not violate right to a jury 
trial under constitution of 1894 if the accounts are long and com- 
plicated. Kawananakoa v. Puahi, 72. 
2, Ina suit for accounting between principal and agent, a court of 
equity may determine questions of lawfulness of discharge and com- 
pensation. Ibid. 
3. An ordinary, continuous book account is an entire claim and 
cannot be split for the purpose of bringing several actions on the 
different parts. Lewers & Cooke v. Redhouse, 290. 
4. An action on a part of a book account bars a later action on the 
remainder. Lewers & Cooke v. Redhouse, 290; Phillips v. Lun 
Chong Co, 295. 
5. A guardian who mixes trust funds with his own and keeps no 
satisfactory separate account should be charged interest upon money 
allowed to lie idle an unreasonable time. In re Guardianship of 
Hoare, 443. 


ACTIONS. 
I. An action on a life insurance policy is transitory and need not 
be brought at place where policy is payable. Brown v. Equit. Life 
Ass. Co. of U. S., 80. 
2. An ordinary, continuous book account cannot be split for the 
purpose of bringing several actions on the different parts. Lewers & 
Cooke v. Redhouse, 290. 
3. An action is “commenced” in the meaning of the mechanics’ lien 
Jaw when the complaint has been filed and summons issued with 
the intent that it be served promptly. Hackfield & Co. v. Hilo R. 
R. Co., 448. 
4. See ABATEMENT, ASSUMPSIT, BANKRUPTCY, EJECT- 
MENTS, REPLEVIN, HABEAS CORPUS, MANDAMUS, 
WRIT OF PROHIBITION. 

ADMINISTRATORS. 
See EXECUTORS AND ADMINISTRATORS. 


700 INDEX. 


ADMIRALTY. 


A decree of the Supreme Court in admiralty will not be set aside 
because the decree appealed from was made by the successor of the 
judge who tried the case.and made decision. Hind v. Wilder’s S. S. 
Co., 215. 


ADULTERY. 


1. In a prosecution for adultery, an admission by one that she was 
married, is competent and sufficient evidence of marriage as against 
herself, but net as against her codefendant. T. of H. v. Castro, 13. 
2. Evidence held to not necessarily prove adultery. Rickard v. 
Rickard, 68. 


ADVERSE POSSESSION. 


1. Where one is shown to have been for statutory period in actual, 
open, notorious, continuous and exclusive possession, apparently as 
owner, and such possession is unexplained, either by showing that 
it wac under lease from, or other contract with or otherwise by 
permission of the true owner, the presumption is that such possession 
was hostile. Albertina v. Kapiolani Estate, 321; Kapiolani Estate v. 
Cleghorn, 330; Smith v. Hamakua Mill Co., 660. 

2. The provisions of Art. 39 of the Constitution of 1864 that the 
“King’s private lands and other property are inviolable,” did not 
prevent the statute of limitations from operating upon such lands. 
Kapiolani Estate v. Cleghorn, 330; Kapiolani Estate v. Kaneohe 
Ranch Co., 645. 

3. Evidence held to prove adverse possession. Kapiolani Estate v. 
Kaneohe Ranch Co., 643. 

4. A mere scintilla of evidence is insufficient to support a verdict. 
Smith v. Hamakua Mill Co., 669. 


AGENT. 
1. Where a fire insurance policy provides that no agent of the in- 
surance company except an officer of the company shall have power 
to waive any provision or condition of the policy unless such waiver 
be written upon or attached to the policy, there may be no proof of 
an oral waiver by an agent of a provision of the policy. Boardman 
v. Fireman’s Fund Ins. Co., 21. 
2. A principal may maiontain a bill in equity for an accounting 
against an agent occupying a fiduciary relation. Kawananakoa v. 
Puahi, 72. 
3. In a suit for accounting between principal and agent. a court 
of equity may determine questions of lawfulness of discharge and 
compensation. Ibid. 
4. A party who, with full knowledge of facts connected with making 
of a contract by her agent, accepts a part of the benefits accruing 
from such contract, thereby ratifies the contract as a whole, 
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AGENT — Continued. 


and has no right thereafter to complain of the acts of the agent as 
contrary to instructions. Montano v. Castle, 362. 

5. Where a principal accepts benefits of an unauthorized act of 
an agent in ignorance of the circumstances he is absolved from lia- 
bility by reason of supposed assent to the unauthorized act. Ibid. 
6. General words in a power of attorney must be construed with 
reference to the specified objects to be accomplished. Harrison v. 
Magoon, 418. 


ALIMONY. 


1. An order in equity for temporary maintenance is appealable and 
can not be enforced by contempt proceedings pending an appeal. 
Dole v. Gear, 554. 

2. Alimony may be awarded in gross. Nobriga v. Nobriga, 152. 

3. It is not necessary to use tables of mortality and annuities in 
determining amount of alimony in gross. Ibid. 

4. An excessive amount of alimony payable within too short a time 
may be set aside. Ibid. 

5. Asa rule allowances of alimony in gross are less than one-third 
the estate and the amount of wife’s property is taken into account. 
Ibid. 


AMENDMENT. 


1. A court may refuse an ameundment which substitutes one or 
more persons for the sole party defendant. Ter. of Hawati v. Yim 
You, 112. 

2. A motion to amend assignments of error in a writ of error is 
made too late when made pending hearing on a motion for re- 
hearing. Orpheum Co. v. Dimond & Co., 577. 

3. Where service of a garnishee is defective because the copy de- 
livered him lacks the seal of the court and signature of the clerk, 
there can be no amendment of the process so as to give the court 
jurisdiction of the garnishee. Hayashi v. Iwata, 627. 


APPEALS. 
1. Improper acts of a iudge in keeping jury out after they had re- 
ported that they could not agree, and improper charges, are not 
subject to revision on appeal where no objection to such acts and 
charges were made before the verdict was renderd. Hitchcock v. 
Haw. Tramway Co., 137. 
2.Appeal will not be dismissed for want of transcript of evidence 
when evidence is not necessary to enable the court to dispose of 
the appeal on its merits. 7n re Estate of Holt, 164. 
3. A decree in admiralty by the Supreme Court on appeal will not 
be set aside on the ground that the decree appealed from was not 
made by the judge who tried the case and made the decision, but 
by his successor in office. Hind v. Wilders S. S. Co., 215. 
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APPEALS—Continued. 
4. Where an illegal sentence has been imposed, a case may be 
remanded to the trial court with directions for imposition of a legal 
sentence. Territory of Hawaii v. Savidge, 286. 
5. Constitutional right to jury trial is not denied to parties before 
District Magistrates as a jury trial is obtainable by appeal to Circuit 
Court. Lewers & Cooke v. Redhouse, 290. 


6. A certificate of a District Magistrate that an appeal was duly 
noted upon a certain point of law, is sufficient to raise that point of 
law before the Supreme Court, though it does not appear otherwise, 
that the point of law appealed upon was raised before the magistrate. 
Lewers & Cooke v. Redhouse, 290; Ming Hym v. Young Tong, 300. 


7. An appeal will not be dismissed because the appeal bond runs 
to the court instead of the clerk but an amended bond will be or- 
dered filed. Phillips v. Lun Chong Co., 295. 

Points of law held to be stated sufficiently clearly. Phillips v. Lun 
Chong Co., 295. 

8. A notice of intention to appeal is not a notice of appeal. and a 
notice of appeal filed after statutory time will not be regarded as an 
amendment of a notice of intention to appeal filed before the expi- 
ration of that time. Makaio v. Adamu, 411. 

9. Word “appeal” in statute creating Commissioner of Fire 
Clezims construed to mean any proceeding for reviewing and cor- 
correcting the judgment of an inferior tribunal. Liverpool, London 
& Globe Ins. Co. y. Macfarlane, 481. 


10. Appeals do not lie in divorce cases. Nobrega v Nobrega 502. 


ur. A party may appeal in person or by a new attorney from an 
order in respect to counsel fees in which her interests and her at- 
torney’s are adverse, Ibid. 


12. Where no transcript of testimony is in the record the Supreme 
Court will not consider whether a Circuit Judge has abused his dis- 
cretion in ordering an execution to issue pending an appeal. Or- 
pheum Co. v. Dimond & Co., 552. 

13. A District Magistrate may not issue an execution in a case 
involving over $20, pending an appeal to the Circuit Court. Wong 
Chow v. Dickey, 524. 

14. An order in Equity for alimony pendente lite is appealable. It 
is final in its nature. Dole v. Gear, 554. 

15. A taxpayer is entitled to an appeal when a return is filed and 
either the amount of the property is increased from the return or the 
character of the property is changed so that it is subject to a greater 
taxation. In re Taxes May & Co., 630. 

16. An appeal in an equity case brings up for review interlocutory 
orders and matters within discretion of trial judge. Lee Chu v. 
Noar, 648. 
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APPEALS—Continued. 


17. A Circuit Court has no jurisdiction over a case appealed from 
a District Magistrate to a Circuit Judge at Chambers. Silva v. 
Souza 46. 

18. Where a District Magistrate sends up certificate of appeal and 
record three years after the appeal is perfected and judgment by 
default is rendered against defendant without notice of sending up of 
appeal or of hearing, until execution is issued, it is an abuse of dis- 
cretion to refuse to vacate the judgment on motion. Vivas v. 
Akoni, 115. 

19. See EXCEPTIONS, WRIT OF ERROR. 


APPEARANCE. 
1. <A garnishee can not give a court jurisdiction over it by enter- 


ing its appearance. Hayashi v. Iwata, 627. 

2. A general appearance in a case is a waiver of any defect in a 
published notice to appear. Haw. Com. & Sug. Co. v. Wailuku Sug. 
Co., 50 


APPROPRIATIONS, 


1. Act 10, Laws of 1901, made no appropriation for payment of 
bailiffs. First Judge v. Auditor, 393. 

2. The provision of the salaries appropriation act of 1901, that no 
person holding more than one office shall draw more than the salary 
of the highest office if it amount to $1200 a year, applies where the 
salary of one such office is payable under that act and the salary of 
the other under the current expense act. It applies to deputy sher- 
iffs, public land agents and inspectors of elections, but not to public 
school teachers and clerks of election precincts. Appeal of Cooper, 
282, 


ARBITRATION. 
I. An agreement to arbitrate which is general and does not 
make arbitration a condition precedent to the right to sue, does not 
prevent suit without arbitration. Hind v. Low, 438. 


ARREST. 


I. An arrest without warrant legal where officers see offense of 
selling liquor without a license committed. Ter. of Hawaii v. Sing 
Kee, 586. 


ASSAULT AND BATTERY. 


I. One who is entitled to possession of real property but out of 
possession may not use force to recover possession. Territory of 
Hawaii v. Savidge, 285. 

2. Evidence held sufficient to justify jury in finding that party as- 
saulted was officer in discharge of his duty and that defendant knew 
it. Territory of Hawai v. Cheong Jim Cheong, 610. 
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ASSUMPSIT. 


1. It is error to grant motion of non-suit in action of assumpsit 
for medical services where answer admits all facts except value of 
services. Armitage v. Bishop, 134. 
2. Attorneys’ commissions presumably should not be ‘ncluded in 
determining whether a District Magistrate has jurisdiction. Lewers 
& Cooke v. Redhouse, 290. 
3. A Circuit Court on an appeal in action of assumpsit from a 
District Magistrate should not award attorneys’ commissions on 
amount of judgment of District Magistrate. Sun v. Makainai, 495. 
4. Proper action for trustee in bankruptcy seeking to recover pref- 
erence. Thayer v Lidgate, 544. 
5. Not barred by decree dismissing bill for specific performance 
in suit in which question of damages was not raised. Paris v. Ma- 
goon, 612, 

ATTACHMENT. 


A defendant in an attachment suit who by paying the debt sued on 
before return day secures the discharge of the attachment may not 
recover damages in a suit on a bond to pay damages “in case the 
attachment should be dissolved, by competent authority before final 
judgment.” Brown v. Haw. Supply Co. Lid, 463. 


ATTORNEYS AT LAW. 


1. $100—not $250—proper fee for attorney who is guardian of a 
spendthrift for defending suit to terminate guardianship. In re Es- 
tate of Kapukini, 204. 

2. Fees allowed by Equity Judge to attorneys for plaintiff in suit 
on behalf of stockholders to recover promoters fees fraudulently 
taken by them, reduced from $20,000 to $7,500. Hitchcock v. Hus- 
face, 232. 

3. Attorneys’ commissions should not be included in determining 
whether a District Magistrate has jurisdiction of a case. Lewers 
& Cooke v. Redhouse, 290. 

4. Whether defendant in suit for malicious prosecution acted on 
advice of counsel in good faith without malice is peculiarly a matter 
for the jury. imi v. Cornwell, 301. 

5. The Supreme Court will not on mere suggestion of counsel look 
into conduct of counsel out of the presence of the Court. In re Ka- 
pukini, 310. 

6. Application should be made to Circuit Judge for allowance of 
advances made by counsel to 2 spendthrift under guardianship. The 
Supreme Court passes upon such matters only on appeal. bid. 
7. A Circuit Court on appeal from a District Magistrate in action 
of assumpsit can not award attorneys’ commissions on amount re- 
covered before the District Magistrate as well as attorneys’ com- 
mission on amount recovered in Circuit Court. Sun v. Makainai, 
495. 
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8. An appeal may be taken by a party in person or by a new attor- 
ney without a substitution of attorneys of record from an order in 
respect to counsel fees in which her interests and her attorney’s are 
adverse. Nobrega z. Nobrega, 502. 

9. A court of equity should not allow defendant an attorney's fee on 
dtssolution of a temporary injunction without proof of payment of 
such fee by defendant. Kaikainahaole v. Allen, 527. 


AUCTION. 


In partition sale when six parcels of land are sold for $29,205, and 
one lot sold twice for $3,000 besides, the auctioneer’s fee should not 
exceed $450. Schlief v. Clark, 78. 


BAILIFFS. 


Act 10, Laws of 1901, made no appropriation for payment of bailiffs. 
First Judge v. Auditor, 393. 


BANKRUPTCY. 


x. To constitute a voidable preference, the preferred creditor must 
have had reasonable cause to believe that the debtor was insolvent 
at the time it was given. Fairer v. H. Hackfeld & Co., Lid., 209. 
2. Evidence held not to satisfactorily show that creditor had rea- 
sonable cause to believe debtor insolvent. Ibid. 

3. A trustee in bankruptcy cannot recover from a creditor an 
amount paid by a guarantor of a debt of the bankrupt. Ibid. 

4. The Territorial courts, and not the United States District Court, 
have jurisdiction of suits by a trustee in bankruptcy to recover a 
preference. Thayer v. Lidgate, 345. 

5. Equity has no jurisdiction over a suit by a trustee in bankruptcy 
to recover money paid by the bankrupt to a creditor as a preference. 
Ibid. 


BEACH. 


1. Kamehamcha V. had power to make grant of land between high 
and low water mark. Territory of Hawaii v. Liliuokalani, 88. 

2. Do Kam. II. Brown v. Spreckels, 399. 

3. Any public right of bathing is subordinate to any other lawful 
use which the littoral owner may desire to make of the beach. 
Territory of Hawaii v. Liliuokalani, 88. 

4. The word “beach” may be used in a deed in a popular sense 
denoting not only the space between high and low water mark, but 
part of the adjoining land. Brown v, Spreckels, 399. 


BILL OF EXCEPTIONS, see EXCEPTIONS. 
BILLS AND NOTES. see NEGOTIABLE INSTRUMENTS. 
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BOARD OF HEALTH. 


1. The Board of Health is not authorized to declare .hat a nuisance 
which is not one in fact. Akwai v. Royal Ins. Co., 533. 

2. A resolution of a Board of Health that a building should be de- 
stroyed as a nuisance, made without notice to the owner, will not 
bind him in a suit for insurance. Ibid. 


BONDS. 


1. An appeal will not be dismissed because the appeal bond runs to 
the court instead of the clerk, but an amended bond will be ordered 
filed. Phillips v. Lun Chong Co., 295. 

2. A defendant in an attachment suit who, by paying the debt sued 
on before the return day, secures the discharge of the attachment, 
may not recover damages in a suit on a bond to pay damages “in 
case the attachment should be dissolved by competent authority be- 
fore final judgment.” Brown v. Haw. Supply Co., Lid., 463. 

3. A condition in a trust deed securing bonds requiring assent of a 
majority of bondholders to compel the trustees to foreclose for de- 
fault in payment of interest, does not make the buying of a bond by 
a guardian a delegation of authority and improper. Ín re Guardian- 
ship of Parker, 347. 

4. A purchase of bonds by a guardian from a corporation of which 
he is a director and treasurer is voidable at the election of the guard- 
ian ad litem of the ward. Jbid. 


BOUNDARY COMMISSIONERS. 


The Boundary Commissioners determine boundaries as they were 
in 1848 at the time of the “Mahele.” T. of H. v. Lilivokaluni, 88. 


BREACH OF PROMISE. 


1. $2,500 held not excessive damages. Brown v. Bannister, 34. 

2. Seduction subsequent to promise to marry does not make origi- 
nal contract to marry void as based on an immoral consideration. 
Brown v. Bannister, 34. 


CANCELLATION OF INSTRUMENT. 


1. A lease by an inexperienced young man with little business abil- 
ity to a capable husiness man for an inadequate consideration, the 
weaker trusting the former to protect his interest, will be cancelled 
by a court of equity. Hall v. Winam, 300. 

2. A cancellation of an agreement may be good consideration for 
the execution of another. Harrison v. Magoon, 418. 
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Akana, Estate of, 11 H., 420: In re Hoare, 448. 
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338. 
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Bartlett v. Bartlett. 13 H., 707, 713: Rickard v. Rickard, 71. 

Bishop v. Kala, 7 H., 590: Smith v. Hamakua Mill Co., 679. 

Bishop, Estate of, 11 H., 33: Holloway v. Brown, 175. 

Bishop Estate, 13 H., 671; In re assessment of taxes, Kapiolani Estate, 
693. 

Bishop & Co. v. Pacific Navigation Co., 7 H., 276: Kapiolani Estate v. 
Grinbaum & Co., 584. 

Boardman, Estate of, 5 H., 147: Kidwell v. Godfrey, 141. 

Bohnenberg v. Zimmerman, 13 H., 4, 6: Tomikawa v. Gama, 176. 

Boundaries of Pulehunui, 4 H., 239: Ter. of Hawaii v. Liliuokalani, 92 
105. 

Branca v. Makuakane, 13 H., 499: Keanu v. Kaohi. 143. 

Branca v. Makuakane, 13 H., 499: In re Parker, 350. 

Brown v. Brown, 11 H., 47: Keanu v. Kaohi, 143. 

Brown v. Spreckels, 14 H., 400: Carter v. Territory of Hawaii, 470. 

Bruns v. Minister of Interior, 3 H., 787: Ter. of Hawaii v. Liliuokalani, 
104. 

Bush, In re, 8 H., 221: Ex parte Smith, 246. 

Byrne v. Voeller, 13 H., 494: Tibbets v. Pali, 520. 

Campbell v. Kamaiopili, 3 H., 477: Kaikainahaole v. Allen, 529. 

Campbell v. Manu, 4 H., 459: Valkenberg v. Treasurer Territory of Ha- 
waii, 187. 

Castle v. Luce, 4 H., 63: Shaw v. Booth, 120. 

Choy Look See v. Royal Ins. Co., 14 H., 5: Boardman v. Fireman’s Fund 
Ins. Co., 28. 
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Coffield v. Territory of Hawaii, 13 H., 478: Liverpool and London and 
Globe Ins. Co. v. Macfarlane, 484. 
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Coleman v. Coleman, 5 H., 300: Hind v. Wilder’s S. S. Co., 219. 

Cummings v. laukea, 10 H., 1-4: Holloway v. Brown, 173. 

Estate of Akana, 1: H., 420: In re Hoare, 448. 

Estate of Alina, 13 H., 389: Schlief v. Clark, 79. 

Estate of Alina, 13 H., 389: In re Hoare, 448. 

Estate of Banning, ¢ H., 253: Nobriga v. Nobriga, 153. 

Estate of Bishop, 11 H., 33: Holloway v. Brown, 175. 

Estate of Boardman, 5 H., 147: Kidwell v. Godfrey, 141. 

Estate of Kamaka, 9 H., 245: Choy Look See v. Royal Ins. Co., 6. 

Estate of Kamaka. 9 H., 245: Boardman v. Fireman’s Fund Ins. Co., 28. 

Estate of Kamakala, 12 H., 262: Hind v. Wilder’s S. S. Co., 219. 

Estate of Kamehameha IV.. 2 H., 715: Brown v. Spreckels, 405. 

Estate of Kamehameha IV, 2 H., 715: Kapiolani Estate v, Cleghorn, 332. 

Estate of Lazarus, 13 H., 242: In re Hoare, 448. 

Ex parte Oriemon, 13 H., 106: Ex parte Smith, 251. 

Fishel v. Turner, 13 H., 392: Jones v. Petersen, 428. 

Flores v. Maka, 11 H., 512: Hakalau Plantation Co. v. Kahuena, 192. 

Fowler & Co. v. Catton, 13 H., 487: Brown v. Equit. Life Ass. Ass’n of 
U. S., 84. 

Fowler & Co. v. Catton, 13 H., 487: Kawananakoa v. Peahi, 76. 

Gillespie v. McBryde, 13 H., 433: Hitchcock v. Haw. Tramways Co., 138. 

Green v. Cartwright, 7 H., 726: Kapiolani Estate v. Cleghorn, 333. 

Haalelea v. Montgomery, 2 H., 62: Carter v. Territory of Hawaii, 476. 

Hakalau Plantation Co. v. Kahuena, 14 H., 189: Mossman v. Dole, 368. 

Halstead v. Gay, 7 H., 587: Brown v. Spreckels, 405. 

Hamburg v. Namura, 13 H.. 702: Phillips v. Lun Chong Co., 296. 

Harris v. Carter, 6 H., 195, 209: Kapiolani Estate v. Cleghorn, 333. 

Harrison v. Magoon, 13 H., 339: Harrison v. Magoon, 421. 

Harrison v. Magoon, 14 H., 418: Harrison v. Magoon, 531. 

Hatton v. Piopio, 6 H., 334: Carter v. Territory ot Hawaii, 478. 

Hawaii Land Co. v. Lion Fire Ins. Go.. 3 H., 164: Choy Look See v. 
Royal Ins. Co., 6. 

H. C. & S. Co. v. Tax Assessor, 14 H., 601: In re assessment of taxes, H. 
C. & S. Co., 687. 

Hawaiian Commercial & Sugar Co. v. Waikapu Sugar Co., 8 H., 449: Dole 
v. Gear; 560. 

Hawaiian Commercial & Sugar Co. v. Wailuku Sugar Co., 14 H., 50: Paris 
v. Magoon, 613. 

Hayselden v. Wahineaea, 9 H., 51: Smith v. Hamakua Mill Co., 679. 

Heeia Plantation Co. v. McKeague, 5 H., 101: Hawaii Mili Co. v. An- 
drade, 500. : 

Hemen v. Kamakaia, 10 H., 547: Keanu v. Kaihi, 143. 

Hind v. Wilder S. S. Co., 13 H., 112, 174; ;Hind v. Wilder S. S. Co., 
217. 

Hitchcock v. Humphreys, First Judge, 14 H., 1: Hitchcock v. Hustace, 
233. 
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Hitchcock v. Hustace, 13 H., 641: Hitchcock v. First Judge, 2. 
Hitchcock v. Hustace, 13 H., 641: Hitchcock v. Hustace, 233. 

Hitchcock v. Hustace, 14 H., 232: In re Guardianship of Parker, 360. 
Hoare v. Allen, 13 H., 257: Kapiolani Estate v. Atcherley, 658. 

Hon, Rapid Transit & Land Co. v. Haw. Tramways Co., 13 H., 363: Car- 


ter v. Territory of Hawaii. 480. 
In re assessment of taxes of Mehrten, 13 H., 677: Shaw v. Booth. 121. 


In re assessment of taxes of Mehrten, 13 H., 677: In re assessment of 
taxes, Rooke. 692. 

In re assessment of taxes of Mehrten. 13 H., 677: In re assessment of 
taxes, Manuel, 693. 

In re Boundaries of Pulehunuix 4 H., 239: Ter. of Hawaii v. Liliuokalani, 
92 and 105. 

In re Bush, 8 H., 221: Ex parte Smith, 246. 

In re Estate of Banning, 9 H., 453, 461. 462: In re Parker, 350. 

In re Kapukini, 14 H., 204: In re Kapukini, 319. 

Jones v. Norris, 8 H., 71: Davies & Co. v. Wakefield, 201. 

Judd v. Kuanalewa, 6 H., 329:. Carter v. Territory of Hawaii. 478. 

Kahoiwai v. Limaeu, 10 H., 507° Hakalau Plant. Co. v. Kahuena, 192. 

Kahoiwai v. Limaeu, 10 H., 507: Mossman v. Dole, 360. 
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tory of Hawaii v. Ah Quong, 110. 

Kailianu v. Lumai, 8 H., 508: Proper v. Proper, 600. 

Kake v. Horton, 2 H., 209: In re Parker, 301. 

Kalatkoa v. Henry, 11 H., 430: Gaspar v. Nahale, 574. 

Kamaka, Estate of, g H., 245: Choy Look See v. Royal Ins. Co., 14. 

Kamaka. Estate of, o H., 245: Boardman v. Fireman’s Fund Ins. Co., 28. 

Kamalu v. Lovell, 5 H., 62: Smith v. Hamakua Mill Co., 677. 

Kamakala, Estate of, 12 H., 262: Hind v. Wilder’s S. S. Co., 219. 

Kapiolani Estate v. Cleghorn, 14 H., 330: Kapiolani Estate v. Kaneohe 
Rancl: Co., 647. 

Kapukini, In re, 12 H., 22: In re Humeku, 415. 

Kapukini, In re, 14 H., 204: In re Kapukini, 319. 

Keliiilihune v. Vierra, 13 H., 28: Territory of Hawaii v. Ah Moon, 203. 

King v. Oahu Ry. & Land Co., 11 H., 717: Brown v. Spreckels, 404. 

King v. Oahu Ry. & Land Co., 11 H., 717: Carter v. Territory of Hawaii, 


470. 
King v. Oahu Ry. & Land Co, 11 H., 717: Territory of Hawaii v. Liliuo- 
kalani, 105. 


King v. Parish. 1 H., 58: Carter v. Territory of Hawaii, 469. 
Knudsen v. Palea. 10 H., 573: Smith v. Hamakua Mill Co., 679. 
Knudsen v. Stolz, 8 H., 81: Shaw v. Booth, 119. 

Laanui v. Puohu, 2 H., 161: Kapiolani Estate v. Atcherley, 658. 
Lazarus, In re Estate of, 13 H., 242: In re Hoare, 448. 

Lee Yau v. Republic. 11 H., 143: Holloway v. Brown, 173. 

Lewers & Cooke v. Redhouse, 14 H., 290: Phillips v. Lun Chong, 297. 
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Lewers & Cooke v. Redhouse, 14 H., 290: Wong Chow v. Dickey, 526. 

Lewis v. N. Y. Life Ins. Co., 4 H., 305: Choy Look See v. Royal Ins. 
Co., 8, 14. 

Lihue Plant. Co. v. Kepalai, 13 H., 316: Hitchcock v. Haw. Tramways 
Co., 138. 

Lishman v. Perry, 7 H., 266: Proper v.-Proper, 598. 

Lonoaea v. Wailuku Sugar Co.. 9 H., 651: Haw. Commercial & Sugar Co, 
v. Wailuku Sugar Co., 52. 
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Macfarlane v. Lowell, 9 H., 438: Ahmi v. Cornwell, 302. 

Macfarlane & Co. v. McCandless, 8 H., 118: Kapiolani Estate v. Grinbaum 
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McBride v. Kala, 6 H., 529: Shaw v. Booth, 120. 

McBride v. Kala, 6 H., 529: In re taxes, May & Co., 639. 

Meek v. Aswan, 7 Fl, 750: Kapiolani Estate v. Atcherley, 656. 

Mehrten, In re taxes, 13 H., 677: Shaw v. Booth, 121. 

Mehrten, In re taxes, 13 H., 677: In re assessment of taxes, Rooke, 692. 

Mehrten. In re taxes, 13 H., 677: In re assessment of taxes, Manuel, 693. 

Mellis v. Kunuiakea, 9 H., 441: Lillis v, Carty, 133. 

Mika v. Knudsen, 8 H., 196: Shaw v. Booth, 119. 

Minister of Finance v. Bishop & Co., 3 H., 793: Valkenberg v. Treasurer 
of Territory of Hawaii, 183. 

Mossman v. Government, 10 H., 421: Akwai v. Royal Ins. Co., 539. 

Mossman v. Gevernmert, 10 H., 421: Haw. Commercial & Sugar Co. v. 
Waiiuku Sugar Co., 55. 

Mossman v. Government, 10 H., 421° Mossman v. Dole, 360. 

Murray v. Colburn, 9 H., 424: Phillips v. Lun Chong Co., 296. 

Nobriga v. Nobriga, 13 H., 654: Nobriga v. Nobriga, 152. 

Nobriga v. Nobriga, 13 H., 654: Nobriga v. Nobriga, 502. 

Nobriga v. Nobriga, 14 H., 1532: Nobriga v. Nobriga, 503. 

Oahu Ry. & Land Co. v. Shaw, 12 H., 76: Oahu Ry. & Land Co. v. Pratt, 
130. 

Oni v. Meek, 2 H., 87: Carter v. Territory of Hawaii, 477. 

Oriemon, Ex parte, 13 tI., 106: Ex parte Smith, 251. 

Orpheum Co. v. Dimond & Co., 14 H., 522: Orpheum Co. v. Dimond & 
Co., 577. 

Paris v. Grieg, 12 H., 274: Paris v. Magoon, 613. 

Paris v. Magoon, 14 H., 613: Paris v. Magoon, 638. 

Parker v. Shaw, 9 H., 407: Shaw v. Rooth, 119. 

Peacock v. Lovejoy, 5 H., 238: Holloway v. Rrown, 173. 

Peacock v. Republic of Hawaii, 11 H., 409: London & Liverpool & Globe 
Co. v. Macfarlane, 489. 

Phelps v. Carter, 9 H., 638: Holloway v. Brown, 173. 

Phillips & Co. v. Lun Chong Co., 14 H., 295: Ming Hym v. Young Tong, 
300. 
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Pringle v. Hilo Mercaitile Co., 13 H., 705: Holloway v. Brown, 173. 

Pringle v. Hilo Mercantile Co., 13 H., 705: Wong Chow v. Dickey, 526. 

Provisional Government v. Hering, 9 H., 181: Territory of Hawaii v. Ah 
Quong, IIo. 

Provisional Government v. Smith, 9 H., 257: Territory of Hawaii v. 
Wong Shui King, 620. 

Pulehunui, Boundaries of, 4 H., 239: Territory of Hawaii v. Liliuokalani, 
92 and 105. 

Queen v. Ah Kino, 8 H., 466: McBride Estate v. Gay, 314. 

Queen v. Lau Kin Chew, 8 H., 370: Territory of Hawaii v. Ah Quong, 


IIO. 
Queen v. Poor, 8 H., 521: Hind v. Wilder’s S. S. Co., 228. 


Queen v. Poor, 9 H., 218: Territory of Hawaii v. Ah Quong, 110. 

Republic of Hawaii v. Ben, to H., 278: Territory of Hawaii v. Martin, 
305. 

Republic of Hawaii v. Kanalo, 11 H., 435: Ming Hym v. Young Tong, 
30E. 

Robertson v. Pratt, 13 H., 500: Ex parte Smith, 269. 

Robertson v. Pratt, 13 H., 590: Tomikawa v. Gama, 433. 

Robinson v. Aheong, 13 H., 396: Keanu v. Kaohi, 143. 

Schlief v. Clark, 14 H., 78: Schlief v. Clark, 327. 

Scott v. Nahale. 13 H., 255: Lillis v. Carty, 133. 

Scott v. Silva, 13 H., 184: Lillis v. Carty, 133. 

Shaw v. Booth, 117, 120: In re taxes, May & Co., 639. 

Shipman v. Commissioners of Crown Lands, 6 H., 351: Carter v. Terri- 
tory of Hawaii, 478. 

Shipman v. Nawahi, 5 H.. s71: Carter v. Territory of Hawaii, 478. 

Smith v. City of Columbia, 11 H.. 710: Schlief v. Clark, 329. 

Smith v. Aholo, 7 H., 115: Ex parte Smith, 254. 

Smith v. Hamakua Mil! Co., 13 H., 245: Proper v. Proper, 600. 

Spooner v. Rice, 11 H., 427: Hind v. Wilder’s S. S. Co., 219, 

Spreckels v. Gifford, 10 H., 378: In re Estate of Kapukini, 205. 

Territory of Hawaii v. Liliuokalani, 14 H., 88: Brown v. Spreckels, 404. 

Territory of Hawaii v. Liliuokalani. 14 H., 88: Carter v. Territory of Ha- 
waii, 470. 

Territory of Hawaii v. Poloaiea, 13 H.. 335: Territory of Hawaii v. 
Savidge, 289. 

Thornton v. Bishop. 7 H.. 431, 434, 435: Kapiolani Estate v. Atcherley, 
658. 

Tong On v. Tai Kee, 11 H., 424: Holloway v. Brown, 175. 
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Volcano Stables & Trans. Co. v. Hayashi, 13 Ha., 695: Lewers & Cooke 
v. Redhouse, 292. 

Wailuku Sugar Co. v. Cornwell. 10 H., 476: Dole v. Gear, 560. 

Winslow v. Winslow, 14 H.. 498: Proper v. Proper, 599. 

Wong Chow v. Trans. Fire Ins. Co., 13 H.. 160: Choy Look See v. Royal 
Ins. Co., 6. 

Wood v. Ladd. 1 H.. 23: Valkenberg v. Treas. Ter. of Hawaii, 183. 

Wright v. Brown, 11 H., 401: Phillips v. Lun Chong Co., 296. 


CHARGE. 

1. In criminal cases brought before a District Magistrate the charge 
against defendant is entered orally by the prosecuting officer upen 
the defendant’s appearance and noted by the Magistrate in his rec- 
ord, and it is upon the charge as thus entered that the trial is had. 
Territory of Hawaii v. Sing Kee, 586. 

2. Charge of libel held to sufficiently show connection of libellous 
matter with party claimed to be libeled. Ter. of Hawaii v. Wong 
Shui King, 615. 


CHILDREN. 


1. When a divorce decree has granted custody of children to the 
mother, a Probate Court in a guardianship proceeding has 10 juris- 
diction tc cange the custody of the children. Holloway v. Brown, 
170, 

2. “Children” construed as a word of purchase, not of limitation. 
Honoluln Investment Co. v. Rowland, 271. 

3. Children born out of wedlock, who become legitimate by statute 
upon the marriage of their parents, do not inherit land devised to 
children lawfully begotten.” Jbid. 

4. A guardian cannot make a lease to extend beyond a ward's mi- 
nority so as to bind the ward, but such a lease is binding on the 
lessee until disafirmed by the ward. Nawahi v. Hakalau Pl. Co., 460. 
5. A decree against a guardian in 1858 affecting property of his 
minor ward in a suit in which the guardian only was named as a 
party bound the minor. Kapiolani Estate v. Atcherley, 651. 


CIRCUIT COURTS. 


1. A Circuit Court has no jurisdiction over a case appealed from a 
District Magistrate to a Circuit Judge in Chambers. Silve v. 
Souza, 46. 

2. Rule 15 c of Circuit Courts is directory, and a failure to notify 
opposite counsel of the filing of a Bill of Exceptions does not war- 
rant dismissal of the exceptions in Supreme Court. Territory of 
Hawaii v. Ah Moon, 203. 

3. Rule 15 ¢ of Circuit Courts providing that in case of absence of 
a judge who presided at a trial, a bill of exceptions may be filed 
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with the Clerk, applies to absence from city or protracted illness, not 
to absence in his chambers or temporary absence from the court 
house, and a bill of exceptions filed with clerk when judge is in his 
chambers may be stricken from record on motion. Ji Estate v. 
Mele, 311. 
4. A Circuit Court has no right to make a rule allowing a continu- 
ance as a matter of course. McBryde Estate v. Gay, 313. 
5. No appropriation was made by Act 10, Laws of 1901, for pay- 
ment of bailiffs. First Judge v. Auditor, 303. f 
6. Territorial Courts, not Federal Court, have jurisdiction over 
suits by trustees in bankruptcy to recover preferences. Thayer v. 
Lidgate, 544. 


CIRCUIT JUDGES AT CHAMBERS. 


1. Trial Judge not disqualified from taking further evidence when 
decree is set aside and case is remanded by Supreme Court for that 
purpose. In re Hitchcock, 1. 
2. A Circuit Court has no jurisdiction over a case appealed from 3 
District Magistrate to a Circuit Judge at Chambers. Silva v. 
Souza, 46. 
3. Territorial! Courts, not U. S. District Court, have jurisdiction 
over suits by trustees in bankruptcy to recover preferences. Thayer 
v. Lidgate, 544. 

COLLATERAL ATTACK. 
1. A decree by a judge de facto cannot be attacked collaterally. 
Hind v. Wilders’ S. S. Co., 215. 
2. An action cf habeas corpus is a collateral attack. Ex parte Smith, 
245. 
3. An attack on a decree in a suit brought to enforce it is a collat- 
eral attack. Kapiolani Estate v. Atcherley, 651. 


COMMISSIONERS OF FIRE CLAIMS. 
1. The decisions of Commissioners of Fire Claims are not subject 
to review in mandamus. Liverpool and London and Globe Ins. Co. 
v. Macfarlane, 451. 
2. The Legislature of the Territory of Hawaii has power to create 
a Commission of Fire Claims and provide that its decisions as to 
claims against the Territory for damages shall be final. Jbid. 


COMMISSIONER OF PRIVATE WAYS AND WATER RIGHTS. 
Query: Isa decision of Commissioner of Private Ways and Water 


Rights eotivalent to decree? H. C. & S. Co. v. Wailuku Sugar 
Co., 50. 


COMMON LAW. 


The common law consists of principles, not set rules. Dole v. Gear, 
554. 
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COMMON NUISANCE. 


A place behind a pile of lumber near a public highway in view of 
passers along the road is a “public place” as regards indecent expo- 
sure. Territory of Hawaii v. Martin, 304. 

Indecent exposure in a public place is a common nuisance, though 
actually seen by only one person. Ibid. 


COMPLAINT. 


The function of a complaint in a criminal suit before a District Mag- 
istrate is to enable the Magistrate to determine whether there is suf- 
ficient probable cause to believe an offense has been committed to 
justify arrest cf accused. It is not the charge upon which defendant 
is tried. Territory of Hawaii v. Sing Kee, 386. 


CONSTITUTIONAL LAW. 
1, A suit in equity for an accounting between a principal and an 
agent occupying a fiduciary relation, when accounts are long and 
complicated, does not violate right to jury trial under Constitution 
of 1&4. Kawananakoa v. Puahi, 72. 
2. The “faith and credit” clause of the U. S. Constitution does not 
make the commencement of an action in one jurisdiction a bar to a 
similar action in another jurisdiction. Brown v, Equit. Life Ass. 
Soc. of U. S., 8e. 
3. The right to trial by jury is not infringed by trial before District 
Magistrates, as trial by jury is allowed on appeal to the Circuit 
Court. Lewers & Cooke v. Redhouse, 290. 
4. The prevision of Art. 39 of the Constitution of 1864 that “The 
King's private lands and other property are inviolable,” did not pre- 
vent the statute of limitations from operating upon such lands. 
Kapiolani Estate v. Cleghorn, 330; Kapiolani Estate v. Kaneohe 
Ranch Co., 643. 
5. The Hawaiian stamp duty on deeds is not inconsistent with the 
constitutional provisions for uniformity, nor with any provision of 
the Organic Act. Tomikawa v. Gama, 431. 
6. An issuance of an execution on a judgment of a District Magis- 
trate in a case involving over $20, pending an appeal to a Circuit 
Court, is practically a denial of the right to a jury trial and contrary 
to provisions of 7th amendment to U. S. Constitution. Wong Chow 
v. Dickey, 524. 


CONSTRUCTION. 


L A tax law must be construed strictly, and not made to cover ob- 
jects not clearly within the intention of the Legislature. Valkenberg 
v. Treas. Territory of Hawaii, 182. 

2, The Court should not add to the language of a contract unless it 
1s clear from the whole instrument that that is necessary to carry out 
the intertion of the parties. Hind v. Low, 438. 
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3. Any ambiguity in an instrument by which a grant of an exclusive 
right to a sea-fishery is claimed will be construed most strongly 
against the grantee. Center v. Territory of Hawati, 465. 

4. Argument of hardship, of contemporaneous and long continued 
construction, does not apply to a statute relating to publication of 
summons in divorce cases that is explicit and does not admit of con- 
struction. Proper v. Proper, 596. 

3. An ambiguous decree may be read in the light of the remainder 
of the record. Kapiolani Estate 7. Atcherley, 651. 

6. See LAND, WILLS, TRUSTS. 


CONTEMPT OF COURT. 


1. On habeas corpus to test the validity of a judgment for con- 
tempt the Court may consider questions of jurisdiction only. Ex 
parte Smith, 245. 

2. A court of equity may not enforce an order for temporary ali- 
mony by contempt proccedings pending an appeal. Dole v. Gear, 554. 


CONTINUANCE. 
1. A Circuit Court has no right to establish a practice allowing a 
continuance as a matter of course. McBryde Estate v. Gay, 313. 
2. Every application for a continuance should stand on its own 
merit. bid. 
3. An exception to an order granting a continuance will be over- 
ruled. though the order be erroneous, where the case is heard in the 
Supreme Court after the term at which the order was made is ended. 
Ibid. 


CONTRACT. 


1. Seduction subsequent to promise to marry does not make origi- 
nal contract to marry void as based on an immoral consideration. 
Brown v. Bannister, 34. 

2. Ina suit to recover money voluntarily paid on a contract, burden 
of proof is on plaintiff to show that defendant failed to perform his 
part of contract. Levy v. Azbill, 316. 

3. A contract of sale must be accepted as a whole or repudiated in 
its entirety. Montano v. Castle, 362. 

4. A cancellation of one agreement may be good consideration for 
the execution of another. Flarrison v. Magoon, 418. 

5. Notice to one person jointly liable on a contract for a breach, is 
sufficient notice to all. Ibid. 

6. There need be no contract relation between a material man and 
the owner of the structure, to have a mechanics’ lien attach. Hack- 
feld v. Hilo R. R. Co., 448. 

7. Recovery cannot be had against a part only of joint contractors. 
Harrison v. Magoon, 330. 
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CORPORATIONS. 


1. Promotors who are also subscribers to stock do not cease to be 
promotors and become stockholders until articles of imcorporation 
are filed with Treasurer of Territory. Hitchcock v. Iustace, 232. 
2, Promotors are fiduciaries of the corporations they promote and 
their stockholders, and cannot make a valid agreement. acting for 
themselves and company at same time, giving themselves $35,000 
cash profit and 6.000 shares paid up stock without obtaining consent 
of others intercsted, and a failure to disclose the facts is a fraud that 
deprives them of right to compensation for their services /bid 

3. It is not necessary in a District Court for a corporation plaintiff 
to allege in its declaration that it is incorporated. Hawait Mill 
Ca. v. Andrade, soo. 

4. That a corpcration has a capacity to cue is presumed until 
brought in question by proper plea. Ibid. 


CO-TENANTS,. 


1. One who has fee in a piece of land subject to a life estate in half 
the land may sue for a partition Baker v Puni, 179. 

2. A decree in a partition sitit should set out respective interests of 
the parties. Lee Chu v. Noar, 648. 


COURTS. 


1. Territorial Courts, rot United States District Court. lave juris- 
dictior over suits by trustees in bankruptcy to recover preferences. 
Thayer v. Lidgate, 544. 

2. A Circuit Court has no jurisdiction over a case appealed from a 
District Magistrate to a Circuit Judge in Chambers Silva v 
Sousa, 46. 

3. A Tax Appeal Court has sole jurisdiction over a matter of over- 
assessment where Assessor has assessed to one person a whole tract 
previously owned by him, of which he had sold a portion without 
knowledge of the Assessor. Booth v. Shaw, 117 

4. There may be a de facto judge. even though the office is already 
filled by a de jure judge, if the latter is not in possession of the office, 
Hind v. Wilders S. S. Co., 215. 

5. A decree by a judge de facto cannot be attacked collaterally 
Ibid, 

6. A District Magistrate has jurisdiction to try an action on 
a note for purchase price of land, though defendant claims no title 
passed by deed to him, if he has not been evicted or otherwise in 
jured by the real owner. Makainai v. Goo Wan Hoy, 280 

7. A Circuit Court has no right to make a rule allowing a continu- 
ance as a matier of course. McBryde Estate v. Gay, 313 

8. No appropriation was made by Act 10, of Laws of i901, for 
payment of bailiffs. First Judge v. Auditor, 393. 
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9. A decision of Commissioners of Fire Claims cannot be reviewed 
by any other court of the Territory of Hawaii. Liverpool & Lon- 
don & Globe Ins. Co. v. Macfarlane, 481. 

10. The Territory has power to provide that decisions of Commis- 
sioners of Fire Claims on claims for damages against it shall be final. 
Ibid. 


CRIMINAL LAW. 


I. ÅDULTERY. An admission by one defendant that she is mar- 
ried is competent and sufficient evidence of marriage against herself, 
but not as against her co-defendant. Ter. of Hawaii v. Castro, 131. 
2. ARREST. An arrest without warrant is legal when officers see 
offense of selling liquors without a license committed. Ter. of Ha- 
wali v. Sing Kee, 586. 

3. ASSAULT AND BATTERY. One entitled to possession of real prop- 
erty may not use force to recover possession, Ter. of Hawaii v. 
Savidge, 286. 

4. Evidence held sufficient to justify jury in finding that party as- 
saulted was officer in discharge of his duty and that defendant knew 
it. Ter. of Hawail v. Cheong Jim Cheong, 610. 

5. CHarce. The charge against defendant is entered orally by 
prosecuting officer before District Magistrate upon the defendant’s 
appearance, and noted by the Magistrate in his record, and it is upon 
the charge as thus entered that the trial is had. Territory of Hawati 
v. Sing Kee, 586. 

6. Common Nuisance. A place behind a pile of lumber near a 
public highway, in view of passers along the road, is a “public place” 
as regards indecent exposure. Ter. of Hawaii v. Martin, 304. 

7. Indecent exposure in a public place is a common nuisance, 
though actually seen by only one person. Ibid. 

8. Compraint. The function of a complaint is to enable the Dis- 
trict Magistrate to determine whether there is sufficient probable 
cause to believe an offense has been committed to justify arrest of 
accused. It is not the charge upon which defendant is tried. Terri- 
tory of Hawaii v. Sing Kee, 586. 

9. InrForMERs. The testimony of informers is to be judged by same 
tests as that of other witnesses. Territory of Hawaii v. Sing Kee, 
586. 

10. Lisel. Charge held sufficient. Ter. of Hawaii v. Wong Shut 
King, 615. 

11, Evidence held to show publication of libel, and that language 
was used of and concerning complainant. lbid. 

12. SENTENCE. Where an error has been made in a sentence of im- 
prisonment by omitting hard labor, the Supreme Court may remand 
the case to the trial court with directions to impose a new and legal 
sentence. Territory of Hawati v. Savidge, 286. 
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DAMAGES 
1 Elements of damage in action of bieach of promise Broun 
Bannister, 34 
2 $2500 not excessive damages in action of breach of promise to 
marry Jd 
3 $200 cxce--1Ve damages foi appropriating old fence and building 
new fence six feet ligh on plaintiff’s land giving bad appearance to 
land and cutting off view Silva v Souza, 46 
4 A defendant in an attachment sut who, by paving the debt sud 
on before return dav secures the discharge of the attachment m v 
ict recovcr damages 1n a suit on a bond to pay damages in case the 
attachment should be dissolved by competent authority before fini 
judgment Brown Haw Supply Co, 463 
5 Date from which interest as damages for breach ot contract 
should Le computed Sun v Makana, 495 
6 Where a runaway horse injures a wagon it 15 not necessarily 
contributory negligence to leave the wagon in stieet for five minutis 
without a hoise attached Tkedaı Hoe Tung 520 
7 A resolution of the Board of Health that a building 1, sọ unsan 
itary that it should be destroyed 15 not primi facie evidence that it 
1s valueless so thet its owner 1s not damaged by its accidental buin 
ıng Akwa Royal Ins Co, 533 
8 A decree ¢cismissing bill for specific performance 1f question at 
damages 15 not raised does not bar action for damages for breach ot 
contract Paris < Magoon, 612 

DECRFL 


1 <A decree binds co defendants adversary to each othe: though 
there be no cross pleadings between themselves Hau Com «r 
Sug Co 2 1] alubu Sug Co, 50 

2 Ina suit to foreclose a mortgage in which the Goverrment and 
Tax Assessor are not parties and taxes are not mentioned in plead 
ings the Court should not decree that unpaid taxes are a prior hen 
Davies & Co + Wakefield, 201 

3 A decree 1s binding as to necessary inferences from it Jbid 

4 A decree dismissing bill for specific performance without raising 
question of damages does not bar suit for damages for hieach of 
contract Pasis: Magoon, 012 

5 Query Does decision of Commissione: of Private Ways and 
Water Rights equal a decree? H C & S Co : Tauku Sug 
Co, 50 

6 A decree must follow the pleadings, and cannot go bevond the 
issues made by them, and so in a foreclosure suit cannot declaie 
taxes a prior lien unless taxes are brought into the case by the plead 
ings T H Daves & Co, Lid, v Wakefield, 201 

7 A decree of the Supreme Court ın admiralty will not be set aside 
on ground that the decree anpealed from was made bv the successor 
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DECREE—Continued. 


of the judge who tried the case and made decision. Hind v. [Vilder's 
S. S. Co.. 215. 

8. When a decree is made by a judge de facto in possession of an 
office de' jure, performing the functions of that office with acquies- 
cence of all concerned, a decree by the Supreme Court on appeal 
cannot be attacked on ground that the de facto judge had no juris- 
diction, Ibid. 

9. A decree of sale should contain a particular description of the 
property, but is not void for uncertainty if it refers to the property 
as described in plaintiff's petition. and this petition contains a definite 
description. Lee Chu v. Noar, 648. 

10. A decree that R. A.. guardian, convey certain land held to order 
conveyance of the interests of the wards in the land to be conveyed. 
Kapiolani Estate v. Atcherley, 651. 

11. Decrees rendered during a period extending from 45 years ago 
to 15 years ago, settling titles to real estate and made in conformity 
with a procedure then regarded as good and impliedly decided to 
give jurisdiction to the courts and bind minor wards, should be now 
upheld, irrespective of any later change of procedure, and thouglt 
the Supreme Court today thinks differently as to the correctness of 
the former practice. Tòid. 

12. Anattack on a decree in a suit brought to enforce it is a collat- 
eral attack. Ihid. 


DEED. 


1. A conveyance in fee reserving to the grantor the right to jointly 
use and occupy said property during her natural life, together with 
the grantee, “does not leave the grantor a life estate in more than 
one-half the land nor create a personal relation with the grantee that 
will prevent her alienating her interest. Baker v. Puni, 170. 

2. Record of a deed is competent evidence. though the original is 
in court, and the record tends to impeach the validity of the 
original. Hong Quon v. Chea Sam, 276. 

3. Parol testimony is inadmissible to vary terms of a deed bv show- 
ing the length of one side of parcel of land longer in the survey notes 
than in the deed. Brown v. Spreckels, 390. 

4. The words, “with the right of extension to low water mark,” in 
a deed of land convey land owned by grantor between the land spe- 
cifically described and the ocean. Ibid. 

5. The word “beach” may be used in a deed in a popular sense 
denoting not only the space between high and low water mark, but 
part of the adjoining land. Ibid. 

6. A good and sufficient deed is one properly stamped. Tomikawa 
v. Gaina, 431. 

7, Where will gives life tenant power to sell in fee when circum- 
stances make it necessary or advisable, the deed need not set out 
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DEED—Continued 
any facts to show necessity or advisability of the sale. Walker v. 
Bickerton, 492. 
8. Parol testimony not admissible to vary terms of deed as to right 
of way. If a mistake in deed, suit should be brought in equity to 
reform it. Quadros v. Frear, 549. 


DEFAULT. 


1. Where a District Magistrate sends up certificate of ippeal and 
record three years after the appeal is perfected and judgment by 
default is rendered against defendant, who has had no jotice that 
appeal is sent up or of hearing until execution is issued, it is an 
abuse of discretion to refuse to vacate the judgment on ‘notion. 
Vivas v. Akoni, 115. 

2. Person failing to make a tax return is without remedy when as- 
sessed for an entire tract of land previously owned by him of which 
he has sold part. Shaw v. Booth, 117. 

3. Discretion of trial judge held not abused in granting motion to 
set aside a default. Tibbets v. Pali, 517. 

4. District Magistrates should not declare defendant in default for 
lack of written pleadings. Faris v. Vasconcellos, 590. 

5. A tax-payer who makes tax return is entitled to an appeal, 
though the return be faulty. In re tares, May & Co., 639. 


DEFINITIONS. 


1. Beach. Brown v. Spreckels, 399. 
2. Property. Carter v. Territory of Hawaii, 465. 


DESCENT. 


In absence of a will. children declared legitimate by statute inherit 
equally with those born legitimate, but a testator may by will exclude 
those begotten unlawfully. Honolulu Investment Co. v. Rowland, 
271. 


DISTRICT MAGISTRATES. 


1. Where a District Magistrate sends up certificate of appeal and 
record three years after the appeal is perfected and judgment by de- 
fault is rendered against defendant, who has had no notice that ap- 
peal is sent up or of hearing until execution is issued, it is an abuse 
of discretion to refuse to vacate the judgment on motion. Vivas v. 
Akoni, 115. 

2. A District Magistrate has jurisdiction to try an action on a note 
for purchase price of land, though defendant claims no title passed 
by deed to him, if defendant has not been evicted or otherwise 1n- 
jured by the real owner. Makainai v. Goo Wan Hoy, 280. 

3. A certificate of a District Magistrate that an appeal was duly 
noted upon a certain point of law is sufficient to raise that point of 
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DISTRICT MAGISTRATES—Continued. 


law before the Supreme Court, though it does not appear otherwise 
that the point of law was raised before the Magistrate. Lewers & 
Cooke v. Redhouse, 290; Ming Hym v. Young Fong, 300. 

4. Constitutional right to jury trial is not denied to »arties before 
District Magistrates, as a jury trial is obtainable by appeal. Lewers 
& Cooke v. Redhouse, 290. 

5. Amount involved as determining jurisdiction of District Magis- 
trate. Ibid: Phillips v. Lun Chong, 295. 

A District Magistrate may not issue execution in a case involving 
over $20, pending an appeal to Circuit Court. Wong Chow v 
Dickey, 524. 

6. It is not necessary in a District Court for a corporation plaintiff 
to allege in its declaration that it is incorporated. Hawaii Mill Co. 
v. Andrade, 500. 

7. District Magistrates should not declare defendant in default for 
lack of written pleadings. Paris v. Vasconcellos, 590. 


DIVORCE. 


1. Finding of the Court in a divorce case is entitled to same weight 
as verdict of a jury. Rickard v. Rickard, 68. 

2. Evidence in divorce case held not to necessarily prove adultery. 
Ibid. 

3. Alimony may be awarded in gross, Nobrega v. Nobrega, 152. 

4. Itis not necessaray to use tables of mortality and annuities in 
determining amount of alimony in gross. Ibid. 

5. An excessive amount of alimony payable within too short a 
time may be set aside by appellate court. Ibid. 

6. Asa rule allowances of alimony in gross are less than one-third 
the estate and the property the wife already has is taken into ac- 
count. Jbid. 

7. When in a divorce decree custody of children is given to the 
mother, a probate court in a guardianship proceeding has no jur- 
isdiction to change the custody of the children. Holloway v. Brown, 
170. 

8. When libelee cannot be found, publication of summons may be 
made in newspapers declared by the Supreme Court to be newspapers 
of general circulation. Winslow v. Winslow, 498. 

9. Appeals do not lie in divorce suits. Nobrega v. Nobrega, 502. 
10. The statutory provision for alimony in connection with divorce 
and separation does not prevent equity from having jurisdiction 
over a suit for maintenance. Dole v. Gear, 554. 

11. Publication of summons in neither Government Gazette, Ke 
Au Okoa, nor any newspaper declared by Supreme Court to be of 
general circulation is insufficient. Proper v. Proper, 596. 
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DOWER. 


An expression in a will that a devise of land to a wife is to be her 
dower without any personal property does not show an intention 
that the devise was for life only. Keanu v. Koahi, 142. 


EJECTMENT. 


I. ADVERSE POSSESSION. Albertina v. Kapiolani Estate. 
321. Kapiolani Estate v. Cleghorn, 330. Kapiolani Estate v. Kanc- 
ohe Ranch Co., 643. Smith v. Tamakua Mill Co., 669. 

2, CONSTRUCTION OF DEED. Brown v. Spreckels, 399. 

3. Itis proper for a trustee to bring an action of ejectment in his 
own name without describing himself as trustee. Hawn, Trust and 
Investment Co, v. Barton, 641. 


ELECTIONS. 


1. The Secretary of the Territory cannot lawfully decline to place 
upon the official ballot the name of a candidate properly nominated 
though the candidate be disqualified. Harris v. Cooper, 145. 

2, The fact that each house of the Legislature is by the Organic 
Act judge of the elections, returns and qualifications of its members, 
makes the jurisdiction of each house exclusive in such cases, as 
against the Secretary or the Courts. Harris v. Cooper, 145. 

3. Inspectors of election are officers within meaning of statute that 
no person holding more than one office shall draw more than the 
salary of the highest office if that amount to $1200 a year, but clerks 
of election are not. Appeal of Cooper, 282. 


EQUITY. 


I. A principal may maintain a bill in equity for an accounting 
against an agent occupying a fiduciary relation. Kawananakoa ct 
al. v. Peahi, 72. 

2. <A court of equity in a suit for accounting between principal 
and agent may determine questions of lawfulness of discharge and 


compensation. Jbid. i 
3. A suit may be brought in equity to enjoin an action at law and 


compel a conveyance of the legal title, though an equitable estoppel 
may be had, and an equitable title proved, in an action at law. The 
law remedy is not full and complete. Kidwell v. Godfrey, 138. 

4. An injunction will not be used to take property out of the po~- 
session of one party and put it into that of another. IVundenberg 
v. Markham, 167. 

5. A trespass consisting of ouster of plaintiff from land, causir: 
forfeiture of lease to plaintiff. does not constitute a case of irrepara- 
ble injury that will give equity grounds to enjoin the trespass, when 
a suit to determine the title is already pending and undecided, Ibid. 
6. Mere insolvency of defendant in suit to enjoin a trespass when 
injury is not irreparable, the main issue being the title, will not war- 
rant interference of a court of equity by injunction, Jbid. 
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EQUITY—Coatinued. 


7. Irregularity of proceedings before a master because of his failure 
to take an oath may be waived by stipulation. Tomikawa v. Gama, 
175. 

8. A lease by inexperienced young man with little business ability 
to a capable business man for an inadequate consideration, the weak- 
er trusting the former to protect his interest, will be cancelled by a 
court of equity. Hall v, Winam, 306. 

9. A condition in a trust deed securing bonds of a corporation that 
upon default, in payment of interest, the principal shall, upon the 
option of a majority of the hondholders, become immediately due, 
does not take away from a minority stockholder his right in equity 
to compel a foreclosure to collect payment of interest due on bonds 
held by him. Guardianship of Parker, 347. 

10. Equity has no jurisdiction of an action brought solely to obtain 
writ of possession in favor of purchaser at a foreclosure of mortgage 
made without suit under a power of sale. Carter v. Kaikainahaole, 
515. 

11. That there is a large accumulation of untried law cases does not 
render a remedy of law inadequate, and thus give equity jurisdiction 
of a case. Ibid. 

12. A trustee in bankruptcy wishing to recover preference. where 
no accounting necessary, has an adequate remedy at Jaw in an action 
of assumpsit. Thayer v. Lidgate, 544. 

13. Equity has jurisdiction independently of proceedings for divorce 
or separation to grant permanent maintenance. Dole v. Gear, 554. 
14. An order in equity for temporary maintenance is appealable, and 
cannot be enforced by contempt proceedings pending an appeal. Ibid. 
15. Receiver held to be improperly appointed in a partition suit, the 
bill containing no specific prayer for a receiver, the evidence show- 
ing no exclusion of complainants by respondent from the property 
and no mismanagement. Lee Chu v. Noar, 648. 

16. An appeal from a final decree in an equity case brings up for 
review interlocutory orders and matters within discretion of the 
trial judge. Jbid. 

17. A court of equity properly refuses leave to sue a receiver when 
applicant does not state what nature of action he desires to bring 
nor in what court he desires to sue. McChesney v. Kona Sugar 
Co., 680. 


ESTATES TAIL. 
Will construed not to create an estate tail, Honolulu Investment 
Co. v. Rowland, 271. 

ESTOPPEL. 


1. An insurance company is estopped from avoiding a policy for 
facts which existed to its knowledge at time of issuance of policy. 
Look Sce v. Royal Ins. Co., 5. 
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ESTOPPEL—Continued 


2 <A suit may be brought in equity to enjoin an action at law and 
compel a conveyance of the legal title, though an equitable estoppel 
may be had and an equitable title proved ın an action at law, for the 
law remedy ts not full and complete Kidwell v Godfrey, 138 

3 Testimony by a complainant that amount due by him 1s $1,290, 
with an offer to pay that sum, does not estop him from claiming 
benefit of master's finding that amount due 1s only $833 35 Tom- 
kawa v Gama, 175 

4 Partes stipulating after the expiration of time for presenting ex- 
ceptions for an extension of time are not estopped to claim that an al- 
lowance of such exceptions 1s invalid Kaprolan Estate ı Peck ér 
Co, 580 

See RES ADJUDICATA 


EVIDENCE 


1 Held to prove that burning of one building would endanger an- 
other insured in sime policy Choy Look See v Royal Ins Co, 11 
2 Evidence that seduction was accomplished by virtue of a promise 
of marriage held sufficient to support verdict Brown v Banms- 
fer, 34 

3 What ıs proof of damage ın action of breach of promise Brou 1 
v Bannister, 34 

4 Evidence tending to show that will was procured by undue influ- 
ence held to be sufficient to support verdict for contestants Jn re 
Wil of Naor, 43 

5 Evidence ‘eld not to necessarily prove adultery Rickard v 
Ru kard, 68 

6 A letter need not be produced as the best evidence, when the 
question ıs not what was in the letter, but what was said by one who 
read or purported to read in part from the letter Brown v Equit 
Life Ass Soc of U S, 80 

7 An admission by a woman of marriage 1s competent evidence 
of marriage in a criminal action of adultery against herself, but not 
against her co-defendart 7 of H v Castro, 131 

8 Evidence held to support judgment of trial court in sut for 
breach of warranty in sale of a horse Lillis v Carty, 132 

9 Trust deel made by »artv just released from guardianship as 
spendthrift held to prove need of guardianship In re Estate of 
Kapukini, 204 

10 Evidence held not to show that creditor had reasonable cause to 
believe debtor insolvent Fairer v H Hackfeld & Co, Ltd, 209 
11 Record of a deed ıs competent evidence, though the original 
1s ın court and the record would tend to impeach the validity of 
the origiral Hong Quon et al 7 Chea Sam et al, 276 

12 Evidence held to prove adverse possession of fish pond and 
banks Albertina v Kapiolam Estate, 321 
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EVIDENCE—Continued. 


13. Parol evidence is inadmissible to vary terms of a deed by show- 
ing the length of one side of parcel of land longer in the survey 
notes than in the deed. Brown v. Spreckels, 299. 

14. Evidence is inadmissible to show ordinary meaning of common 
words, such as beach. /bid. ; 

15. Evidence held not to prove reformation of spendthrift. Jn re 
Guardianship of Humeku, 413. 

16. .\ resolution of a Board of Health that all buildings in a block 
are so unsanitary as to require destruction by fire is not prima facie 
evidence that a building in such block is valueless. Akwai v. Royal 
Ins. Co., 533. 

17. Parol evidence not admissible to vary terms of a deed as to 
right of way. Ifa mistake in the deed proceedings should have first 
been had in equity to reform it. Quadros v. Frear, 549. 

18. Where declaration alleges a private road by deed, evidence is 
not admissible to prove a public road by dedication. /bid. 

19. That a search of a building is unauthorized does not render 
evidence thus found inadmissible. Territory of Hawaii v. Sing 
Kee, 586. 

20. The testimony of informers is to be judged by same tests as that 
of other witnesses. Ibid. 

21. Congress can prescribe rules of evidence for courts of Territo- 
ries, and promissory notes not stamped in accordance with provisions 
of War Revenue Tax law of 188 are not competent evidence here. 
Makainai v. Goo Wan Hoy, 607. ' 

22. Evidence held sufficient to justify jury in finding that party as- 
savlted was officer in discharge of his duty and defendant knew it. 
Territory of Hawaii v. Cheong Jim Cheong, 610. 

23. Evidence held sufficient to prove publication of libel and that 
libellous words were used of and concerning complainant. Territory 
of Hawaii v. Wong Shui King, 615. 

24. In replevin suit for heifer a District Magistrate may permit the 
production of the animal at some convenient place and personally 
examine the ear-mark. Greenwell 7. Gouveia, 636. 

25. Evidence in partition suit held to show property incapable of 
being divided in kind without great prejudice to parties. Lee Chu v. 
Noar, 648. 

26. A mere scintilla of evidence is insufficient to support a verdict. 
Smith v. Hamakua Mill Ce., 669. 

27. Notes not stamped in accordance with Federal Stamp Act are 
not made competent evidence by the repeal of that portion of the 
Revenue Act requiring stamps on notes. Makainai v. Goo Wan Hoy, 
683. 

28. Appeal will not be dismissed for want of transcript of evidence 
when evidence is not necessary to enable the court to dispose of the 
appeal on its merits. Jn re Estate of Holt, 164. 
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29 Where na transcript of testimony 1s in the record the Supren e 
Ccurt will net consider whether a Cirett Judge has abused his di~- 
cretion in ordering an exccution to issue pending an appeal Or 
phew: Co i Dimond & Co, 322. 


EXCEPTIONS 
1 A decision overruling a plea of former conviction 1s interlocutory 
end cannot be taken by exceptions to the Supreme Court before final 
disposition of the case except by permission of Circuit Judge Ter- 
ritory of Hawan v Ah Quong 108 
2 Baill of exceptions not necessary where exceptions have been ie 
duced to wutng 'n a summary mode and signed and allowed by 
1udge bid 
3 The Supreme Court may allow an exception upon the refusal of 
the trial 1udge to do so before final disposition of the case, it being 
shewa to be conformable to the truth Zbid 
4 Circmt Cout Rule 5 cis directory and a failure to notify oppo- 
site counsel of the fihag of a Bill of Exceptions does not warrart 
dismissal of the exceptions in Supreme Court Territory of Hawau 
© «th Moon, 203 
5 <A transcript of evidence among the papers, but not filed in the 
Cucwt Cout not made part of the Bill of Exceptions by reference 
will not be considered by the Supreme Court Jbid 
6 Allowance of a Bill of Exceptions from an interlocutory decision 
or judgment shows that judge in his discretion thinks the same arl- 
visable for a speedy termination of the case Ahmi v Cornwell 30' 
7 Rule 15 ¢ ot Circuit Courts, providing that in case of absence ot 
a iudge who presided at a trial a Bill of Exceptions may he filed 
with the Cleth, applies to rb-ence fiom citv or protracted illness, not 
to absence m lus chambers or temporary absence from the cou t 
house, and a Bill of Exceptions filed with Clerk when judge is in 
his chambers may be stricken from 1ecord on motion John It hs 
tate, Ltd, v Mele, 311 
8 An exception to an order allowing a continuance will be over- 
ruled by the Supreme Court, 1f heard so late that ıt would be frut- 
less to sustain the exception, even though the order be erroneous 
McBiyde Lstate v Gay, 313 
9 A presiding judge cannot, after time for presenting written ex 
ceptions has eapired, make an order allowing additional time, even 
though parties give consent by stipulation Kapiolan: Estate v Peck 
& Co, 580. 
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EXECUTION 
1 On wrt of erior, ił there be no transcript of testimony in record, 
Supreme Court will not consider whether Circuit Court abused ity 
discretion in ordering execution to issue pending an appeal Or- 
pheum Co v Dimond © Ca, 322 
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2. A District Magistrate has no authority to issue execution pend- 
ing appeal in cases wherein a jury trial is demandable as of right. 
Wong Show v. Dickey, 524. 


EXECUTORS AND ADMINISTRATORS. 


I. Physicians’ fees for attendance in last illness of a decedent are 
not entitled to priority of payment over ordinary debts. Grace v. 
Smith, 144. 

2, Failure to prove a mortgage debt within six months from ad- 
vertised notice to claimants will not bar the mortgage. Katkainahaole 
v. Allen, 527. 

3. Au administrator may not come into equity for advice as to 
questions of law that can be readily answered by an attorney. Jbid. 


FEES. 


1. Auctionecr’s fee should not exceed $450 for selling six parcels of 
land on partition suit for $29,205, and selling one lot twice for $3,000 
besides. Schlief v. Clark, 78. 

2. $250 too high for attorney-in-law, guardian of a spendthrift, for 
defending suit to terminate the trust; $100 proper. /n re Estate of 
Kapukini, 204. 

3. Fees allowed attorneys in equity suit against promoters to re- 
cover promotors’ fees voted themselves reduced from $20,000 to 
$7,500, Hitchcock v. Hustace, 232. 

4. Attorneys’ commissions not to be included in determining v heth- 
er a District Magistrate has jurisdiction. Lewers & Cooke v, Red- 
house, 290. 

5. A guardian grossly negligent in performance of duties is not 
entitled to commissions. In re Guardianship of Hoare, 443. 

6. A Circuit Court on appeal from a District Magistrate in action 
of assumpsit cannot award attorney’s commissions on amount recov- 
ered before the District Magistrate, as well as attorney's commis- 
sions on amount recovered in Circuit Court. Sun v. Makainai, 495. 
7. An appeal may be taken by a party in person or by a new attor- 
ney without a substitution of attorneys of record from an order in 
respect to counsel fees in which her interests and her attorney’s are 
adverse. Nobrega v. Nobrega, 502. 

8. A court of equity should not allow defendant an iittorney’s fee 
on dissolution of a temporary injunction without proof of payment 
of such fee by defendant. Kaikainahaole v. Allen, 527. 


FIDUCIARY RELATIONS. 


1. A principzi may maintain a bill in equity for an accountivg 
against an agent occupying a fiduciary relation. Kawananakoa v. 
Puahi, 72. 
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2. Promotors are fiduciaries of the corporations they promote and 
their stockholders, and cannot make a valid agreement acting for 
themselves and company at same time, giving theniselves $35,000 
cash profit and 6,000 shares paid up stock, without obtaining consent 
of others interested, and a failure to disclose the facts is a fraud that 
deprives them of right to compensation for thetr services. Hitch- 
cock v. Hustace, 232. 

3. A lease by inexperienced young man with little business ability 
to a capable business man for an inadequate consideraiion, the weak- 
er trusting the former to protect his interest, wiil be cancelled by a 
corrt of equity. Hall v. Winam, 306. 

4. A purchase of bonds by a guardian from a corporation of which 
he is a director and treasurer is voidable at the election of the 
guardian ad litem of the ward. In re Guardianship of Parker, 347. 


FISHERIES. 


1. Kamehameha IIJ. had power to grant exclusive fishing riglits. 
Carter v. T. of H., 465. 

2. No exclusive rights to sea fisheries in the Hawaiian {slands based 
on ancient custom or prescription. Ibid. 

3. The ancient Hawaiian statutes that gave Iindowners fishing 
rights in adjacent waters were not in the nature of grants, and gave 
no vested rights. Ibid 

4. The grant of an exclusve right to a sea fishery will not be pre- 
sumed. Ibid. 


FORFEITURE. 


1. A forfeiture of rights under a contract of sale of land on in- 
stalments by failure to pay instalments on time, as agreed, is waived 
by seller by acceptance of instalments on account after the time speci- 
fied for their payment had passed. Tomikawa v. ‘zami, 175. 

2. A trespass consisting of ouster of plaintiff from land, causing 
forfeiture of lease to plaintiff, does not constitute a case of irrepara- 
ble injury that will give equity grounds to enjoin the trespass, when 
a suit to determine the title is already pending and undecided. JV/un- 
denberg v. Markham, 167. 

3. Permitting land to become overgrown with lantana held not’ to 
be a breach of covenant not to suffer any waste or any improper Use 
of premises. Paris v. Vasconcellos, 590. 


FRAUD. 


1. A failure by promotors to disclose to subscribers to stock the 
facts that they were to receive $35.000 profit and 6,000 shares paid 
up stock for their services is a fraud. Hitchcock v. Hustacc, 232. 

2. Constructive fraud. Hall v. Winans, 306; In re Guardianship of 
Parker, 347. 
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GARNISHMENT, 


1, A debt owing by third party to a defendant which accrues after 
service of process upon the garnishee, can not be held. Phillips v. 
Lun Chong Co., 205. 

2. A debt owing to a partnership may not be garnished in an ac- 
tion against one of the partners. Ming Hym v. Young Tong, 300. 
3. Service of garnishee by delivery of copy of summons that does 
not have a signature of the Clerk of the Court is defective. Such 
defect cannot be cured by amendment or the voluntary appearance 
of the garnishee. Hayashi v, Iwata, 627. 


GUARANTOR. 


1. A trustee in bankruptcy cannot recover from a creditor of the 
bankrupt a payment made by a guarantor of a debt of the bankrupt. 
Fairer v. H. Hackfeld & Co., Ltd., 209. 

2. Under partnership articles prohibiting any partner from creating 
any liability on behalf of the company, one partner cannot bind the 
other partners by a contract to guarantee to the extent of 2,000 
satisfaction with the business to a person entering into the business 
with them. Harrison v. Magoon, 418. 


GUARDIAN AND WARD. 


1. When a divorce decree has granted custody of children to the 
mother, a Probate Court in a guardianship proceeding has no juris- 
diction to change the custody of the children. Holloway v. Brown, 
170, 

2. $250 held to be too large a fee for an attorney-in-law, guardian 
of a spendthriit, to receive from the estate for defending action to 
terminate the guardianship; $100 proper fee. In re Kapukint, 204. 
3. Guardians are not Jimited in the investment of trust funds to 
public securities or real estate mortgages, but may make other invest- 
ments, exercising a sound discretion, such as men of ordinary pru- 
dence and intelligence use in their own affairs. In re Guardianship 
of Parker, 347. 

4. A condition in a trust deed securing bonds requiring assent of a 
majority of bondholders to compel the trustees to foreclose for de- 
fault on payment of interest, does not make buying of a bond by a 
guardian a delegation of authority, and improper. Ibid. 

5. A purchase of bonds by a guardian from a corporation of which 
he is a director and treasurer is voidable at the election of the guard- 
ian ad litem of the ward. Ibid. 

6. The Lurden of proving that there is no reason for the continuance 
of guardianship of a spendthrift is on the ward. In re Guardianship 
of Hiumeku, 413. 

7. A guardian who mixes trust funds with his own and keeps no 
satisfactory separate account should be charged interest upon money 
allowed to lie idle an unreasonable time. Jn re Guardianship of 
Hoare. 413. 
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8. A guardian is chargeable with rents he would have obtained had 
he faithfully discharged his duties, Ibid. 

9. Where a guardian pays irregularly for support of his ward as 
necessity requires, should not he allowed a lump sum for further 
payments calculated at a definite sum per month for several years 
by pure conjecture. Itid. 

10. A guardian grossly negligent in performance of duties is not 
entitled to commissions. dtd, 

Tt, A guardian cannot make a lease to extend beyond a ward's 
minority so as to bind the ward, but such a lease is binding on the 
lessee until disaffrmed by the ward. Nawahi v, Hakalau Pl. Co., 
460. 

12. A decree against a guardian made in 1858 affecting property of 
his minor ward in a suit in which the guardian only was named as a 
party, and never enforced against such guardian, is binding on one 
claiming under such minor, in a suit brought to enforce the decree 
against her. Kapiolani Estate v. Atcherley, 651. 


HABEAS CORPUS. 


On habeas corpus to test the validity of a judgment for contempt 
of court, questions of jurisdiction only may be considered. Lx parte 
Smith, 245. 


HUSBAND AND WIFE. 


1. Evidence held not necessarily to prove adultery. Rickard v. 
Rickard, 68, 

2. Alimony in gross. Nobriga v. Nobriga, 152. 

3. Appeals do not lie in divorce cases. Ibid. 

4. When in a divorce decree custody of children is given to the 
mother, a Probate Court in a guardianship proceeding has no 
jurisdiction to change the custody of the children. Holloway v. 
Brown, 170. 

5. A court of equity may grant maintenance to a wife and also tem- 
porary maintenance. Dole v. Gear, 554. 

6. An order for temporary maintenance by a court of equity is 
anpealable, and cannot be enforced by contempt proceedings pending 
an appeal. Tbid. 

7. Publication in divorce suits. [Winslow v. Winslow, 498; Proper 
v. Proper, 396. 

8. An expression in a will that a devise of land to a wife is to be 
her dower, without any personal property, does not show an inten- 
tion that the devise is for life only. Acanu v. Kaolti, 142. 


INDECENT EXPOSURE. 


Indecent exposure, though to only one person, if in a public place 
where it might be seen by others, constitutes the offense of common 
nuisance. Ter, of Hawaii v. Martin, 304. 
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INFANTS, see MINORS. 


INJUNCTION. 
1. A suit may be brought in equity to enjoin an action at law and 
compel a conveyance of the Icgal fitle, though an equitable estoppel 
may be had and an eauitable title proved in an action at law, for the 
law remedy is not full and complete. Kidwell v. Godfrey, 138. 
2. An injunction will not be used to take property out of the pos- 
session of one party and put it into that of another. Mundenberg v. 
Markham, 167. 
3. Mere insclvency of defendant in suit to enjoin a trespass when 
injury is not irreparable, the main issue being the title, will not 
warrant interference of a court of equity by injunction. Ibid. 


INSTRUCTIONS. 


1, An erroneous instruction cannot be taken advantage of in Ap- 
pellate Court, when no exception has been noted to the instruction 
as given. Brown v. Bannister, 37. 

2. It is not crror to refuse to instruct that a certain article of a con- 
stitution was in force at a certain period, where there is no request 
to tell the jury the substance of the article. Kapiolani Estate v. 
Cleghorn, 330. 

3. Instructions need not be given as reauested if given substantially 
in other forms. Ibid. 

4. Improper instructions are not subject to review on appeal where 
no objection is made to them before the verdict is rendered. Hitch- 
cock v. Hawn. Tramways Co., 137. 


INSURANCE. 


1. Under a provision in a fire insurance policy that the entire 
policy shall be void if a building therein described be or become 
vacant or unoccupied, and so remain for ten days, the contract is 
entire, and an entire policy covering two buildings becomes void 
if one building remain unoccupied for ten days, though this con- 
tribute nothing to the loss. Choy Look See v. Royal Ins. Co., 5. 
2. Knowledge by an insurance company at time of issuance of 
policy of facts which make policy void under its terms, estops in- 
surance company from relying on such facts to award the policy. 
Choy Look Sce v. Royal Ins. Co., 6. 

3. Where a policy provides that proofs of loss be made within 
sixty days after the fire, and that no suit on the policy shall be 
sustainable in any court “until after full compliance by the insured 
with all the foregoing requirements,” a failure to file such proofs 
for sixty days after the fire bars any collection of any claim for 
loss. Boardman v. Fireman’s Fund Ins. Co., 21. 

4. Where a policy provides that no agent of the insurance company 
except an officer of the company shall have power to waive any 
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provision or condition of the policy, unless such waiver be written 
upon or attached to the policy, there may be no proof of an oral 
waiver by an agent of a provision of the policy. Boardman v. Fire- 
man’s Fund Ins, Co., 21. 

5. Evidence held to prove that burning of one building would en- 
danger the other insured in same policy. Choy Look Sec v. Royal 
Ins. Co., 11. 

6. A demand not necessary before suit on policy of life insurance 
in which the company agrees to pay on receipt of satisfactory proofs 
of death, and nothing is stated as to demand. Brown v. Equit. 
Life Ass. Soc. of U. S., 80. 

7. An action in life insurance policy is transitory, and need not 
be brought at place where policy is payable. Ibid. 

8. A refusal to pay amount of insurance policy on other grounds 
waives a requirement of a demand. Ibid. 

9. Pendency of a subsequent action on life insurance policy else- 
where is no ground for an abatement of the prior action here. Ibid. 
10. A resolution of the Board of Health that a building is so un- 
sanitary that it should be destroyed is not prima facie evidence that 
it is valueless, so that its owner is not damaged by its accidental 
burning. Akwai v. Royal Insurance Co., 533. 


INTEREST. 


1. Interest when prayed for should be included in determining 
whether the amount sued for is within jurisdiction of a District 
Magistrate. Lewers & Cooke v. Redhouse, 290. 

2. Interest as damages for breach of contract should be computed 
from the date of the breach, and in suit for labor performed and 
goods furnished for which four bills had been rendered, is prop- 
erly allowed from the date of rendering of each bill. Sun v. Ma- 
kainai, 495. 

3. A guardian who mixes trust funds with his own and keeps 
no satisfactory separate account should be charged interest upon 
money allowed to lie idle an unreasonable time. Jn re Guardian- 
ship of Hoare, 443. 


JUDGE. 


1. When the Supreme Court sets aside a decree in equity and 
remands the cause with an order that evidence be received on an 
issue raised by amended pleadings after the close of the originel 
hearing, which had been rejected by the trial judge, the trial judge 
is not disqualified from taking such evidence and rendering a d- 
cree by the statutory provision that “No judge shall sit on a new 
trial in any case in which he may have given a previous judgment.” 
In re Hitchcock et al., 1. 
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2. A Circuit Court has no jurisdiction over a case appealed from 
a District Magistrate to a Circuit Judge at Chambers. Silva v. 
Souza, 46. 

3. There may be a de facto judge, even though the office is already 
filled by a de jure judge, if the latter is not in possession of his 
office. Hind v. Wilders S. S. Co., 215. 

4. A decree by a judge de facto cannot be attacked collaterally. 
Ibid. 

5. Improper acts of a judge in keeping jury out after they had 
reported that they could not agree are not subject to review on 
appeal where no objection to such acts was made before the verdict 
was rendered. Hitchcock v. Haw. Tramways Co., 137. 


JUDICIAL SALE. 


1. When land is sold in a partition suit, rent accruing between 
dates of sale and confirmation belong to the partitioners, not to the 
purchasers. Schlief v. Clark, 326. 

2. A decree of sale should contain a particular description of the 
property, but is not void for uncertainty if it refers to the property 
as described in plaintiff’s petition, and this petition contains a definite 
description. Lee Chu v. Noar, 648. 


JURISDICTION. 


1. A Circuit Court has no jurisdiction over a case appealed from 
a District Magistrate to a Circuit Judge in Chambers. Silva v. 
Souza, 46. 

2. Consent of parties cannot give a judge in probate jurisdiction 
to modify a divorce decree as to custody of children. Holloway v. 
Brown, 170. 

3. The statutory provision that District Magistrates have no juris- 
diction to try suits in which the title to real estate is involved does 
not apply to suit on a promissory note for purchase price of land 
where defendant claims that the vendor had no title to land, but 
defendant has not been evicted or otherwise injured by the real 
owner. Makainai v. Goo Wan Hoy, 280. 

4. A District Magistrate has jurisdiction to try without a jury 
cases involving over $20, notwithstanding constitutional right to a 
jury trial.’ Lewers & Cooke v. Redhouse, 290. 

5. The amount prayed for, and not the amount due, determines 
whether a case is within a District Magistrate’s jurisdiction. Lewers 
& Cooke v. Redhouse, 290. 

6. Where a book account exceeds $300, and plaintiff brings suit 
on a part only, before a District Magistrate, the Magistrate will 
have jurisdiction, the balance being deemed waived. Ibid; Phillips 
v. Lun Chong Co., 295. 
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7 In determining whether action is within jurisdiction of a Dıs- 
trict Magistrate, attorneys’ commissions and costs should not be 
included, but interest, 1f prayed for, should be included Ibid 

8 Where case is beyond jurisdiction of a District Magistrate be- 
cause of prayer for interest, jurisdiction cannot be given after judg- 
ment by a waiver of amount in excess Ibid 

9 Consent will not give judge jurisdiction to allow bill of excep- 
tions after expiration of statutory time Kaptolani Fstate v Peck 
& Co, 580 

10 In 1858 courts acquired jurisdiction over minors without mak- 
ing them parties by name, where their guardians were made par- 
ties Kaprolan Estate v Altcherley, 651 

1r The Territorial Courts have jurisdiction of suits by a trustee 
in bankruptcy to recover a preference Thajcr v Lidgate 545 
12 Service by delivery of copy of summons that does not have 
seal or signature of the Clerk gives the court no jurisdiction Hay- 
ashi v Iwata, 627 

13 A garnishee cannot give court jurisdiction by entering its ap- 
pearance Jbed 

14 A general appearance ıs a waiver of any defect in a published 
notice to appear Haw Com & Sug Co v Wailuku Sug Co, 50 


JUDGMENTS 


I <A judgment non obstante veredicto may be ordered for the de- 
fendant, as well as for the plaintiff, and on the evidence as well as 
on the pleadings when the facts are undisputed Choy Look See 
v Royal Ins Co, 14, Boardman v Fireman's Fund Ins Co, 21 
2 Where a District Magistrate sends up certificate of appeal and 
record three years after the appeal ıs perfected and judgment by 
default ıs rendered against defendant, who has had no notice that 
appeal has been sent up or of hearing till execution is issued, 1t 15 
an abuse of discretion to refuse to vacate the judgment on motion 
Vas v Akom, 115 

3 An action of habeas corpus 1s a collateral attack Er parte 
Smith, 245 


JURY. 


I Constitutional right to a trial by jury under Constitution of 
1894 1s not violated by a suit in equity for an accounting between 
principal and agent Kawananakoa v Puah, 72 

2 <Any improper treatment of jury by judge must be objected to 
before verdict is rendered and exceptions noted, or the action of 
the judge will not be subject to review or appeal Hitchcock v 
Haw Tramways Co, 137 

3 A District Magistrate has jurisdiction to try cases involving 
over $20 without a jury Lewers & Cookcz Redhouse, 290 
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4. Whether defendant in suit for malicious prosecution acted on 
advice of counsel in good faith without malice is peculiarly a mat- 
ter for the jury. Ahmi v. Cornwell, 301. 

5. Whether a written contract, made by partner for all, is author- 
ized by a power of attorney or by articles of copartnership, is a 
question of law for the judge, and should not be submitted to the 
jury. Harrison v. Magoon, 418. 

6. In a case in which a right to a jury trial is protected by the 
U. S. Constitution, a District Magistrate may not issue an execu- 
tion pending an appeal to a jury. Wong Chow v. Dickey, 524. 


KULEANA. 
The phrase in old grants “reserving, however, the people’s kuleana 
therein.” means house lots and taro patches, and has no reference 
to such public rights as land between high and low water mark for 
bathing purposes. Territory of Hawaii v. Liliuokalani, 88. 
See Kapiolani Estate v. Kaneohe Ranch Co., 645-6. 


LAND. 


1, A conveyance in fee reserving to the grantor the right to “joint- 
ly use and occupy said property during her natural life, together 


with the grantee,” does not leave the grantor a life estate in more 
than one-half the land, nor create a personal relation with the 


grantee that will prevent her alienating her interest. Baker v. 
Puni, 179. 

2. Lack of title is no defense to an action for the purchase price 
of land if the defendant has possession and has not been ousted by 
the owner or compelled to pay off an encumbrance. Makainai v. 
Goo Wan Hoy, 280. 

3. One who is out of possession of real property, though entitled 
thereto, may not use force to recover such possession. Territory of. 
Hawaii v. Savidge, 286. 

4. Rents of land sold by judicial sale in a partition suit, accruing 
between date of sale and confirmation, belong to the partitioners, 
not to the purchasers. Schlief v. Clark, 326. 

5. The sovereigns of Hawaii formerly had power to make grants 
of land between high and low water mark. Territory of Hawaii v. 
Liliuokalani, 88; Brown v. Spreckels, 399. 

6. A public right of bathing is subordinate to any other lawful use 
which the littoral owner may desire to make of the beach. Terri- 
tory of Hawaii v. Liliuokalani, 88. 

7. Crown lands were alienable by King in 1853. Brown v. Spreck- 
els, 399. 

8. Accretion belongs to littoral proprietor. Ibid. 

9. The words, “with the right of extension to low water mark,” 
in a deed of land convey land owned by grantor between the land 
specifically described and the ocean. Jbid. 
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10. Asa rule, land cannot be appurtenant to land. Ibid. 

11. The word “beach” in a deed may be used in a popular sense, 
and denote not only the space between high and low water mark, 
but part of the adjacent land. Ibid. 

12. Ina suit for damages for obstruction of a private way arising 
from deed, proof may not be made of a public way arising from 
dedication. Quadros v. Frear, 549. 

13. Sugar cane is a crop subject to the law of emblements. Nawa- 
hi v. Hakalau Plant. Co., 460. 

14. Permitting lantana to overgrow land not waste. Paris v. Vas- 
concellos, 590. 


LANDLORD AND TENANT. 


1. A lease by inexperienced young man with little business ability 
to a capable business man for an inadequate consideration, the 
weaker trusting the former to protect his interests, will be can- 
celled by a court of equity. Hall v. Winam, 306. 

2. When land is sold in a partition suit, rent accruing between 
dates of sale and confirmation belong to the partitioners, not to the 
purchasers. Schlief v. Clark, 326. 

3. A lease made by a guardian extending beyond minority of 
ward is not void, but is binding on the lessee, and valid until dis- 
affirmed by the ward. Nawahi v. Hakalau Plant. Co., 460. 

4. Sugar cane is a crop subject to the law of emblements. Jbid. 
s. If a ward disaffirms a lease on becoming of age, the tenant is 
entitled to emblements. Ibid. 

6. Permitting land to become overgrown with lantana held not to 
be a breach of covenant not to suffer any waste or any improper 
use of premises, Paris v. Vasconcellos, 590. 

7. A landlord asking leave of court of equity to sue receiver of 
its tenant should state the nature of suit proposed and court in 
which it intends to bring suit. McChesney v. Kona Sugar Co., 680. 


LEGITIMACY. 


Illegitimate children made legitimate by statute upon the marriage 
of their parents do not inherit under terms of will giving devise to 
“children lawfully begotten.” Honolulu Investment Co. v. Row- 
land, 271. 


LIBEL. 


1. Charge held to sufficiently show connection of libellous matter 
with party claimed to be libelled. Territory of Hawaii v. Vong 
Shui King, 615. 

2. Evidence held sufficient to show publication of libel, and that 
language was used of and concerning complainant. Ibid. 
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LIMITATIONS. 
When a fire insurance policy requires that proof of loss be made 
within sixty days after the fire, and that no suit on the policy shall 
be sustainable in any court “until after full compliance by the in- 
sured with all the foregoing requirements,” a failure to file such 
proof for sixty days after the fire bars any collection of any claim 
for loss. Boardman v. Fireman’s Fund Ins. Co., 21. 


See STATUTE OF LIMITATIONS. 
LIS PENDENS. 


Pendency of a subsequent action elsewhere on life insurance policy 
is no ground for abatement of the prior action here. Brown v. 
Equit. Life Assurance Co. of U. S., 80. 


MALICIOUS PROSECUTION. 


1. An order of a new trial setting aside verdict for defendant in 
an action for malicious prosecution is an abuse of discretion where 
there is ample evidence to show that defendant acted upon advice 
of counsel in good faith. Ahmi v. Cornwell, 301. 

2. Evidence held to show probable cause for instituting prosecu- 
tion. Gaspar v. Nahale, 574. 


MANDAMUS. 


Decision of Commissioners of Fire Claims cannot be reviewed on 
mandamus. Liverpool & London & Globe Ins. Co. v. Macfarlane, 
481. 


MARRIAGE. 


I. Seduction subsequent to promise to marry does not make 
original contract to marry void as based on an immoral considera- 
tion, Brown v. Bannister, 34. 

2. An admission by a woman is competent evidence of marriage 
against her in a criminal action of adultery, but not against her co- 
defendant. Territory of Hawaii v. Castro, 131. 


MECHANIC'S LIEN. 


1. A material man of a sub-contractor has a lien on the structure, 
though he has no contract with its owner, and may rely both on the 
lien and on the personal liability of the sub-contractor. Hackfeld 
& Co. v. Hilo R. R. Co., 448. 

2. There is no mechanic’s lien for cash advanced to a sub-con- 
tractor to be used in paying laborers on the work. Ibid. 

3. Proceedings have been “commenced” within the meaning of 
the mechanic’s lien law when the complaint has been filed and sum- 
mons issued with the intent that it be served promptly. Ibid. 
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MINORS. 


1. A decree in 1858 against a guardian affecting the land of his 
minor ward in a suit brought against the guardian, and not against 
the minor, is not subject to collateral attack by the minor or one 
claiming under him. Kapiolani Estate v. Atcherley, 651. 

2, A guardian cannot make a lease to extend beyond a ward’s 
minority so as to bind the ward, but such a lease is binding on the 
lessee until disaffirmed by the ward. Nawahi v. Hakalau Pl. Co., 
460. 


MORTGAGE. 


1. In a suit to foreclose a mortgage, the Court may not decree 
that unpaid taxes must be paid first from proceeds of the sale of 
property if the pleadings are silent as to taxes, and mortgagor and 
mortgagee are the only parties. T. H. Davies & Co. v. Wakefeld, 
201, 
2. A condition in a trust deed securing bonds of a corporation, 
that upon default in payment of interest, the principal shall, upon 
the option of a majority of the bondholders, become immediately 
due, does not take away from a minority stockholder his right in 
equity to compel a foreclosure to collect payment of interest due on 
bonds held by him. Guardianship of Parker, 347.: 
3. Equity has no jurisdiction of an action brought solely to obtain 
a writ of possession for a purchaser at a foreclosure made without 
suit under a power of sale. Carter v. Kainainahaole, 515. 
4. Failure to prove a mortgage debt against an estate will not bar 
mortgagee from foreclosing mortgage. Kaikainahaole v. Allen, 
527. 

NEGLIGENCE, 


When a runaway horse injures a wagon, it is not necessarily con- 
tributory negligence to leave the wagon in street for five minutes 
without a horse attached. Ikeda v. Hoe Lung, 520. 


NEGOTIABLE INSTRUMENTS. 


1. Failure of consideration on the ground that no title passed by 
a warranty deed is no defense to an action on a note for the pur- 
chase price, so long as the vendee has not been evicted or other- 
wise injured by the owner of the land. Makainai v. Goo Wan 
Hoy, 280. 

2. Notes not stamped in accordance with provisions of U. S. War 
Tax, Revenue Law of 1898, are incompetent evidence in this Ter- 
ritory. Makainai v. Goo Wan Hoy, 607. 


NEW TRIAL. 


1. An order remanding an equity cause, with direction that evi- 
dence be received on an issue raised by amended pleadings filed 
after the close of the original hearing, and in support of which 
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NEW TRIAL--Continued. 


evidence was offered and rejected, does not direct a 
In ve Hitchcock et al., 1. 

2. Harmless error is not ground for a new trial. Brown v. Equit. 
Life Assurance Soc., 80. 

3. Will not be granted for improper treatment of jury by trial 
judge or improper charges where no objection was made before 
the verdict was rendered. Hitchcock v. Haw. Tramways Co., 137. 
4. Court held to have abused discretion in ordering a new trial of 
action for malicious prosecution, when there was ample evidence 
to show that defendant acted upon advice of counsel in good faith 
and without malice. Ahmi v. Cornwell, 301. 

5. Granted in suit to recover money voluntarily paid on a contract 
where plaintiff failed to sustain burden of proof that defendant 
failed to perform his part of contract. Levy v. Azbill, 316. 

6. New trial refused where evidence sufficient to support verdict, 
though verdict is contrary to the weight of evidence. Kapiolani 
Estate v. Cleghorn, 330. 

7. A mere scintilla of evidence insufficient to support a verdict. 
Smith v. Hamakua Mili Co., 660. 

8. A Supreme Court may set aside a verdict as contrary to weight 
of evidence, even though the trial court fails to do so. Ibid. 


NONSUIT. 


It is error to grant motion for nonsuit in-an action of assumpsit 
for medical services where answer admits all facts except value of 
services. Armitage v. Bishop, 134. 


NOTICE. 


1. An insurance company is estopped from avoiding a policy for 
facts which existed to its knowledge at time of issuance of policy. 
Choy Look See v. Royal Ins. Co., 5. 

2. A general appearance in a case is a waiver of any defect in a 
published notice to appear. Haw. Com. & Sug. Co. v. Wailuku 
Sug. Co., 50. 

3. Notice to one party jointly liable for breach of a contract is 
sufficient notice to all. Harrison v. Magoon, 418. 

4. A resolution by the Board of Health that a building should be 
destroyed by fire because unsanitary, if made without notice to the 
owner, does not bind him as to the fact of the infection of the 
building. Akwai v. Royal Ins. Co., 533. 

5. Notice by publication in divorce suits. Winslow v. Winslow, 
498; Proper v. Proper, 596. 


NUISANCE. 


1. The Board of Health is not authorized to declare that a nui- 
sance which is not one in fact. Akwai v. Royal Insurance Co., 
533- 


‘ 


‘new trial.” 
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NUISANCE—Continued. 


2. Indecent exposure in a public place is a common nuisance, 
though actually seen by only one person. Ter. of Hawati v. Mar- 
tin, 304. 


PARTIES. 


1. Where sole defendant is named Yim You, and the return of 
service is of service on “Kealalaina and Ah Puck for Yim You,” 
Kealalaina and Ah Puck are not made parties, but are presumably 
agents of Yim You, and trial court may refuse an amendment mak- 
ing defendants Kealalaina and Ah Puck doing business under firm 
name of Yim You. Ter. of H. v. Yim You, 112. 

2. Beneficiaries should be made parties to suits in equity by or 
against trustees. Magoon v. Lai Young, 376. 

3. It is proper for a trustee to bring an action of ejectment in his 
own name without describing himself as trustee. Hawatian Trust 
and Investment Co. v. Barton, 641. 

4. A decree made in 1858 in a suit to declare minor’s trustees 
brought against a guardian, and not the minor wards, is binding on 
one holding under the minors in a suit brought to enforce the de- 
cree against her. Kapiolani Estate v. Atcherley, 651. 

5. Any error in making a guardian instead of a minor a party 
cannot be taken advantage of in a collateral attack on a decree. 
Ibid. 


PARTITION. 


1. One who has fee in a piece of land subject to a life estate in 
half the land may sue for a partition. Baker v. Punt, 179. 

2. Receiver held improperly appointed. Lee Chu v. Noar, 648. 
3. A decree in partition suit should set out respective interests of 
the parties. Ibid. 

4. Evidence in partition suit held sufficient to warrant an order 
of sale. Ibid. 


PARTNERSHIPS. 


1. A debt owing to a partnership may not be garnisheed in an 
action against a partner. Ming Hym v. Young Tong, 300. 

2. Under partnership articles prohibiting any partner from creat- 
ing any liability on behalf of the company, one partner cannot bind 
the other partners by a contract to guarantee to the extent of 
£2,000 satisfaction with the business to a person entering into the 
business with them. Harrison v. Magoon, 418. 

3. One partner has no authority to form a new partnership in- 
cluding within its members all his original partners. Jbid. 

4. Partnership articles construed and held that partnership was 
terminable at will of a partner before expiration of term, and that 
the general provision for arbitration does not prevent suit without 
arbitration. Hind v. Low, 438. 
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PHYSICIANS. 


1. It is error to grant motion for non-suit in action of assumpsit 
for medical services where answer admits all facts except value of 
services. Armitage v. Bishop, 134. 

2. Fees for attendance on last illness of decedent are not entitled 
to priority of payment over ordinary debts. Grace v. Smith, 144. 


PLEADING AND PRACTICE. 


1. A general denial in an action to quiet title does not operate as 
a disclaimer, and a defendant pleading it may prove his own title 
without having set it out. Hakalau Pl. Co. v. Kahuena, 189. 

2. Failure to notify opposing counsel of the filing of a bill of ex- 
ceptions, as provided by Circuit Court Rule 15 C, does not warrant 
the dismissal of the exceptions in the Supreme Court. Territory of 
Hawaii v. Ah Moon, 203. 

3. Where an illegal sentence has been imposed, the case may be 
remanded to the trial court for imposition of a legal sentence. 
Territory of Hawaii v. Savidge, 286. 

4. Where a claim on a book account is split and two suits brought, 
defendant’s remedy is to plead the judgment in the first suit tried 
in bar of the second, not to plead to the jurisdiction. Phillips v. 
Lun Chong Co., 295. 

5. A court has no right to establish a practice allowing a continu- 
ance as a matter of course. McBryde Estate v. Gay, 313. 

6. The judge may direct a verdict for defendant in an action of 
ejectment where there is evidence that defendant has for the statu- 
tory period been in actual, open, notorious, continuous and exclu- 
sive possession, apparently as owner, and such possession is unex- 
plained by any showing that it was by permission of true owner. 
Albertina v. Kapiolani Estate, 321. 

7. Proceedings have been “commenced” within the meaning of 
the mechanic’s lien law when the complaint has been filed and sum- 
mons issued with the intent that it be served promptly. Hackfeld 
& Co. v. Hilo R. R. Co., 448. 

8. Service of summons in divorce cases where libellee cannot be 
found may be made in newspapers declared by the Supreme Court 
to be newspapers of general circulation. Winslow v. Winslow, 
498. 

9. It is not necessary for a corporation plaintiff to allege its in- 
corporation in its declaration. Hawaiian Mill Co. v. Andrade, 500. 
10. That a corporation has capacity to sue is presumed until 
brought in question by proper plea. Ibid. 

11. Discretion of trial judge held not abused in granting motion 
to set aside a default. Tibbets v. Pali, 517. 

12. Discretion of judge in refusing to reopen default held not to 
be shown to have been abused. Kapiolani Estate v. Grinbaum & 
Co., 583. 
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PLEADING AND PRACTICE—Continued 


13 Writ of error dismissed because plaintiff fails to comply with 
Rule 2 of Supreme Court requirmg briefs to be filed within five 
days after argument Orpheum Co v Dimond & Co 

14 Rehearing ın Supreme Court denied as point claimed to have 
been overlooked was disposed of, though not expressly 1eferred to 
in the decision Harrison v Magoon, 532 

15 Recovery cannot be had against a part only of joint con- 
tractors Ibid 

16 The Supreme Court rule that motions will be heard on open- 
mg day of each session does not deprive the court of power to 
hear motions on later days Kapiolan Estate v Lk Pech & Co, 
580 

17 District Magistrate should not declare defendant in default 
for lack of written pleading Paris v Vasconcellos, 590 

18 An answer in replevin that property replesied belongs to de- 
fendant, and not to plamtiff, will not preclude defendant from 
proving property to belong to third party Greenwell < Gouveia, 
636 

19 In suit over ownership of a heifer a District Magistrate may 
permit its production at some convenient place and personally ex- 
amine its ear-mark J/did 

20 Ina motion for leave to sve a receiver, the nature of the pro- 
posed suit and the court in which it 1s to be brought should be 
stated McChesney v Kona Sugar Co, 680 


See EXCEPTIONS JUDGMENTS, NON-SUIT, EQUITY, 
WRIT OF ERROR 


POWER OF ATTORNEY 
A proxy 1s not a power of attorney within the meaning of the 
Stamp Duty Act, 8941 Civ L Valkenberg v Treas T of H 182 
PRIVY COUNCIL 
In 1850 the Privy Council had no power to enact laws, but were 
only advisers to the King Territory of Hawan ı Lihuohalant 88 
PROBATE 


1 <A wnt of error may issue from the Supreme Court to a Circuit 
Judge sitting in Probate at Chambeis Holloway v Brown 170 
2 At Probate, in a guardianship proceeding, a Circuit Judge has 
no jurisdiction to revise a decree of a Circuit Court im a divorce 
proceeding as to custody of children Ibid 


See WILLS, EXECUTORS and ADMINISTRATORS 
PROCESS 


I <A genera] appearance in a case 1s a waiver of any defect in a 
published notice to appear Haw Com & Sug Co wv Wailuku 
Sug Co, 50 
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PROCESS—Continued 


2 In divorce cases when Itbellee cannot be found publication of 
summons may be made ın newspapers declared by the Supreme 
Court to be of general circulation FH inslow i TWVinslow, 498 

3 Service by publication in divorce cases may not be made in 
newspapers which have neither been declared by Supreme Court 
to be of general circulation o1 are the ones named in Ciy L, 
$1933 Proper v Proper, 396 

4 Service of summons by delivery of a copy which doe. not have 
seal of court or signature of Clerk of Court ıs defective and such 
defect cannot be cured by amendment Hayashi v Iwata 627 


PROMOTERS 


1 Promotors who are also sbseribers to stock do not cease to 
be promotors and become stockholders until article, of imcorpora- 
tion are filed with Treasurer of Territory Hitchcock © Hustace, 
232 

2 Promotors are fiduciaries of the corporations they promote and 
their stockholders, and cannot make a valid agreement acting for 
themselves and company at same time giving themselves $35 000 
cash profit and 6000 shares paid up stock without obtaining con- 
sent of others interested and a failure to disclose the facts 1s a 
fraud that deprives them of ight to compensation for their ser- 
vices Ibid, 


PROPERTY 


Construed to mean “domimion over a thing” in ancient statute as to 
fisheries Carter v Territory of Hawaun, 465 


PROXY 
See POWER OF ATTORNEY 


PUBLIC OFFICERS 


1 There may be a de facto officer, even though the office ıs already 
filled by a de jure officer, 1f the latter 1s not ın possession of the 
ofice Hind v Wilders S S Co, 215 

2 The provision of the Salaries Appropriation Act of 1901 that 
no person holding more than one office shall draw more than the 
salary of the highest office 1f that amount to $1,200 a year applies 
where the salary of one such office 1s payable under that act and 
the salary of the other under the Current Expense Act Within 
the meaning of this provision deputy sheriffs, public land agents 
and inspectors of elections are officers, public school teachers and 
clerks of election precincts are not {Appeal of Cooper, 282 
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PUBLICATION. 


1. A general appearance in a case is a waiver of any defect in a 
published notice to appear. Haw. Com. & Sug. Co. v. Wailuku 
Sug. Co., 50. 

2. Publication of summons in divorce cases may be made in news- 
papers declared by the Supreme Court to be newspapers of general 
circulation. Winslow v. Winslow, 498. 

3. Hawaiian Gazette and Kuokoa are newspapers of general cir- 
culation. Ibid. 

4. Publication of summons in divorce cases in newspapers not 
shown to be the Government Gazette or Ke Au Okoa, or to have 
been by the Supreme Court declared to be newspapers of general 
circulation, is insufficient service. Proper v. Proper, 596. 


QUIETING TITLE. 


1. A general denial does not operate as a disclaimer in an action 
to quiet title. Hakalau Plantation Co. v. Kahuena, 180. 

2. A defendant in an action to quiet title need not set out his own 
title, but may prove it, upon pieading merely a general denial. Ibid. 
3. In a statutory action to quiet title brought in a court of law, 
the judgment may include an award of possession and be enforced 
by a writ of possession. Mossman v. Dole, 365. 


RECEIVERS. 


1. Receiver held to be improperly appointed in a partition suit, the 
bill containing no specific prayer for a receiver, the evidence show- 
ing no exclusion of complainants by respondent from the property 
and no mismanagement. Lee Chu v. Noar, 648. 

2. A court of equity properly refuses leave to sue a receiver, when 
applicant does not state what nature of action he desires to bring 
nor in what court he desires to sue. McChesney v. Kona Sugar 
Co., 680. 


RECORD. 


1. A transcript of evidence not made part of the bill of exceptions 
by reference nor filed in the Circuit Court will not be considered by 
the Supreme Court. Territory of Hawaii v. Ah Moon, 203. 

2. Where no transcript of evidence is in record the Supreme Court 
will not consider any assignment of error that a judgment is con- 
trary to evidence or that, Circuit Judge abused his discretion in 
ordering execution to issue pending appeal. Orpheum Co. v. Di- 
mond & Co., 522. 

3. Record of a deed is competent evidence, though the original is 
in court and the record would tend to impeach the validity of the 
original. Hong Quon v. Chea Sam, 276. 
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RECORD— Continued. 


4. A question of jurisdiction over the subject matter may be 
raised in Supreme Court on appeal, though record of District Court 
does not show it raised there except in notice of appeal filed after 
judgment rendered. Lewers & Cooke v. Redhouse, 290. 


REHEARING. 


1. Rehearing denied as point claimed to have been overlooked, 
while not expressly referred to, was disposed of by the decision. 
Harrison v. Magoon, 530. 

2. Rehearing will not be granted because court did not consider a 
point raised by exceptions, but not mentioned in counsel’s brief. 
Paris v. Magoon, 638. 

3. Rehearing denied. Makainai v. Goo Wan Hoy, 683; In re As- 
sessment of Taxes, H. C. & S. Co., 687. 


RENTS. 


See LANDLORD and TENANT. 


REPLEVIN. 


RES 


When defendant makes plea that a heifer replevied is his, and 
not the property of plaintiff, the material part of the plea is that 
it is not the property of the plaintiff, and defendant is not pre- 
cluded by his plea from showing that the heifer is the property 
of a third party. Greenwell v. Gouveia, 636. 


ADJUDICATA. 


1. A decree binds co-defendants if they are adversary to each 
other, though there be no cross pleadings between themselves. 
H. C. & S. Co. v. Wailuku Sugar Co., 50. 

2. So far as the ultimate matter adjudicated is concerned, all 
intermediate matters are conclusively presumed to have been settled, 
but as to other ultimate matters, only such intermediate matters as 
were actually raised and decided are regarded as settled. Ibid; 
Paris v. Magoon, 612. 

3. A decree is binding as to necessary inferences from it. Princi- 
ples of res adjudicata applied to decision on water rights on Wai- 
luku stream, Maui. H. C. & S. Co. v. Wailuku Sugar Co., 50. 
4. An action on a part of a book account bars a later action on the 
remainder. Lewers & Cooke v. Redhouse, 290; Phillips v. Lun 
Chong Co., 295. 

5. A resolution of a Board of Health made without notice to the 
owner that a building should be destroyed because infected with 
plague does not bind the owner as to the finding that the building is 
so infected. Akwai v. Royal Ins. Co., 533. 

6. A decree dismissing bill for specific performance without raising 
question of damages does not bar suit for damages for breach of con- 
tract. Paris v. Magoon, 612. 


48—D 


T46 INDEX. 


RULES 
1 .\ Circuit Court has no power to make a rule allowing a con- 
tinuance as a matter of course McBryde Estate v Gay, 313 
2 Circuit Court rule 15 c 1s directory, and a failure to notify oppo- 
site counsel of the filing of a bill of exceptions does not warrant 
dismissal of the exceptions in Supreme Court Territory of Hawan 
v Ah Moon, 203 
3 Ciremt Court rule 15 c providing that in case of absence of a 
judge who presided at a trial, a bill of exceptions may be filed with 
the Clerk applies to absence from city or protracted 11Iness—not to 
absence ın lis chambers or temporary absence from the couit house, 
and a bill of exceptions filed with Clerk when judge is in his cham- 
bers may be stricken from record on motion J: Estate v Mele, 311 
4 The Supreme Court rule that motions will be heard on opening 
day of each session does not deprive the Court of power to hear 
motions on later days Kaprolant Estate v Peck & Co, 580 

SALE 
1 Evidence held to support judgment of trial court in swt for 
breach of warranty in sale of a horse Lillis v Carty, 132 
See JUDICIAL SALES 

SEDUCTION 
1 Evidence that seduction was accomplished by virtue of a promise 
of marriage held sufficient to support verdict Brown v Bannts- 
ter, 34 

SENTENCE 
1 Where an error has been made ın a sentence of imprisonment by 
omitting hard labor, the Supreme Court may remand the case to the 
trial court with directions to impose a new and legal sentence Ter 
of Hawan v Savidge, 286 


SERVICE OF SUMMONS 
1 In divorce cases when libellee cannot be found publication of 
summons may be made in newspapers declared by the Supreme 
Court to be of general circulation Winslow v Winslow, 498 
2 Service by publication in divorce cases may not be made ın news- 
papers neither shown to have been declared by Supreme Court to be 
of general circulation nor to be the ones named in Cu L, $1933 
Proper « Proper, 596 
3 Service of summons by delivery of a copy which does not have 
seal of court or signature of Clerk of Court ıs defective, and such 
defect cannot be cured by amendment Hayashi v Iwata, 627 


SPECIFIC PERFORMANCE 
1 May be brought to compel the conveyance of land under agree- 
ment where purchaser has failed to pay instalments of purchase 
price at times agreed, 1f seller has waived forfeiture by accepting 
instalments on account after time for their payment had passed 
Tonkawa v Gama, 175 
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SPECIFIO PERFORMANCE- Continued. 


2. A lessee’s contract to “sell and relinquish all claims and deeds to 
the land” is not a contract to obtain lessor’s consent to an assign- 
ment, but is a contract to release lessee’s right, title and interest, 
and may be enforced in equity. Jones v. Petersen, 427. 

3. A decree dismissing bill for specific performance, if question of 
damages is not raised, does not bar action for damages for breach 
of contract. Paris v. Magoon, 612. 


SPENDTHRIFT. 


x. Trust deed of a person just released from guardianship as a 
spendthrift, conveying all her estate to a trustee and giving one-fifth 
to an attorney as a fee, is convincing evidence that guardianship is 
proper. In re Estate of Kapukini, 204. 

2. The burden of proving that there is no reason for continuation 
of guardianship is on the ward. In re Guardianship of Haneku, 413. 
3. Evidence held not to prove reformation of spendthrift. Jbid. 


STAMP DUTY. 


1. A proxy is not a power of attorney within meaning of 8941 Civ. 
L., and is not subject to stamp duty. Valkenberg v. Treas. T. of H., 
182. 

2. The imposition of stamp duties for the purpose of revenue is not 
inconsistent with the clause of the U. S. Constitution relating to 
uniformity. Tomikawa v. Gama, 431. 

3. The progressive stamp tax on deeds, prescribing a higher rate of 
taxation on deeds for higher consideration, is valid, as the classifica- 
tion is reasonable, and all within each class are treated alike. Ibid. 
4. The Hawaiian revenue stamps in use are not invalid as being 
stamps of the Republic of Hawaii, Ibid. 

5. A decree that defendant give a “good and sufficient deed” re- 
quires defendant to give a deed properly stamped. Jbid. 

6. Promissory notes not stamped in accordance with provisions of 
U. S. revenue tax law of 1898 are not competent evidence in this 
Territory. Makainai v. Goo Wan Hoy, 607. 

7. Repeal of the provision of the U. S. revenue tax law requiring 
stamps on notes does not make notes made before such repeal and 
not properly stamped competent in evidence. Makainai v. Goo Wan 
Hoy, 683. 


STARE DECISIS. 


1, Argument of hardship, of contemporaneous and long continued 
construction, does not apply to a statute as to publication of summons 
in divorce cases that is explicit and does not admit of construction. 
Proper v. Proper, 596. 
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STARE DECISIS—Continued. 


2. Decrees rendered during a period extending from 45 years ago to 
15 years ago, settling the titles to real estate and made in conformity 
to a procedure then regarded as good and impliedly decided to give 
jurisdiction to the court and to bind minor wards, should be now 
upheld, irrespective of any change in procedure, and though courts 
of today think differently as to the correctness of the former prac- 
tice. Kapiolani Estate v. Atcherley, 631. 


STATUTES. 


1. Act 10 of the Laws of 1901 made no appropriation for payment 
of bailiffs. First Judge v. Auditor, 393. 

2. Act 15 of Laws of 1901 creating Commissioners of Fire Claims, 
and providing that their decisions shall be final and no appeal shall 
lie therefrom, is not contrary to the provisions of the Organic Act 
creating the judicial system of the Territory. Liverpool & London 
& Globe Ins. Co. v. Macfarlane, 481. 

3. Sec. 4. chapter xvi, Laws of 1870. providing for publication of 
summons in divorce cases in the Government Gazette and Ke Au 
Okoa is amended by chapter xxxvi of Laws of 1892 providing gen- 
erally for publication of legal advertisements in newspapers declared 
by the Supreme Court to be of general circulation. . Winslow v. 
Winslow, 498. 

4. The provision of the Salaries Appropriation Act of 1901 that no 
person holding more than one office shall draw more than the salary 
of the highest office. if that amount to $1.200 a year, applies where 
the salary of one such office is payable under that Act and the salary 
of the other under the Current Expense Act. Within the meaning 
of this provision deputy sheriffs, public land agents and inspectors 
of election are officers; public school teachers and clerks of election 
precincts are not. Appeal of Cooper, 282. 


STATUTES CITED. 
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3I j 156 “ 8o-r. Hind v. Wilder’s S. S. Co., 222. 
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Laws of 1839 Ch. 3, Carter v. Territory of Hawaii, 471. 
1840 pp. 26 & 29, Territory of Hawaii v. Liliuokalani, 100. 

“841 (fish), Carter v. Territory of Hawaii, 471. 

“1845 (fish), Carter v. Territory of Hawaii, 471. 

'* 1845 Vol. 1 p. 107, Territory of Hawaii v. Liliuokalani, 104. 

* 1845-6, Vol. 2 p. 73, Territory of Hawaii v. Liliuokalani, 97. 
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Laws of 1851 (fish), Carter v. Territory of Hawaii, 472. 

“ 1851 p. 63, Kapiolani Estate v. Atcherley, 658. 

“7852 Act of June 19th, Territory of Hawaii v. Liliuokalani, 104. 
Constitution of 1852 Art. 41, Kapiolani Estate v. Cleghorn, 332. 

Laws of 1860, For the relief of certain konohikis, Sec. 1, Territory of Ha- 
waii v. Liliuokalani, 92. 
“ 1862, For the appointment of boundary commissioners, Sec. 10, 
Territory of Hawaii v. Liliuokalani, 91 & 105. 
Constitution of 1864 Art. 39, Kapiolani Estate v. Cleghorn, 330. 
Civil Code Sec. 26, Territory of Hawaii v. Liliuokalani, 91. 
i “ 384-387, Carter v. Territory of Hawaii, 473. 
i “ 393, Carter v. Territory of Hawaii, 477. 
Laws of 1888 Ch. 21 Sec. 1, Hackfeld v. Hilo R. R. Co., 452. 
“ 1888 Ch. 42, Ex parte Smith, 253. 
-“ 1892 Ch. 57, Holloway v. Brown, 172. 
Constitution of 1894 Art. 6 Sec, 6, Kawananakoa v. Puahi, 74. 


i 1894 Art. 26 Secs. 1 & 2, Hind v. Wilder's S. S. Co., 220. 
D 1894 Art. 82, Hind v. Wilder’s S. S. Co., 220. 
e£ 1894 Art. 84, Hind v. Wilder’s S. S. Co., 220. 


Laws of 1898 Act 2, Kapiolani Estate v. Peck & Co., 581. 
1898 Act 5, Hayashi v. Iwata, 628. 
' 1898 Act 18, Harris v. Cooper, 145. 
* 1898 Act 19, Mossman v. Dole, 366. 
‘© 1898 Act 23, Hind v. Wilder’s S. S. Co., 220. 
* 1898 Act 39 Sec. 16, First Judge v. Auditor, 393. 
* 1898 Act 39 Secs. 17 & 33, First Judge v. Auditor, 395. 
' 1898 Act 40, Ahmi v. Cornwell, 302. 
*“ 1898 Act 40, Dole v. Gear, 566, 560. 
* 1898 Act 40 Sec. 1, Makaio v. Adamu, 411. 
' 1898 Act 40 Sec. 2, Territory of Hawaii v. Ah Quong, 109. 
“1898 Act 45, Brown v. Equitable Life Ass. Soc. of U. S., 86. 
4 1898 Act 56, Thayer v. Lidgate, 547. 
“1898 Act 67, Hind v. Wilder's S. S. Co., 220. 
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“ Igor Act 3 Sec. 3, Appeal of Cooper, 283. 

“ Igor Act 10 Sec. 5, First Judge v. Auditor, 393. 

“igor Act 15, Liverpool & London & Globe Ins. Co. v. Macfar- 

lane, 482. 
s Igor Act 20, Halstead v. Pratt, 38. 
“  1īg0r Act 20, Haw. Com. & Sug. Co. v. Tax Assessor and Col- 
lector, 601. 

Civil Laws Sec 107, Appeal of Cooper, 285. 

Sec. 110, Appeal of Cooper, 284. 

‘£ Secs. III, 113, 119, 124, 125, Appeal of Cooper, 285. 

Sec. 192, Appeal of Cooper, 284. 
Secs. 239-248, Jones v. Petersen, 428. 
Secs. 532-561, Oahu R’y. & Land Co. v. Pratt, 129. 
“ Sec, 820, Shaw v. Booth, 120. 
Sec. 821, Shaw v. Booth, 121. 
‘$ Sec. 822, Davies & Co. v. Wakefield, 201. 
i Sec. 825, In re taxes May & Co., 641. 
3 Sec. 831, Davies & Co. v. Wakefield, 201. 
S Sec. 853, Shaw v. Booth, 124. 
te Sec. 870 Subdiv. 1, Shaw v. Booth, 122. 
si Sec. 821, In re taxes May & Co., 640. 
A Sec. 872, Shaw v. Booth, 119. 
a Sec. 872, In re taxes May & Co., 640. 
“ Sec. 875, Shaw v. Booth, 119. 
a Sec. 890, Shaw v. Booth, 123. 
Sec. 910, Halstead v. Pratt, 38. 


s Sec. 918, Valkenberg v. Treas. Territory of Hawaii, 182. 
j Ch. 64, Tomikawa v. Gama, 431. 

S Sec. 927, Tomikawa v. Gama, 434. 

g Sec. 931, Valkenberg v. Treas. Territory of Hawaii, 182. 
. Sec. 941, Valkenberg v. Treas. Territory of Hawaii, 182. 
“ Ch. 65, Tomikawa y. Gama, 432. 


Sec. 1102, Hayashi v. Iwata, 628. 
Secs. 1032-1045, Appeal of Cooper, 283. 
$ Sec. 1109, Dole v. Gear, 560. 
7 Sec. 1119, Makainai v. Goo Wan Hoy, 281. 
* Sec. 1136, Hind v. Wilder’s S. S. Co., 220. 
Sec. 1137, Hind v. Wilder’s S. S. Co., 220. 
Sec. 1144, mind v. Wilder's S. S. Co., 220. 
s Sec. 1144, Thayer v. Lidgate, 547. 
s Sec. 1145, Hind v. Wilder's S. S. Co., 220. 
a Sec. 1145, Thayer v. Lidgate, 547. 
= Sec. 1150, Mossman v. Dole, 372. 
s Sec. 1153, Winslow v. Winslow, 499. 
Sec. 1153, Proper v. Proper. 599. 
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Sec. 1165, Mossinan v. Dole, 373. 

Sec, 1217, Hayashi v. Iwata, 628. 

Sec, 1218, Hackfeld v. Hilo R. R. Co., 458. 

Secs. 1223-4. Hakalau Plantation Co. v. Kahuena, 189. 

Sec, 1241, Silva v. Souza, 47. 

Sec. 1255, Harris v. Cooper, 145. 

Sec. 1260, Kau Ting Kee v. Yim You, 113. 

Sec. 1260, Hayashi v. Iwata, 633. 

Sec. 1274, McBryde Estate v. Gay, 314. 

Sec. 1438, Kapiolani Estate v. Peck & Co., 582. 

Sec. 1290, Sun v. Makainai, 496. 

Sec. 1433, Dole v. Gear, 569. 

Sec. 1434, In re Estate of Kapukini, 205. 

Sec. 1435, Wong Chow v. Dickey, 525. 

Sec. 1438, Territory of Hawaii v. Ah Quong, 109. 

Sec. 1439, Orpheum Co. v. Dimond & Co., 524. 

Ch. 93, Holloway v. Brown, 172. 

Secs. 1443 & 1445, Holloway v. Brown, 172. 

Sec. 1446, Orpheum Co. v. Dimond & Co., 578. 

Sec. 1450, Hackfeld & Co. v. Hilo R. R. Co., 695. 

Sec. 1454, In re Estate of Kapukini, 206. 

Secs. 1459, 1460, Phillips v. Lun Chong Co., 296. 

Sec. 1467, Mossman v. Dole, 373. 

Sec. 1498, Kawananakoa v. Puahi, 76. 

Sec. 1498, Dole v. Gear, 559. 

Sec. 1518, In re Estate of Kapukini, 205. 

Sec. 1525, Kaikainahaole v. Allen, 528. 

Secs. 1600, 1614, Liverpool & London & Globe Ins. Co. v. Mat- 
farlane, 482. 

Sec. 1683, Paris v. Vasconcellos, 592. 

Sec. 1686, Paris v. Vasconcellos, 593. 

Sec. 1710, Phillips v. Lun Chong Co., 298. 

Sec. 1710, Hayashi v. Iwata, 629. 

Secs. 1711, 1720, Phillips v. Lun Chong Co., 299. 

Secs. 1773-6, Hakalau Plantation Co. v. Kahuena, 180. 

Secs. 1773-6, Mossman v. Dole, 368. 

Sec, 1823, Haw. Com. & Sug. Co. v. Wailuku Sug. Co., 52. q 

Sec. 1835, Tomikawa v. Gama, 436. 

Sec. 1849, Hong Quon v. Chea Sam, 277. 

Sec. 1852, Hong Quon v. Chea Sam, 278. 

Sec. 1852, Tomikawa v. Gama, 436. 

Sec. 1876, Honolulu Investment Co. v. Rowland, 272. 

Sec. 1890, Dole v. Gear, 556. 

Ch. 125, Dole v. Gear, 564. 

Sec. 1933, Winslow v. Winslow, 498. 
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“ Sec. 
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Sec. 
Sec. 
Sec. 
„Sec. 
Sec. 
Sec. 
Sec. 


á Ch. 


1933, Proper v. Proper, 597. 

1943. Nobriga v. Nobriga, 156. 

1944. Holloway v. Brown, 174. 

1947. Nobriga v. Nobriga, 156. 

1965, Guardianship of Humeku, 413. 
1966, Guardianship of Humeku, 414. 
1970, Kapiolani Estate v. Atcherley, 662. 
1975, Guardianship of Humeku, 415. 
2009, Hawaii Mill Co. v. Andrade, 501. 
2033. Hitchcock v. Hustace, 241. 

130, Brown v. Equitable Life Ass. Soc. of U. S., 86. 


p. 804 Sec. 56, Harris y. Cooper, 145. 
B p. 815 Sce. 89, Harris v. Cooper, 145. 
Penal Laws Sec. 61, Territory of Hawaii v. Cheong Jim Kong. 610. 
is Sec. 89. Territory of Hawaii v. Castro, 131. 


Sec. 132, Gaspar v. Nahale. 576. 

Sec. 257. Ex parte Smith, 246. 

Sec. 262, Ex parte Smith, 246. . 

Sec. 299. Territory of Hawaii v. Wong Shui King. 620. 
Sec. 324, Territory of Hawaii v. Martin, 305. 


4 Sec. 358. Ikeda v. Hoe Lung. 521. 

s Sec. 444, Territory of Hawaii v. Sing Kee. 5809. 

e Secs, 454 & 457. Territory of Hawaii v. Sing Kee. 589. 
"s Sees. 545 & 547. Territory of Hawaii v. Sing Kee, 580. 
= Sec. 606, Territory of Hawaii v. Sing Kee. 589. 

w Sec. 777. Territory of Hawaii v. Ah Moon, 203. 

a Secs. 877-9. Akwai v. Royal Insurance Co.. 537. 


Secs, 1381-3. Appeal of Cooper, 285. 
>: Ch. 84. Carter v. Territory of Hawaii. 471. 
Probate Rule TIT of April 27. 1871, Smith v. Hamakua Mill Co.. 676. 


Supreme Court 
Supreme Court 
Supreme Court 
Supreme Court 


Rule 1, Kapiolani Estate v. Peck & Co.. 581. 
Rule 2. Orpheum Co. v. Dimond & Co., 524. 
Rule 4. Ikeda v. Hoe Lung. 521. 

Rule 17. Hind v. Wilder’s S. S. Co., 232. 


Circuit Court Rule 15 C. Territory of Hawaii v. Ah Moon, 203. 
Circuit Court Rule 15 C, Ii Estate v. Mele, 311. 


STATUTE OF LIMITATIONS. 


1. Where one is shown for statutory period in actual, open, notori- 
ous, continuous and exclusive possession, apparently as owner, and 
such possession is unexplained, cither by showing that it was under 
a lease from, or other contract with or otherwise by permission of 
the true owner, the presumption is that such possession was hostile. 
allbertina v. Kapiolani Estate, 321: Kapiolani Estate v. Cleghorn, 
330; Smith v. Hamakua Mill Co., 669. 
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` 2. The provision of Article 39 of the Constitution of 1864 that the 
“King’s private lands and other property are inviolable,” did not 
prevent the statute of limitations from operating on such lands. 
Kapiolani Estate v. Cleghorn, 330; Kapiolani Estate v. Kaneohe 
Ranch Co., 643. 
3. A mere scintilla of evidence is insufficient to support a verdict. 
Smith v. Hamakua Mill Co., 669. 
4. Failure to prove a mortgage debt within six months from adver- 
tised notice to claimants will not bar the mortgage. Auaikainahaole 
v. clllen, 527. 


SUPREME COURT. 


1. A decree of the Supreme Court in admiralty will not be set aside 
because the decree appealed from was made by the successor of the 
judge who tried the case and made decision. Hind v. Wilder’s S. S. 
Co., 215. 

2. Cannot review decision of Commissioners of Fire Claims. Liv- 
crpool & London & Globe Ins. Co. v. Macfarlane, 481. 

3. The Supreme Court rule that motions will be heard on opening 
day of each session does not deprive the court of power to hear 
motions on later days. Kapiolani Estate v. Peck & Co., 580. 


TAXATION. 


1. The exemption in the income tax law of 1901 of “any bequest or 
inheritance otherwise taxed as such” does not apply to an inheritance 
“otherwise taxed” under the Federal laws. Halstead v. Pratt, Tar 
Assessor, 38. 

2, An inheritance of personal property is “acquired” when received, 
not at death of decedent, and is taxable as income of the year when 
received, Halstead v. Pratt, Tax Assessor, 38. 

3. The Territorial income tax should be levied on balance only of 
an inheritance of personal property after deducting the amount of 
Federal succession tax paid. Halstead v. Pratt, Tax Assessor, 38. 
4. Taxes on land are assessible to an owner who agrees to sell land 
within 18 months on certain conditions until he conveys title. Shaw 
v. Booth, 117. 

5. An assessment on a tract of land is not void because a small 
part of it was not owned by party to whom it was assessed. Ibid. 
6. The sole remedy for a party who has been assessed for an entire 
tract of land previously owned by him, but of which he had sold 
part, is by appeal to the Tax Appeal Court. Shaw v. Booth, 117. 

7. A person failing to make a tax return is without remedy when 
assessed for an entire tract of land previously owned by him of 
which he has sold part. Ibid. 

8. Income derived from property exempt from taxation is also 
exempt. Oahu R’y. & Land Co. v. Pratt, 126. 


754 INDEX. 


TAXATION—Continued. 


9. Oahu R’y. & Land Co. is exempt from taxation on income de- 
rived from wharfage, storage. scales used for weighing freight to 
be carried on railroad, but not for a government subsidy not neces- 
sary for the existence of road. Ibid. 

io. A tax law must be construed strictly, and not made to cover 
objects not clearly within intention of the Legislature. Valkenberg 
v. Treas. of Hawati, 182. 

11. Ina suit to foreclose a mortgage in which the government and 
Tax Assessor are not parties, and taxes are not mentioned in plead- 
ings, the Court may not decree that the taxes unpaid are a prior lien. 
T. H., Davies & Co. v. Wakefield, 201. 


12. Depreciation in value of a mil] due to abandonment by owner 
for a new mill, required by changes in business, cannot be taken into 
account in estimating net income subject to taxation, Such deprecia- 
tion is not a loss within meaning of Sec. 4 of income tax law. Haw. 
Com. & Sug. Co. v. Tax Assessor, 601. 

13. A tax-payer is entitled to an appeal when a return is filed and 
the amount of his property is increased from his return, or the char- 
acter of the property is changed so that it is subject to a greater 
taxation. In re taxes May & Co., 639. 

14. In estimating net income, deductions may not be made for ex- 
penditures for new buildings which do not increase the value of the 


plantation and are not necessary. In re assessment of taxes, H. C. 
& S. Co., 687. 


See STAMP DUTIES. 
TENANTS IN COMMON, see CO-TENANTS. 


TRUST. 


1. A trust to “keep and preserve” an interest in land for the benefit 
of the grantor “subject to such further instructions which the grant- 
or may give” the trustee, is not within the operation of the Statute 
of Uses. Kidwell v. Godfrey, 138. 

2. If a trustee has overpaid a beneficiary entitled to income regu- 
larly, he or his successor in trust may retain future income to the 
amount of the over-payments. In re Estate of Holt, 164. 

3. Promotors are fiduciaries of the corporation they promote, and 
cannot make a valid agreement, acting at same time for themselves 
and company, giving themselves $35,000 cash profit and 6,000 shares 
of paid up stock, without obtaining consent of others interested, and 
a failure to disclose the facts is a fraud that deprives them of any 
right to compensation for their services. Hitchcock v. Hustace, 232. 
4. Beneficiaries should be made parties to suits in equity by or 
against trustees. Magoon v. Lai Young, 376. 
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5. Under a requirement in a trust deed that the trustee convey the 
trust property upon request of one cestui que trust and the guardian 
of others, a conveyance need not be made upon request of such cestui 
que trust after the request by the guardian becomes impossible by 
reason of the becoming of age of all cestuis que trustent. Carter 2. 
Carter, 505. ` 

6. A trust deed construed to create trust to continue through life of 
a life tenant, notwithstanding the becoming of age of certain minor 
cestui que trustent, Carter v, Carter, 505. 

7. It is proper for a trustee to bring an action of ejectment in its 
own name without describing itself as a trustee. Haw. Trust and 
Investment Co. v. Barton, 641. 

See GUARDIAN. 


VESTED RIGHTS. 


Ancient Hawaiian statutes on fisheries gave no vested rights in fish- 
eries to any land owners. Carter v. Territory of Hawaii., 465. 


WAIVER. 


1. An insurance agent cannot make oral waiver of a provision in 
the policy where the policy provides that no agent can make waiver 
unless such waiver be written upon or attached to the policy, Board- 
man v. Fireman’s Fund Ins. Co., 27. 

2. A general appearance in a case is a waiver of any defect in a 
published notice to appear. H. C. & S. Co. v. Wailuku Sug. Co., 50. 
3. A party may waive his right to litigate a matter as to one thing 
without waiving his right to litigate it as to another thing. Ibid. 
4. A refusal of a life insurance company to pay a policy on other 
grounds waives a reqttirement of a demand. Brown v. Equit. Life 
Ass. Soc. of U. S., 80. 

5. A forfeiture under a contract to sell, by failure of buyer to pay 
instalments of purchase price on time, may be waived by the seller's 
taking payments later and treating contract as in force. Tomikawa 
uv. Gama, 175. 

6. Irregularity of proceedings before a Master in Chancery be- 
cause of his failure to,take an oath may be waived by stipulation. 
Ibid. 

7. The balance of a book account not sued upon is waived by an 
action on a part. Lewers & Cooke v. Redhouse, 290. 

8. Approval of a statute of limitations by the Sovereign would not 
be a waiver of any constitutional exemption. Kapiolani Estate v. 
Cleghorn, 330. 


WARRANT. 
An arrest without warrant is legal where officers see offense of sell- 


ing liquor without license committed. Ter. of Hawaii v. Sing Kee, 
586. 
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WARRANTY. 
Evidence held to support judgment of trial court in suit for breach 
of warranty in sale of a horse. Lillis v. Carty, 132. 


WASTE. 
Permitting land to become overgrown with lantana held not to be a 
breach of covenant not to suffer any waste. Paris v. Vasconcellos, 
590. 


WATER RIGHTS. 
1 In Jao Valley, Wailuku. H. C. & S. Co. v. Wailuku Sug. 
Co., 50. 
2. Kamehameha V. had power to make grant of land to low water 
mark. T. of H. v. Liliuokalani, 88. 
3. There is no public right of bathing that will authorize an injunc- 
tion against such a use of the beach as will interfere with it. Ibid. 
4. Only waters which are navigable in fact are “navigable waters.” 
Ibid; Definition of beach. Brown v. Spreckels, 390. 
5. The ancient Hawaiian statutes that gave land-owners fishing 
rights in adjacent waters were not in the nature of grants, and gave 
no vested rights. Carter v. Territory of await, 465. 


WILLS. 


1. Evidence as to undue influence held sufficient to support verdict 
for contestants, Jn re will of Naoiwi, 43. 

2. A devise of “all that piece and parcel of land” carries the fee. 
Keanu v. Kaohi ct al., 142. 

3. An expression in will that a devise of land to a wife “is to be 
her dower without any personal property.” does not show an inten- 
tion that the devise was to be for life only. Ibid. 

4. “Children” construed as a word of purchase, not of limitation. 
Honolulu Investment Co. v. Rowland, 271. 

5. Will construed not to create an estate tail. Jbid. 

6. Children born out of wedlock who become legitimate by statute 
upon the marriage of their parents do not inherit land devised to 
“children lawfully begotten.” Ibid. 

7. A devise to a widow of one-third the rent of land gives her a 
life estate in one-third the land. Bertelman v. Kahilina, 378. 

8. Where a will gives rent of land to 9 children equally until expi- 
ration of a 25-year lease, and then to three sons, or such of them 
as pay the other surviving children $5,000 apiece, and provides that 
if at end of a year from expiration of the lease none of the sons 
make such payment the land shall be sold or leased and income or 
rent divided equally among the nine children or their heirs or as- 
signs, it should be construed as giving equal vested estates in fee te 
the children defeasible upon the performance at expiration of lease 
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of conditions by the sons, who meanwhile have contingent executory 
devises in such interests. Ibid. 

g. Will construed to give life tenant power to make deeds convey- 
ing land in fee simple, at her discretion, without order of court, 
Walker v. Bickerton. 


WRIT OF ERROR. 


1. A writ of error may issue from the Supreme Court to a Circuit 
Judge sitting in Probate, at chambers. Holloway v. Brown, 170. 

2. Where no brief is filed by plaintiff in error within five days after 
argument the writ of error may be dismissed. Orpheum Co. v. Di- 
mond & Co., 522. 

3. Where no transcript of evidence is in record, the Supreme Court 
will not consider any assignments of error that a judgment is con- 
trary to evidence, or that Circuit Judge abused his discretion in or- 
dering execution to issue pending an appeal. Ibid. 

4. A motion to amend assignments of error in a writ of error is 
made toa late when made pending hearing of a motion for re- 
hearing. Orpheum Co. v. Dimond & Cao., 577. 

3. Where record shows no error, the judgment of trial court. will 
be affirmed, Ibid; Quashed where issued before bond filed required 
by Civ. L.. 81450. Hlackfeld & Co. v. Hilo R. R. Co.. 695. 


WRIT OF. PROHIBITION. 


Will issue to prevent enforcement by contempt proceedings of an 
order for temporary maintenance in equity pending an appeal. Dole 
v. Gear, 554. 


